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ro THE HONOURABLE 


SIR FRANCIS BULLER, oF OI 


'ONB OF THE JUDGES Or HIS: MAJESTY's, 
COURT OF COMMON PLEAS, 
: wa Se. ee. TY, 


ane 
H E venerable and Maſtrious perſon, to 
whom this work was originally dedi- 


A 


cated, being now no more, I am deſirous 


of inſeribing it to you, who, together with 
the late Earl Mangfield, firſt patronized and 
encouraged me in the proſecution of this 


_ undertaking. Thoſe early proofs of your 5 
attention and regard can never be effaced 


from my memory: and I rejoice in this op- 


portunity of publicly declaring my grateful 
ſenſe of your uniform and continued friend- 


hip. Neither can 1 omit to mention upon 


* this occaſion the obligations I am under, for 
many valuable improvements of this Work 


fuggeſted' by you, with that liberality and con- 


deſeenſion, which are ever found to accom- 8 


pany extenſive knowledge and « eminent talents; - 
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5 wot which demand from / me every publick 
a * of TO 8 and 


5 gra 305 


7 was my _— to 5 5 given. a ſketch of the 


TE | jadicial life and character of Lord Mangfield, by 


: way of preface to this edition of a book, the con- 

tents of which might be conſidered. as ſo pecu- 
liarly his own: and I was the more anxious. 15 
to have done fo, becauſe no other perſon; had 
undertaken to pay this fort. of tribute. to his 
memory, and becauſe the idea Was approved of 
by you. But when I came to reflect upon th 


| ſubject, when I conſidered his extraordinary 


talents, his great penetration, his perſuaſive 
eloquence, | and the greatneſs of his whole cha- 

racter, 1 found my powers very unequal to ſuch 
an undertaking. However great my veneration 
and affection for his memory, and however gra- 
tifying ſuch a Work might have been to my on 

. feelings, 1 ſhrunk from attempting the portrai- | 
| ture of a man, who, for above thirty years, had 
ſo eminently diſtinguiſhed. himſelf in- the admi- 

| niſtration af juſtice, as to excite the general 
admiration of Europe; who fixed the principles 


of Commercial Juriſprudence on the immutable 


| baſis of reaſon and natural Juſtice; and who, as | 
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it was once wal e by you, . 3 ä 
and commented upon thoſe principles, till his 55 
hearers were loſt in admiration at the ſtrength 
an extent of the human eee 
A conſciouſneſs of my own inability, thaw | 
fore, is the only cauſe for my declining a work, - 
4 which I ſhould have thought my honour and ; 
my happineſs to have accompliſhed. But when 
hereafter it ſhall be undertaken by ſome faithful 
hand adequate to the execution of it, Lord 
Mansfield will then appear to poſterity to have 
been, what you well knew him to be, one of 
'the wiſeſt and beſt men of the ** in which he 
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1 1558 the a RO to be with ſincere re 
and gratitude, 


. 
Your much obliged | 


and faithful humble fervant. 


Canry-STREET, | 
My 27, 1796. IE I 
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New Edition of this Work being called 


Common Pleas, ſince the former impreſſion was 
publiſhed. I have, however, preſerved the pages 
of the ſecond and third edition; and when new 


matter has occurred at the bottom of a page, I 


have continued the old page with the addition of 


a letter, thus 2404. 240 5,—If the new matter 


happen to be inſerted in the middle of a page, 
I have been obliged to continue the old page 
beyond the uſual length: but 


is always numbered at the top, and the cafes 


may eaſily be found, the names being viſible in / 


the margin, even though the ſame: page be 1 in 
one or two inſtances neceſſarily protracted. 


for, it was my duty to render it as va- 
luable as poſſible, by inſerting the various im- 
portant caſes, which have been decided both 

in the Court of King's Bench, and Court of 


this I hope will 
be attended with no inconvenience, as the page 
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n ns mne T EDITION, | 
HEN a. man Ne to lg publick Atte 


Wi for any work of a literary nature, the world 
have a right to know the motives, that induced him 
to write, and upon what foundation he builds his 
claim to their attention. Notwithſtanding the num- 
ber of caſes, which have of late. years been deter- 


mined in the Engli iſh courts of juſtice upon the law of 


inſurance, and the uniformity of principle, which per · 
vades them all; yet the doctrine of inſurances is not 
fully known and underſtood. This i in ſome meaſure 


happens from the deciſions upon the ſubject being 


ſcattered in the various books of reports, according to 


che order of time in which they were determined; 
and the connexion of which, from the nature of thoſe 


publications, cannot be preſerved. As many perſons 


cannot ſpare time, and few will take the trouble, to 


colle& the caſes into one point of view; and as all 
caſes of inſurance muſt neceſſarily be attended with 2 


number of facts, it is not to be wondered at, if from 


a curfory, inattentive, and unconnected. peruſal of 
them in a chronological order, a great part of the 


world ſhould remain unacquainted with the true prin. 
ciples of inſurance law. No book that I have met 


with in the Engliſh language, has ever yet attempted 
to form this branch of Juriſprudence into a ſyſtema- 


tick arrangement, or to reduce the caſes to any fixed 


or ſettled principles. „ 


Convinced 


Frick 
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PREFACE ro Taiz FIRST EDITION. 


Convinced of the utility of ſuch a work, I thought 


I could not employ my time more advantageouſly to 
my profeſſion or myſelf ; nor better expreſs that re- 
ſpe& which I, in common with every lawyer, feel for 


the venerable magiſtrate (a), to whom this work is ö 
inſcribed, and for the other learned judges, who have 
aſſiſted in erecting this fabrick, than by extracting all 
the caſes upon this ſubject from the maſs of other. 


learning, with which they lie buried in the reporters; 
and thereby endeavouring to prove to the world that 
the doctrine of inſurance now forms a ſyſtem as com- 


plete in every reſpect as any other branch of the 
_ Engliſh law. Could any other incitement have been 


requiſite, the opinion of Mr. Juſtice Blackfone would 


have had conſiderable weight. The learning re- 


5 lating to marine inſurances,” ſays that elegant 
commentator (+), < has of late years been greatly im- 
te proved by a {cries of judicial deciſions, which have 
« now eſtabliſhed the law in ſuch a variety of caſes, 
that (if well and judiciouſly collected) they would 
“ form a very complete title in a code of commercial 


FO. juriſprudence.” Urged by theſe motives, I was in- 
duced to undertake this work, * is now preſented | 


to the world, 


No ſubject can be properly underſtood, unleſs the 
materials be methodically arranged; and therefore 
the firſt object I had in view was to fix upon certain 


heads, which would be ſufficient to comprehend all 


the law upon inſurances. For this part of the work 
Lalone am * the deſign being entirely my 


.) The late Wi liam Earl Mangſeld, ta whom the firſt and ſecoud 
0 editions of this work were dedicated. , 


OWN. 
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| PREFACK, + T9 - THE FIRST EDITION, | 


own, It may however, i in ſome. degree abate the 1 
verity of cenſure to recollect, that in the arrangement 
of the ſubject I had no example to follow, no guide to 
direct me; and I was left entirely to the impulſe of my 


own judgment. But to enable the profeſſion to judge 


of the nature of my plan, I will ſtate the reaſons that | 
influenced me in the mode I have On : 


As the Kay is the Foundation, upon which the 
whole contract depends, I have begun with that, and 
endeavoured to ſhew its nature and its various kinds ; 
and I have alſo pointed out the requiſites which a po- 
licy muſt contain, their reaſon and origin, as they are 
to be collected from decided caſes, or the uſage of 
merchants, When we have aſcertained the nature of 


a policy, the next object is to diſcover by what ge- 


neral rules courts of juſtice have guided themſelves in. 
their conſtruction of this ſpecies of contract. It is 


then neceſſary to deſcend to a more particular view ; of "7 


the ſubject, and to fix with accuracy and preciſion 
thoſe accidents, which ſhall be deemed loſſes within 
certain words uſed in the policy. Thus loſles by perils 
of the ſea, by capture, by detention, and by barratry, 
vill be a material ground of conſideration. When a 
loſs happens, it muſt either be a partial, or a total loſs 
and hence it becomes neceſlary to aſcertain in what 
inſtances a loſs ſhall only be deemed partial, in what 
caſes it ſhall. be conſidered as total; and how the 
amount of a partial loſs is to be ſettled : hence alfa. 
ariſes the doctrine of average, ſalvage, and abandon. 
ment. Theſe points deter will be the next des 
of SIND | 


8 3 inſtances in which 


the underwriter will be liable upon his policy, either 
„„ 5 e 


/ 


- PREFACE 10 rn " FIRST Errioh. 


8 for a part, or for the whole amount, of his fubſerzp 

tion; we ſeem to be naturally led to the conſideration 
of chte caſes in which the under writer is releaſed from 

his reſponſibility. This may happen in ſeveral ways: 
For ſometimes the policy is void from the beginning, 

on account of fraud; of the ſhip not beifg ſeaworthy; $ 
or of the voyage inſured being prohibited. There are 
alſo caſes, in which the inſurer is diſcharged, becauſe 
the inſured has failed in the performance of thoſe con- 

ditions, which he had undertaken to fulfil; ſuch as 

the non-compliance with warranties; and eg 

. from the voyage inſured: Theſe and many other points 
of the ſame nature Se ſeveral chapters, | 


ben this ries has never run any riſk, it 
| | Saule be unconſcionable that he ſhould retain the pre- 
„„ mium: Therefore after conſidering thoſe inſtances, 
| in which this is the caſe, it is natural next to aſcertain 
in what caſes the underwriter ſhould retain, and in 

what caſes he Our return the premium. 

It would bel in vain to tell a man, that he was en- 
titled to the aſſiſtance of the law, and that his caſe 
was equitable and right, without pointing out in what 

| forum, and by what mode of proceeding he ſhould 
NS ſeck a remedy. I have endeavoured to point out the 
| proper tribunal, to which a perſon injured is to apply; 
the mode of proceeding, which he is to adopt ; and 
the nature of the evidence he muſt adduce to ſubſtan- 
tiate his claim, with reſpe& to this contract: After the 

diſcuſſion of marine inſurances, J have added three | 
chapters upon ſubjects, which, though they do not 
2 Form a part of the plan, are fo materially connected 
„„ͤo ni mn. the rules and principles of deciſion, that it 


ſeemed to me the work would be deficient without 
them 1 


4. 


„ „ 00 


PREFACE 0 THE FIRST. EDITION: 


then : Theſe are, bottomry and 1 ity 


zances upon lives; and inſurances againſt fire. 


When I planned this work, I intended to prefix an 


introduction, containing a ſhort, hiſtorical account of 
the riſe and progreſs of inſurances. in this country 
only. But upon the ſuggeſtion of one, to whoſe 


opinion I bow with deference, 'and. whoſe. judgment 
will always command obedience; I was. induced to 


enlarge my deſign. The reader will now find a ſnort 


account of ſuch of the antient maritime ſtates, as have 
promulgated any ſyſtem of naval juriſprudence; and 


alſo, of the progreſs of marine law among the various 


ſtates of Europe. I have endeavoured to trace the 
origin of inſurance to its ſource ;z to point out thoſe 
countries in Which it has flouriſhed, and the progreſs 
and improvement of it in our own. Such i is the ar- 
rangement, which I have adopted, and on. the pro- 


priety of which, the world and the profeſſion are to 


D 


decide. 


As to the mode of treating the ſupjeRt, it will be 


proper to obſerve that, at the head of each chapter, I 
have ſtated the principles, upon which the caſes on 


that point depend; and then have quoted the caſes 


themſelves to ſhew, that they are agreeable and con- 
ſonant to. the principles advanced. If there are any 
caſes, which ſeem. to differ from the others, I endea- 


' your to prove, either that they depend upon different 


principles, or that there are circumſtances in them, 


which make them exceptions to the general rules. In 


quoting caſes, I have been careful minutely to ſtate 
all the circumſtances, and alſo the opinion of the 


court without any alteration, or comments of my 


own; convinced that the utility of a work of this 


kind conſiſts i in the true and accurate account of what 1 
. the 


© # 1 1 
3 1 


OE PREFACE ro Tx IRST EDITION, 


the law is, pot in idle ſpeculations of a private man, 


2s to what the law ought to be, Befides, one main 


EN, 


purpoſe of ſuch a compoſition is, to ſave the profeſſors 
of the law the trouble of turning over'vaſt volumes of 


reports, by collecting into one book, all the caſes 


ou” a pp fubjec. 


But unleſs the eaſes are - fully and faithfully re- 
ported, recourſe muſt ſtill be had to the original re- 
porters, and the end of ſuch a compilation is defeated, 


At the ſame-time it ought to be obſerved, that ſome- 


times, though not very often, ſeveral different points 
ariſe in one cauſe; and then, in order to preſerve the 
 tyſtem' complete, it is neceſſary to ſeparate them, and 
to affign to each its proper place. But ſtill the opi- 


nion of the court is given fully on each of the points; 
and a reference i is made rom one : part of the caſe to 


me We; 


I had it in contemplation to have had a diſtin 
chapter for the conſideration of the law relative to this 
ſpecies of contract in other countries of Europe. But 


upon reflecting that inſurances are founded upon the 


great principles of natural juſtice, rather than upon 
any municipal regulations; and that conſequently the 
law muſt be nearly the ſame in all countries, I relin- 


quithed the idea. Beſides, I have throughout the 


Work, which ſeemed to be a better plan, taken notice 


in what reſpects the poſitive inſtitutions of other ma- 
ritime ſtates agree or diſagree with thoſe of our own: 
A plan, which ſerves to illuſtrate and. confirm the 
Engh fo _ 


J 


Ie ind to ſpeak of the materials I have uſed. 


Conſcious that the value of a law book depends upon 
the purity and excellence of the ſources, from which 


. 
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its contents are taken, I have never advanced Juny 


poſition, without referring to the book in which it 


was found; unleſs it be upon ſome unſettled point, 
where I have ſtated the arguments that may be ad- 


duced on both ſides, and left it to the reader to form 


his own concluſions. In my reſearches upon this oc- 
caſion, I have conſulted every foreign author that T 
could poſſibly obtain; and have made as much uſe of 
their Far won as the nature of * + apa Rune OO 


With reſpedt to the deciſions of the Bagh courts 


of juſtice, I believe 1 have not omitted a ſingle caſe, - 
that ever has appeared in print upon the ſubje&: Be- 


ſides which, this collection contains a great number 
of manuſcript caſes, of which ſome have been deter- 
mined at Nife Prius only, and many have been the ſub. | 
ject of deliberation in court upon, caſes reſerved, or 
upon motions for new trials. For the latter, I my- 
ſelf am chiefly reſponſible, and upon ſome future oc- 


caſjon, I ſhall be happy to correct any errors, which 


they may contain; as moſt of them were taken while 


I was a ſtudent, merely for my private uſe, without 


any view to future publication. I have, however, by 
comparing them with ſuch notes as I could obtain, 
done every thing in my power to render them worthy 


of the attention of the profeſſion. As to the Ne 
Prius notes, I am indebted for them to the very liberal 
and generous communications of my young profeſ. 


ſional friends; and to ſome alſo of thoſe, who are in 


the firſt rank at the bar. Indeed, to name any one 


would be an injuſtice to the reſt ; and therefore, I muſt 


beg they will accept my general acknowledgments. 

I ſhould, however, be undeſerving of that attention 

and aſſiſtance with which I have been honoured, were 

I to omit this opportunity of returning my ſincere 
Bhi. 9 


1 


- 


ready and liberal communication of that kne 
| which i is the natural reſult of ſuch talents, and ſuch 
; unyearied application to ſtudy. The many, valuable 
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8 grateful thanks to Mr. Juſtice Buller, whoſe abi · 
lities are only equalled by his eaſineſs of acceſs, his 
ö ledge, 


hints I have received from that learned judge, will no 


If au contribute much to e er. of a ven 


0 S440 4471. 


240 thoſe rey are Re" engaged. in * park 75 of 


the profeſſion, a full and complete table of the prin- 
 cipal. matters. is of the utmoſt conſequence. : I have 


uſed my endeavours to render this part of the work 
as uſeful as poſſible, by ſtating each point under all 


the heads, that will naturally be ame to lor the 
lugon of Joy: ante, | f | | 


a 
Lg 
1 


Laing thus pda, 8 nature abt my An. 


; ment, the mode which I have adopted in the diſ- 


cuſſion of each chapter, and the: ſources from which 


my information is derived, I. preſent this volume to 
the public. The utility and neceſſity of ſuch a work 


are univerſally, acknowiedged; the attempt is there- 


fore deſerving of ſome praiſe, and for the defects in 
5 the execution, I throw myſelf, upon the candour of 


my profeſſion. The ſubject was noble, and required 
reater talents than mine to treat it as it deſerved; 


but if I ſhall have at all done juſtice to the great abili 
ties of thoſe diſtinguiſhed characters, whoſe names 
| appear in every page, I ſhall in ſome meaſure have 
aàttained the object of my wiſhes, e wh ſhall have the 
pleaſure of reflecting, that the time I ſpent in the com- 


poſition of this work, has been at leaſt productive of 
BY en GriefaRtion 5 ape. | 
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HEN we * the Honderfal effects e 
. which commerce has produced on the mans 3 
ners of men, when we obſerve that it tends to wear 
off thoſe prejudices which give birth to diſſenſions 
and animoſities, that it unites mankind by the 
ſtrongeſt of all ties, the deſire of ſupplying mutual 
wants; and that it diſpoſes them to peace and 
coneord, by eſtabliſhing in every community an 
order of men, whoſe intereſt it is to preſerve pub- 
lic. tranquillity; we are led to think that the hiſ- 
tory and 3 of it would not only be amuſing., 
but highly important and inſtructive to the inha- 
bitants of every eivilized fociety. - Such a work 
would be in fact the hiſtory of the intercourſe and 
communication of mankind, and muſt neceſſarily 
abound in events the moſt intereſting to every ſo- 
cial being, but particularly ſo to the people of this 
country, whoſe great importance in the eyes = 5 
Europe originated in eommerce, and will endure 
no longer than whilſt the ſame attention continues | 
to be paid to her commercial intereſts.. In a di- 
ſertation upon commerce, Inſurances form a very 
diſtinguiſhed part, and therefore it cannot but be 
agreeable to the ſcholar as well as to the lawyer, 
5 to trace this branch of commercial law to its ſources 
and to give ſome aecount of thoſe yariogs nations, 
which have been rendered famous by the extent 
of their commerce, and by the excellency; of their. 
x. 5 B maritime 


* 
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maritime regulations. Indeed, in tracing the orĩ- 
gin of Inſurances, an account of the maritime : ſtates 
that have exiſted in the world, neceſſarily forms a 


os id of the enquiry. 


4 Pik. Inſurance then 1s a contra by which the inſurer 
Comm. 458. undertakes, in conſidetation of a premium equiva- 
Jlent to the hazard run, to indemnify the perſon - 
inſured againſt certain perils or loſſes, or againſt 
ſome particular event, When inſurance is ge- 
nerally mentioned by profeſſional men, it is Under- | 
ſtood to ſignify marine inſurances. It is in this 
light we are at preſent to conſider it; and from 
the preceding definition it appears to be a contract | 
of indemnity againſt thoſe perils; to which ſhips or”; 
goods are expoſed in the courſe of their voyage from 
one place to another. The utility of this ſpecies of 
contract in a commercial country is obvious, and 
has been taken notice of by very diſtinguiſned 
3 Smith's Writers upon commercial affairs. Inſurances give 
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fe of great ſecurity to the fortunes of private people, and 
. by dividing amongſt many that loſs, which would 


ed. ruin an individual, make it fall light and eaſy upon 
che whole ſociety. This ſecurity tends greatly to 
the advancement of trade and navigation, becauſe 
tze i riſk of tranſporting and exporting being dimi- 
niſhed, men will more eaſily be induced to engage 
in an extenſive trade, to aſſiſt in important under- 
takings, and to join in hazardous enterpriſes; ſince 
a failure in the object will not be attended with 
thoſe dreadful conſequences to them and their fa- 
milies, which muſt be the caſe in a country where 
inſurances are unknown. But it is not individuals 


only that derive ate from the inereaſe of 
7 9 n commerce, | 
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INTRODUCTION: 
commerce, the general welfare of the public is alſo 


promoted. It is an obſervation juſtified by ex- 


perience, that as ſoon as the commercial ſpirit be- 
gins to acquire vigour, and to gain the aſcendant in 
any ſociety, we immediately diſcover a new genius 


in its policy, its alliances, its wars and negotiations. 


No nation, that cultiyated/foreigyacommerce, ever 
failed to make a diſtinguiſhed figure on the theatre 
of the world, as the hiſtory of the ancients ſuffi- 
eiently proves; and in proportion as commerce 
made its way into the various ſtates of Europe, they 
turned their attention to thoſe objects, and aſſumed 
thoſe manners, which. diſtinguiſh poliſhed nations, 
and which lead to political conſequence and emi, 
nence ag the LOO E . 


The origin of TRANG like that of many, _ 
euſtoms; which depend rather upon traditional than 
written evidence, and for the honour of inventin 


and introducing which rival nations contend, hag 
occaſioned much doubt among the writers upon 
mercantile law. Indeed it is involved in ſo much 


obſcurity. that, after all the reſearches which have 


been made on the preſent occaſion, any very ſatis- 
factory ſolution of this doubt cannot be promiſed. 


One truth however is clear, that, wherever foreign 


commerce was introduced, inſurance muſt have 
ſoan followed as a neceſſary attendant, i it being im- 
poſſible to carry on any very extenſive trade without 
it, eſpecially in time of war. Some of theſe writ- 
ers have aſcribed the origin of this contract to 
Claudius Cæſar the fifth Roman emperor, on ac- 
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Molloy, Ma- 
lyne. 
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2 Atkyns, count of a paſſage to be found i in Suetonius, Other 
* reſpectable authorities have given the honour of it 
to the Rhodians, thus laying a foundation for the 
idea entertained by many, that the law of inſurance 
had obtained a place in moſt of the ancient codes 
of juriſprudence. As the conſideration of this 
queſtion will be attended with pleaſure, it will tend 
much to the complete inveſtigation of it, to con- 
fider the ſtate of commerce amongſt he moſt dif- 
tinguiſhed of the ancient nations, from whence .it 
will appear, that inſurances were in thoſe days 
wholly unknown; or, if they were known, that 
the ſmalleſt ook of the exiſtence of ſuch a cuſ- 
tom 8 not come down to the Es times, 


Schomberg $ | The Rhodians didn the firſt place in this en- 


. wy quiry : for although there is undoubted teſtimony, 


 kws that nations of much greater antiquity than the 
people of Rhodes, (a) cultivated commerce, and 
carried it on to a conſiderable extent, yet there 
does not appear to be the ſmalleſt ground for en- 
tertaining an opinion that any of theſe naval pow- 
ers had eſtabliſhed amongſt themſelves, much leſs 
__ Eommunicated to mankind in general, any code or 
' © - ſyſtem of marine law. Rhodes obtained the ſo- 
vereignty of the ſea, about 916 years before the 
Chriſtian Ara, which was almoſt two hundred 
-years before the building of Rome. The ſituation 
and fertility of this * were PREY favour- 


(a) Euſebius, in be, 0 of maritime ſtates, e | 
three anterior to the Rhodians; namely, the Cretans, the Ly- _ 
= _ dians, and the Thracians; the firſt of whom flouriſhed about 


five hundred years before the Rhodians, the next two hundred, 
and the laſt, about eighty years. Euſeb. Chronicon. bb. 2. 
| 25257 "mou 
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; able for the purpoſes of navigation, for it les i in 


the Mediterranean ſea, a few leagues from the 
continent of Leſſer Aſia; and its wealth and ferti- 
lity have always been celebrated by the poets and 
hiſtorians, of antiquity. From theſe circumſtances, 
joined to the activity and induſtry of the people, it 
long maintained that ſuperiority which it had ac- 
quired; its inhabitants were rich, its alliance was 
courted, though, from prineiples of policy, it ge- 
nerally obſerved a ſtrict neutrality. Notwithſtand- 


ing this pacifie diſpoſition, which commerce natu- 
rally inſpires, the Rhodians at laſt became an object 


of jealouſy, and were moſt furiouſly attacked and 


beſieged by various foreign powers. But in all 
their wars they diſcovered their great ſtrength and 
ſuperiority at ſea, and conducted their enterpriſes 
with ſo much activity and ſkill, as to attract the 


admiration of their enemies, and the applauſe of 


thoſe hiſtorians who have given an account of the 


wars in which they were engaged. In the Punick 8 
Ib. 10. 


wars, the Romans found the benefit of their alli- 
ance, by the very eſſential ſervice which they per- 
formed, in attacking the naval armaments of the 
Ws, HY : \ | 

Wealth naturally vendor ER which gri- 
Zually enervates the powers of a ſtate. This was 
the caſe with the Rhodians; for after maintaining 
their political importance from the time already 
mentioned till the termination almoſt of the Roman 


republic, they viſibly began to decline in wealth 
and power. Cicero, in his ſpeech on the Manilian 


law, obſerves, that they were a people, whoſe naval 
power and diſcipline remained even to the time 


B 3 of 


See Ander- 
ſon's Hiſt. of 
Commerce. 


Polybius, 
Schomb. Obſ. 


Cicero pro 
lege Mani- 
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of his memory z and Cicero Se with the re. 
public. | Ne 


\ 


| From this ſhort TL it appears, 05 5 Bhat 5 
diant were very famous for their naval power an 4 


ſtrength: but however reſpectable they might be 
on that account, they were much more illuſtrious, 


and obtained a much higher praiſe among the na- 


tions of antiquity, for being the firſt legiflators of 
the ſea, and for promulgating a ſyſtem of marine 
juriſprudence, to which even the Romans themſelves 
paid the greateſt deference and reſpect, and which 
they adopted as the guide of their conduct in naval 
affairs. Theſe excellent laws not only ſerved as a 
rule of conduct to the ancient maritime ſtates ;_ 
but, as will appear from an attentive compariſon of 
them, have been the baſis of all modern regula- 
tions reſpecting navigation and commerce. The 
time at which theſe laws were compiled. is not 
preciſely aſcertained : but we may reaſonably ſup- 
pole, it was about the period when the Rhodians 
firſt obtained the ſovereignty of the ſea, which was 
about 916 years before the æra of Chriſtianity. | 
Selden ſays, that the Rhodians maintained the ſo. 
vereignty of the ſeas 23 years; and that their 
laws were compiled in the days of Jehgſaphat, king 
of Judah. This opinion agrees exactly with the 
preceding calculation; for this king began his 
reign about 914 years before the birth of Chriſt. 
Notwithſtanding this, ic will always remain a 
- doubtful point, when they were compiled; nor 
perhaps is it very material that it ſhould be accu- 


rately aſcertained. It is of more conſequence to 


know when they were adopted by the Romans z 


INTRODUCTION. 
but that is alſo a fack involved in ſome obſcurity. 
We meet with no traces of them in the time of 


the republic; and from the manner in which Ci- 
cero mentions them in the ſpeech laſt alluded to, 


Schomberg 
Obſ. on 
Rhodian 
Laws. 


he treats of them as laws, which had gained the 


admiration of the world, rather than of ſuch as 
then made a part of the Roman code. Selden ſays, 
that they obtained a. place in the Roman law in the 
reign of Tiberius Claudius, a conjecture in 'which 
he is ſupported by Peckius, one of the commenta- 


character of Tiberius himſelf, who diſcovered the 
greateſt attention to maritime affairs, and gave 
many ſignal inſtances of his attachment to Rhodes. 
But although theſe iſlanders were thus famous for 
their laws, we cannot diſcover from the fragments 
that have come down to our times, that they had 


Mare clau- : 
ſum, lib. 1. 
cap. 10. . 14 | 


- 


tors on the laws of Rhodes, and by the well known 


Sueton. Vis 
ta Tiberii 
Claudii. 


the ſmalleſt idea of the contract of inſurance; 


nor is there any tradition to induce us to conjec- 


ture, that they ever were acquainted with that 


mode of ſecuring their property. It is true, 
that this is not a concluſive argument; becauſe, 
although no ſuch contract is mentioned in the frag- 
ments which we have, it by no means follows 
that it did not form a part of their whole 
te, mor eſpecially as Emerigon, a very ce- 
»lebr French writer, is of opinion, that the 
real laws of the Rhodians have never reached 
us; and that the fragments which we ſee, are 
certainly apocryphal. But as theſe laws were 
adopted by the Romans, it is fair to conjecture, 
that whether we have the real regulations of Rhodes 
or . we ſhould have the contract of inſurance, 
B 4 RES. if 


Emerigon 

traite des Aſ- 
ſurances, pre. 
face, p. Je 


04 robber. 


Af it had been known to them, fackephimes with 
8 the other naval laws in the Imperial code. This 
een is countenanced by the contract of bottomry, 
{| which is to be found in the fragments of the laws 
| | Leg. Rhod. of Rhodes, and with which the people of that iſland 


| | 5 15 3 by 's Vere certainly acquainted ; and in every book of 

| _ © Digeſt. lib. the civil law, the contract de nautico fenore, de uſurd 

| Cel, ie 4  maritims, alſo forms a conſiderable part. It is not 

it. 33. going too far then to preſume; that, as the Ro- 

on mans adopted a contract ſo beneficial to commerce, 
as that of bottomry, they would not have paſſed over 

a contract, of which the influence is ſtill more ex- 

tenſively uſeful in the promotion of navigation and 

trade, if thoſe, from whom they borrowed their 

naval laws, had themſelves been acquainted _— 

with its nature or Cm. i 4 
ESE Hiving faid thus much of Rhodes and its laws, 


, let us turn our attention ſhortly to the commerce 

of the Greeks, It is certainly true, that commerce 

fc souriſhed very much in ſeveral of the ſtates of 

ee. Greece, particularly in Corinth and Athens. The 

| wy wer former ſeparated two ſeas, was the key of Greece, 
ch. 7. and a city of the utmoſt importance its trade | 

| was extenſive, having a port to receive the mer- 

chandizes of Aſa, and another, thoſe of Traly ; 

and there have been but few cities where the works 

of art were carried to ſo high a degree of perfec- 


| "Taylor's 55 tion. Atbent indeed was particularly famous for 
| Len, commercial knowledge; for their manufactures of 
F. all ſorts were in high repute, and emulation was 


excited by the public rewards and honours which 
were beſtowed upon thoſe who attained | to excel. 


lence 
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lence in any, of this feb arty. The attention of 
this people to maritime affairs, (for they aimed at . 
the ſovereignty of the ſea and obtained * > IT, 
tributed. much to their ſkill in navigation. The Potter's Ge. 
many laus which they left to poſterity, with regard _ gr 
to imports and exports, and the contract of bargain b3, 8 $4, 167+ - 
and fale ; the many privileges granted to the mer- | 
cantile part of the ſtate ; the appointment of ma- 
giſtrates, who had the cognizance of controverſies 
that happened between merchants and mariner; '* 
the attention which they paid'to their market, and 5 
the many officers concerned in that department, 
give us a very favourable idea of their judgment 
in the true principles of commerce. But notwith- 
ſtanding this, the Athenians, being of a very ambi- 
tious diſpoſition, being more attentive to extend 
their maritime power than to enjoy it, and having 
a government of ſuch a caſt, that the public reve- 
nues were diſtributed among the common people 
to be ſquandered at their pleaſure, (a) did nat 
carry on ſo extenſiye a trade as might naturally be 
expected from the number of their ſeamen, from 
the 5 of their mines, from their influence 


4 a) From ſeveral of the orations of Pemotthengs'| it 8 3 
that the poor were entitled to receive from the public ſtock, 
as much money as would admit them to the diverſions of the 
rheatre; and beſides this, it was made a capital offence for any 
bee te propoſe the reſtoration of the theatrical money to its 
"original uſes, This cyſtom was at length ſo much abuſed, that, He 
under pretence of theatrical money, almoſt all the publie funds 
-were diſtributed among the people. Hence the Athenians con- 

i - grafted an averſion for war, and ſpent their time and money - _— 
upon public ſhews. Of this enormity Demoſthenes vehemently "0 
complains, and inveighs againſt it with as much warmth as, 8 
from the nature of the law juſt mentioned, he durlt venture „„ 

. Boo the firſt and alſo the third. Olyathian, | | | ; 


8 
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over the cities of Greece, and from thoſe excellent - 
laws and inſtitutions, which have been juſt enu- 
' Monteſq, Eſ- merated. Their trade was almoſt entirely confined 

N f. to Greece and to the Euxine ſea, From ſuch of 

their laws as we have ſeen, and from ſuch accounts 

ds we have obtained of their naval hiſtory, we 

have not the ſmalleſt reaſon to ſuppoſe, that this 

celebrated people knew any wr of the contract 

of ne. 


8 * 
* 


Beawes Lex Some Ader ſhould have been taken before now 
Mere. red. of the Phenicians, an ancient commercial and opu- 
ek 3. lent people. Indeed, the height of grandeur to 

| | which they attained is a ſufficient proof of the vaſt 
reſources of a commercial nation. Many writers, 
both ſacred and profane, from their florid and 
magnificent deſcriptions, give a vaſt idea of their 
wealth and power. I forbore to ſpeak of them 
till I ſhould have occaſion to mention one of their 
colonies, that of Carthage, which, in opulence and 
the extent of her commerce and naval power, 


_ equalled, if not ſurpaſſed, the patent ſtate herſelf. 
1 Whether either, or both, of theſe maritime powers 
2B | ever promulgated any code of naval law cannot 
= now be aſcertained ; for the former was entirely 
Quint. Cur- deſtroyed by Alexander the Great; and that it 
tius, lib. 4. might never be reſtored, he removed its marine 
Sa] EL and commerce to Alexandria, in which removal, 
probably all its naval regulations might be loſt. 
Carthage, on the other hand, having long dif. 
puted with Rome the empire of the world, was at 
laſt obliged to yield to her victorious rival, who, 
even after ſhe gained the victory, retained ſuch an 
hatred to the Caribaginians, that ſhe rooted out 


: _ every 


** 
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every veſtige of their former greatneſs. No time, 


however, nor the hatred of the Romans, can wholly 


obliterate the amazing accounts which have come 


down to us, of the enterpriſing ſpirit, and has 
zardous voyages of the Carthaginians, almoſt ex- 


ceeding the bounds of credibility. Thus much is 
certain, that they took ſuch- diſtant voyages, and 
went ſo far even without the Mediterranean, both 
to the South and North of it, as induced many 


Anderſon's 

Hiſt. of Com- 
merce. : 
Introd. p. 315 5 
32. fol. ed. 


people to ſuppoſe, that they were acquainted with 


the uſe of the compaſs. It is evident, however, 
that they only followed the coaſts. Beſides. the 
ancients might ſometimes have performed fuch 
voyages, as would make one imagine they had the 


Monteſq. 
liv. 2 L. ch. 8. 


uſe of the compaſs : for if a pilot were far from | 


land, and during his voyage had ſuch ſerene weas 


ther that in thé night he could always ſee the 


polar ſtar, and in the day, the riſing and the ſets 
ting ſun, he might regulate his courſe by them, 


nearly as we do now by the compaſs. This how. 


ever muſt be a fortuitous caſe, and not a Tegulay 


plan of e. 9 TOES - 


(4) What I have ſaid in the text ha been 3 by g 
not to do ſufficient juſtice to the commercial and enterpriſing 


1 of the Phenicians, who are ſaid to have viſited Britain 


about goo years before Chriſt“. I have already admitted the 
almoſt incredible voyages which they performed; but as it is 
alſo undoubtedly true, that they were unacquainted with the 


"mariner's compaſs, the honour of diſcovering which was 1e- 


| ſerved for later times, they muſt, in moſt caſes, have followed 
the coaſts. Nor does their viſiting Britain militate againſt this 
idea; for by attending to the ſituation of the two places, the 
voyage might have been performed, though no doubt very te- 
diouſly, without once loſing. fight of land. „ 


\ # See Borlaſe's Hiſt, of Cornwall, p. 275 0 Henry's n of Great Bri- 
Vin book 3. chap, 6, F 
| r om 
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INTRODUCTION. 


From a flight attention to the colainerelat: and | 
maritime hiſtory of the Romans, it will appear that 


| they were as great ſtrangers to the contract of ©" dl 


ſurance, as any of thoſe people, of. whom much 
has been already ſaid. It ſeems to be univerſally 


agreed chat the Romans were never very con- 
ſpicudus as a maritime power, conſidered either 
Wo in a commercial or warlike point of view. In the 


latter caſe they relied chiefly on their land forces, 
who were diſciplined to ſtand always firm and un- 


daunted; and till towards the latter age of the re- 
public, when we read of ſome wonderful naval 
exertions, they da not ſeem to have poſſeſſed any 


thing of a marine eſtabliſhment. They never were 


diſtinguiſhed by a jealouſy for trade, and even 


when they attacked Carthage, they did it as a rival 
for empire, and not for commerce. It is recorded 


by hiſtorians, that till the firſt Punick war, up- 
| wards of 400 years after the building of the city, 


the Romans were ſo entirely ignorant of ſhip build- 
ing, that they took for a model a Carthaginian 
galley, which had been accidently ſtranded at 
Meſſina. Carthage, it muſt be obſerved, was at 


that time in her zenith of power and greatneſs ; 


and yet from the model of one of her gallies, 
the Romans were able in ſixty days from the time 
the timber was cut down, to fit out and man for 
ſea, one hundred gallies, of five tiers, and twenty 
of three tiers of oars. Such were the ſhips of the 


famous Carthage. The ſpirit of the people of Rome 


was entirely. averſe from commerce; and fully 


I what was ſaid by a celebrated Roman hiſto. 


« ſeſe quiſque ho/tem ferire, murum adſcendere, 
«6 cafe, dum tale facinus. ſaceręt, properabat ; eas 
"99S auen, 


- 


I'S'T/R. 0D U;C-T-1O x. 


— femeny; ninjiiamgas afhilitanem _ 


« gutabant. Theſe exploits were the only glory 
of a Roman, no employment was deemed honour- 


able but the plough and the ſword, and every ſpe- 


cies of gain was deemed diſgraceful to thoſe of 
Patrician rank. But it was from the conſtitution 
of the government, that individuals were poſſeſſed 
of this warlike ſpirit, ſo contrary to that which 
leads to eminence in commercial, purſuits. The 
| caſt of their civil government was of a military 
nature; and for a conſiderable time, the civil and 
military officer was the ſame perſon; he diſtributed 


juſtice in Rome, and commanded their legions in 


the field, till the vaſt increaſe of their empire, and 
the multiplicity of civil buſineſs, occaſioned a ſepa- 
ration. The natural conſequence of this was, that 


Livy, lib. 21. 
cap. 63. | 


Taylor's G 
vil Law, Po 
503. 


no-man who was not of the profeſſion of his coun- | 
try, was much eſteemed at Rome; and accordingly 


we find that traders and mechanics were incapable 


of ſucceeding to any public honours. Nay, ſo far 


was commerce from being encouraged at Nome, 


that it was deemed prejudicial to the ſtate. The 


Romans, by humanity, terror, triumphs, tributes, 


and taxes, which they impoſed on the conquered 


countries, increaſed the riches of their city. Laws 


were paſſed to prevent the exportation of their 


gold; the reaſon of which ſeems to be, that it car» 


ried away their money and Brought them nothing 


in return but luxury, the bane of virtue, and de- 


ſtruction of empire. Could it be expected, ſays ( 


Doctor Taylor, that a people of foldiers, whoſe 


trade was their ſword, and whoſe ſword ſupplied 
all the advantages of trade; who brought the trea- 
ſures of the 0 into cheir exchequer, without 


BE. 29 JH on exporting 


? 


% 
\ 
J 
Tr, 
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exporting any thing Ra their own perſonal bra- 
very; who raiſed the publick revenues, not by the 
culture of Haly, but by the tributes of provinces; 
who had Rome for their manſion, and the world 
for their farm; ſhould have leiſure to ſet forward 
© the articles of commerce, or be likely to pay any 
egard to the character of its profeſſors? The 
terms of defiance, upon which they lived with all 

| mankind, in conſequence of this martial ſpirit, 

* would have prevented all the good effects of com- 

mierce, had their diſpoſition allowed them to pur- 
fue it. That reſtleſs ſpirit, which kept their ar- 
mies on foot, and their ſwords in their hands, 

for a ſucceſſion of centuries, was fatal to factories 
and correſpondence. The world was in arms, 

and inſurances and under-writing were but a dead 
letter. This is very nearly a true repreſentation 

of the caſe; for it is certain that not one law was 

made in favour of commerce, in the time of the 
commonwealth; on the contrary, it was greatly 
-* . diſcouraged as introductory of luxury, which was 

1 ___ ſuppoſed not to be compatible with the ſeverity of 
1 75 | their manners. It is alſo no leſs true than ſingular, 
1 that a people who were ſo well acquainted with 
the true principles of natural reaſon and juſtice, 
who applied thoſe principles with ſo much propriety 

to the variqus wants and neceſſities of human ſo- 
eiety, and who had the honour of eſtabliſhing a 
ſyſtem of law, which has been adopted as the rule 
of action by the greateſt part of Europe, and which 

continues to be ſo even at the preſent day, never 
attempted to introduce any plan of marine juriſ- 
Schomberg's prudence. Nay, this idea is carried farther by 
1 . e _ * and I believe with 


on the Rho- 
dian laws. uy | . tr uth, 
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INTRODUCTION. 


4. 


1 at leaſt we can diſcover nothing to the con- 


trary, that the Romans did not even take the pains 
to digeſt the materials which they had borrowed ; 


and that whilſt they carried every other branch of 
law to the higheſt pitch of accuracy and refine - 


ment, they were content to ſtand indebted to one 


of their own provinces both for the form and mat - 
ter of cheir maritime code. | | 


44 


The en it is u aber the firſt Panta war, 
contin maintained a fleet; but long after that 
time, even in the year of the city 563, it was ob⸗ 
ſerved of them, that they were very unſkilful in 


the art of navigation. One of their own hiſto- Polybius, 
rians, who flouriſhed at the time of the ſecond” a 
Punick war, and who was tutor to the great Scipio, 


juſtly remarks, that at no period did they. ever 


make any figure at ſea as a commercial power. 


Even when they arrived at their higheſt perfection 
in naval (kill, their fleets were never employed for 
the purpoſes of trade, in the diſcovery of new 
ſtates, or eſtabliſhing commercial intercourſe with 


thoſe they already knew. The greateſt extent of 


their commerce was to bring to the market of 
Rome that corn, which they collected in the Va- 
rious granaries of Sicily, Africa; and Egypt. Upon 


all other occaſions the buſineſs of their fleet was to 


overawe the conquered, and to tranſport to Rome- 
the ſpoils of ruined provinces. In ſuch a ſtate of 
commerce, it is impoſſible that inſurances could 
exiſt ; and we have already quoted the opinion 
of a reſpectable author to ſhew that bey were 

unknown. a 


There 


5 — 
1 , T X V * 
= L 


Dr. Taylor 


_— > -4nTRODUCTSN” 


T There are ſeveral reaſons applicable to all the 
Ancient maritime powers, which ſeem to prove to 
dcemonſtration, that inſurances were not in uſe: 
We have ſeen, that inſutances are only introduced 

where commerce is widely extended. The com- 
merce of the ancients; ' compared with modern 
times, could not be very conſiderable, as it was 
| chiefly confined within the Mediterranean, Egean; 
Anderſon's and Euxine ſeas; to which they were compelled 
Hilt- of Com- more from neceſlity than inclination. Carthage in 
all her glory had not arrived at 8 great degree 
of perfection in the art of ſhip building. Veſſels: 
of the beſt conſtruQtion at that time could only be 
navigated with oars, or when they had a fair wind 
Monteſq. on a ſmooth ſea: they might be built of green 
. timber; and in caſe of a ſtorm, could run aſhore 
ch. vi. under any cover; or upon any beach that was free 
from rocks: in ſhort, they were merely gallies, and 
were managed with the greater difficulty on as 
„„ poſition of the fails, and the mode of rigging 
praQiſed in thoſe days. This could not fail of 
proving a conſiderable obſtacle to the extenſion of 4 
commerce. But when we conſider, in addition to. 
the bad conſtruction of thei ſhips, that the an- 
cients were e ignorant of that unerring guide, 
the mariner's compaſs, (the honour of inventing. 


which was reſerved for more modern times), by rea- 
ſon of which they durſt not venture out of ſight of 
and, for fear of being overtaken by tempeſts, and 
being left at large in the boundleſs ocean, their 
commerce could not have been great; although 
we are even led to admire the progreſs which they 
made in commercial affairs. It is true, that many 
Ciſtant 2 _ expeditions were made under all theſe 
— 


3 


* 


r ROC THOR. 5 N 
Aide nsgsfg which often proved fatal to ob FER „ 


venturers. (a) Theſe expeditions, however, could 

add little or nothing to their maritime or geogra- 

phical ſkill, in which the ancients were certainly 

very deficient, on account of the neceſſity they 

were always under of coaſting, the ſhores, for 

want of a better guide and indeed, the ſhores  Monteſq. 
were the only compals. Theſe obſervations are not vol. i li. ch. 6. 
intended to detract from that merit, which has 

been already allowed to the ancients for their naval 

exertions z becauſe they are founded merely on a 
compariſon of their powers and knowledge in 

thoſe arts with the improvements of the moderns, 

and are adduced to ſhew that, under ſuch diſad- 

vantages and obſtacles: to the extenſion of their 

trade and commerce, it was impollible- that inſur- 

ances could be at all known to the ancient 
world. at THE : *** 5 


/ 


* N y 


M. Emerigon agrdes, that the canteadh of P88 Preface to his 


ance, as it is underſtood at this day, was not in uſe work, p. DD 
amongſt the Romans; but he thinks he diſcovers 


ſome traces of it in the hiſtory of that people. TG 


The firſt inſtance given by this learned writer-is this, 

that about the time of the ſecond Punick war, thoſe. 
who had undertaken to ſupply the troops in Spain 
with proviſions and military ſtores, made it a pre- 
vious condition that the republic ſhould be at the 
hazard of erporting them, according to che words ; 


(a) Huet, biſhop of rd in his very inſtructive 51 
entertaining treatiſe on the commerce and navigation of the 
ancients, has with infinite labour and AECUIREY; IT _ malt 
remarkable facts on this head. Ch. 8. ne 

(5) Bee note-(a) page 10. 
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INTRODUCTION. 


Kb. 23. of Livg, Ut qua in naves impoſuiſſent, ab bum, 


« tempęſtat ſue vi, publico periculo ent.“ But 


| with all deference to ſo great a name, this ſeems 


to bear no reſemblance to the contract of inſurance; - 


Traité des 

Aſſur. loc. cit. 

Livy, lib. 

25. cap. 3+ 
2 


for it is nothing more than every well regulated 
ſtate is bound to do by the ties of natural juſtice. 


It is equitable and right, that thoſe, who in times 


of public danger, appropriate their private wealth 
to the advancement of the public ſervice, ſhould 
be reimburſed from the purſe of the ſtate for tire 
private loſſes they may ſuſtain. This indeed is the 
rule of conduct between man and man: for when 
one man purchaſes goods of another to be ſent 
abroad, was it ever ſuppoſed that the ſeller was to 
run the riſk of the voyage; or that if the goods 
periſhed, he was never to be paid? If ſuch a doc- 
crine were to prevail in any country, the ſtate could 
only be ſupplied with neceſſaries in time of war, by 
means of extortion, Tapine, and violence. 


Another inſtance given by Emerigon is a ſtory, 
which we find recorded by Livy, of ſome men who 
were charged with the care of exporting proviſions 


for the army, and who, guia publicum periculum erat 


a vi tempeſiatis in tis, gue portarentur ad exercitus, 
endeavoured by fraud to deſtroy the ſhip, and 


then told the directors of the ſtate, that many very 


valuable articles were on board; whereas they had 
taken care to ſend out very old, rotten ſhips, in 
which were. a few commodities, and thoſe of 
ſmall value. That part of this ſtory which is ma- 


Fi terial to the preſent enquiry, has already met wit | 


an anſwer in what was ſaid upon the laſt quotation; 
and the propriety of a ore s indemnifying 
| thole 


tinTHodberion: 


thoſe Who might ſuffer in the public ſervice, is 150 
it all alteted by the miſconduct of ſome indivi- 
gan ©) Cite | . 


The next mae is from one of Cicerd 8 pille 
and is of a different nature from thoſe laſt mention - 
ed; becauſe here Cicero ſeems to wiſh that the pro- 
perty in queſtion ſhould be ſecured, not only for 
himſelf, but alſo for the people of Rome. Citero, 
having gained a victory in Cilicia, and the civil wat 


between Ceſar and Pompey being then a matter al- 
moſt unavoidable, wrote to Caninius Salluſtiui at 
Laar. in which letter he tiſes theſe words: 


* Laodictea me prades actepturum arbitror 6mnis pe- 


e cuniæ publica, ut et mihi et populo cuutum fit fine vec« 
* turg peritulo. From this paſſage it is infetred that 


Cicero alludes to an inſurance. I own, from the 
meaning of the word prudbs, and from the ſituation 
of affairs at Rome, it ſeems as if Cicero wiſhed ra- 
ther to find ſome ſecure and ſubſtantial perſon at 
Laodicca, i in whoſe care and cuſtody he might leave 
this money till more peaceable times; and it is 

very unlikely that in ſuch a troubleſome conjuncture 
he ſhould be defirous of bringing a great treaſure 
to the ſeene of faction and confufion, eſpecially as, 


Eittls » ad 
Familiares 

lib. 2. . 
* 


Feryuſon's 
—— the 


= 


in a letter to his ftiend Atticus, he declares himſelf Cicero ad 


at à great loſs to know what line of conduct he 


N to pruſue: But even if he wiſhed to bring it 


tticum, Ub; 


7. epiſt. 1. 


# 


(a) It bs been traky obſerved by Me. Mila, chat i is thels Millin.on In- 
dae from the Roman hiſtorians, no mention is made of a ſurances. 


premium paid by the merchant for the hazard undertaken ; and 
that they are rather to be conſidered as examples of a bounty 
4 9 the publick, than of a mutual contract. 
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INTRODUCTION. 


to Rome, the mode he propoſed ſcems more like the 


modern bill of exchange, than a policy of inſur- 
ance. (a) Beſides, unleſs this ſpecies of contract 
was at that time tolerably well underſtood, Salluſt, 
the perſon to whom he wrote, would have found 


conſiderable difficulty in comprehending his mean- 
ing from the ſingle ſentence in his letter which has 
deen mentioned; and if it were well known, is it 
c poſſible to pts it would not have obtained 2 


W in their code of laws! 1 8 8 


But the paſſage upon which thoſe, who contend 


for the antiquity of this branch of commerce, have 


chiefly relied; is one to be found in Suetonius, in the 
eighteenth chapter of his life of 7. iberius Claudius, 


the fifth emperor of Rome. Negottatoribus certa 


„ Htcra propoſuit, ſuſcepio in fe damno, ft cui quid per 
cc tempeſtates accidiſſet. This ſentence wholly uncon- 


nected ſeems to convey ſuch an idea; but we muſſ 


attend to the context in order to underſtand it. 


This relates merely to the corn trade; for as the 
Roman territory was not ſufficient to ſupply enough 


for the eonſumption of the city, it became abſo- 


lutely neceſſary to give great encouragement to this 


branch of commerce: nay it was a political, not a 


| e e doncern, for the very exiſtence of the 


() Since I publiſhed the firſt edition of this work I have naked 
into Melmoth's tranſlation of Cicero's epiſtles; and I am happy to 


find that without knowing I had ſuch an authority, I have put the | 


ſame ſenſe upon this paſſage which that elegant tranſlator had 
done before me. The whole ſentence is tranſlated thus: 1 pur- 


4 poſe to leave the money at Laodicea, which ſnall ariſe from the 


5 ſale of thoſe ſpoils, and to tale ſecurity for its being paid in 
4% Rome: in order to avoid the hazard both te myſelf and the 


15 commonwealth of conveying it in ſpecie. . 


empire 
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INTRODUCTION. 
empire depended upon it. It Was this circumſtance 


which induced the emperor to pay ſuch regard to 


this branch of trade, to propoſe bounties, and to 
confer certain privileges, the certa lucra, of which 


| Suctonius ſpeaks, upon thoſe who would venture out | 


to ſea for the public ſervice in the midſt of winter. 
Dr. Taylor tells us, that a private conſideration alſo 
had ſome weight with Claudius upon this occaſion ; {4 
for that once, in a great ſcarcity of proviſions, he 
was attacked in the forum by the pbpulace, and ſo 


Civil Law, 
P- 499» 


diſagreeably treated with abuſe, and cruſts of ſtale 


bread, that he with great difficulty eſcaped through 
ſome private paſſage; from which time he made it 
his great care and concern to get corn imported, 


even in the winter. As to the riſk which Suztonius 


ſays the emperor took upon himſelf, it is to he ob- 
ſeryed, that although the ſhips were private pro- 
perty, yet they would not have gone to ſea in the 
dangerous ſeaſons they did, had it not been for the 
public ſervice, and to provide proviſions. for the uſe. 
of the whole city. This being the caſe, we have 


already ſhewn, that it would be contrary to the firſt 
principles « of juſtice and equity, and to the practice 


followed at this day by all governments which are 


founded on juſt principles, to allow ſuch'lofſes to 


fall upon individuals. (à) From what has been ſaid 
it appears evident, that the Romans had no know- 


| fedge of inſurances; in addition to which both Gro» Grotias de 


bing and eg have expreſsly co that” 


wr The dlſteniticals here: RAY ſcem, upon examination, to 


Jure Belli, 
5 2. cap. 13. 


3. 
Bynk. quæſt. 


be agreeable to the ideas of Dr. Taylor, the preſident Monte 22 Jock Publici, | 
guieu, and Mr. Schomberg; upon the ſame ſubject. Sec alſo the lib. 1. cap. 21» 


opinion of a learned civilian, Langenbeck W in ew 
gen 's TOY on Inſurances, Vol. i. p. 1. 


Rs among 


of 


_ — 
- —— 
— —8 . 2 —— - "= 
hs E a SF rs 


—_— _— 2 DIY 
2 
— E 


8 


mire * = * a FIC 
0 = 2 * 
2 —— — —ʃ 2 SA SET > _ — — — - 
_— -_ * mn * r - - A. r * of Jags. 
3 7 _—_ _ — 7 — — — ac ED K — gs 
* 1 2 - y = . 2 = E 
— 5 8 75 2 4 8 
22 Re im ang; age > * N 4 — oo — — — 
| j - — 5 - -_ — 2 — 
P 6 — — —— — — TE. — 
" ES N we, r I t 4 
3 FI OE 3 AS ST " 2 | 
+: — — — — = 5 — 0 — * * 


FA * - 2 — — «iN 8 eo — 2 3 - ELIF 8 
— — tg we ers — rt eaten, oc hr ors 
. —— —  —— —  — —  — 
- * 8 * 4 " "x » — — 22 22 0 22 3 Ee — 3 _ 


* „ — ——— = —_ 


ae” — — 


{| 
[| 
1 


i 
41 
1 
1 
Py 
it} 
. | 
[1 1 | 
'v: | — | 
q J * | 
„ 77 


= * N 
—— — — I 
n- . — 
— ANE, 
. ˙· n 
PT «. a+ 


— 
* 


— ” — — — 
a q — - 
* a 3 7 = +”; 
—— * * 7 re 
enn Sx 222 
* 2 1 n 


. 


«4 5 8 
4 


1 
mange 


= \ 


IN T K O D UCF 1 0 N. 


among the ancients this conttact was unknown 
the latter of whom uſes theſe expreflians : * Aden 
& famen ille contractus alim Fuit incognitus, ut nec no, 
te men ejus, nec rem ipſam in jure Remans deprobens 
ce das.” (a) 


But to whatcyer degree of * the Romans 
attained either in literature, commerce, or any of 
the refined arts, they all-viſibly declined when the 
Roman empire was over- run by the barbarians r, 


perhaps it may be ſaid with greater propriety, that 


they. were qver-whelmed and loſt with that power 
which had raiſed them to be the obje& of public 
attention and notice. For in times of public ruin 


and deſolation, when war rears its ſtandard, lays 


waſte cities, and tramples on the nobleſt i UAPLOTS) 
ments, it is impoſſible lol commerce to hold its ſta- 


(a) By a late 1 of M. 8 Pau, e Recherche 
Philoſo phiques fur E. Grees, i it 18 manifeſt that the Athemans were 
well acquainted with the nature of bills of exchange ; - and this 
learned foreigner ſeems to think it a matter of uncertainty whe. 
ther the inſurances of ſhips was: ever practiſed among them : but 
he ſays i it is clear that barratry was not unknown to them, 
am inclined, however, to think with Grotiug and Bynkerſhock, 

t this gontract was as much unknown to that great people | 


s to the reſt of the ancient world, If this had not been'the caſe, 


can it be ſuppoſed that ye ſhqpld find no trace of it in their hiſs 
tory, the ſpeeches of their orators, or their laws ? Is it got ag 
likely to have been mentioned as bills of exchange; ; and parti, 


) cularly when barratry Was mentioned, if this gontrat᷑t had had 


an exiſt ce, would it not have been ſtated, on whom the loſs 
was to fall?” Beſides, the inſtance | given of barratry by M. De 


Paus 5 16 not What we call: barratry in England; for the caſe 5 
Put is à caſe pf fraud committed by the owners, who, by the. 
law « * England, cannot commit barratry, which it A criminal at | 
of the captain, EAR pes dale their mY 
* or ye ; | FA 
us C | | tion, 


1 » 


INTRODUCTION, 


tion, or to fouriſh i in. the midſt of contention and 
tumak, fs” 


It is the obſervation of a profound modern hiſto- 
rian, that there is an ultimate point of depreſſion, as 
well as of exaltation, from which human affairs na- 
turally return in a contrary progreſs, and beyond 
which they ſeldom pals in their advancement or de- 
cline. This was the caſe with reſpect to commerce. 
When the repeated incurſions of the Barbarians 
had ravaged the Roman empire, and had checked 
every liberal improvement, ſome people, forced by 
neceſſity, or led by inclination, took ſhelter in a few 
marſhy iſlands that lay near the coaſt of Laly, and 
which would never have been thought worth inha- 
biting in time of peace. This happened in the ſixth 
century ; and at the firſt ſettling of theſe wanderers, 
they had certainly no other object in view, than 


that of living in a tolerable degree of ſecurity from 


their enemies, and of procyring a moderate ſubs 
ſiſtence. As theſe iſlands were divided from each 
other by narrow channels, and thoſe channels were 
ſo encumbered by ſhallows, that it was impoſlible 
for ſtrangers to navigate them, they found that ſe- 
curity which they wiſhed ; and by uniting among 
themſelves for the ſake of improving their condi- 
tion, they hecame in the eighth century a well 
eſtabliſhed republic. This, though it may appear 


ſtrange, was the origin of the famous republic of 


Venice, which ſqon became a great commercial 


power; for, from the firſt moment that ' thoſe 


people took poſſeſſion of the iſlands, neceſſity made 


them extremely attentive to commerce; the firſt he- 


cat 


Hume, 


Anderſon's 
Hiſtory of 
Commerce, 
fol. vol. * 


P- 19, 20. 


ginning of which was naturally fiſhing, Next to 


ch et, flhing, 
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"TEM they began to trade in falt, many pits * 
which were diſcovered in their own iſlands; and at 
laſt their city gradually became the magazine for 
the merchandize of the neighbouring continent on 
all. ſides, and they themſelves the general carriers. 
of Europe. Thus to the people of 1taly, and to 
thoſe of Venice and Genag in particular, we are to 
attribute the re-eſtabliſhment of commerce, Of 
the cauſes which contributed to its revival, it re- 


Mains to ſpeax. 77 : e fy 


why > * . 5 


. cauſes concurred to revive the FEAR of 


commerce, and to renew, in ſome degree, that in- 


tercourſe between nations, which, during the period 
of Gothic ignorance and barbarity, had been much 
interrupted. The religious wars or. he eleventh 
century, called the Cruſades, by leading many from 
every part of Europe into Aſia, opened an extenſive 


communication between the Eaſt and Weſt; and 


though the avowed purpoſe of theſe 8 
was conqueſt, and not commerce; though the iſſue 
of them proved as unfortunate, as the motives of 
undertaking them were wild and enthuſiaſtic, yet 


their commercial effects were beneficial and laſting. 


For the firſt armies, which ranged thergſelyes un- 
der the banner of the Crols, having”. been led 


through a vaſt extent of country, and Having ſuf. 
fered ſo much from the length of their march, and 


| the barbariſm and inhoſpitality of the people inha- 


biting thoſe countries through which they travel- 


led, others were deterred from taking the ſame 
courſe; and choſe rather to go by ſea, than en. 


View of So- counter ſo many hardſhips. Venice, Genoa, and Pi 2 


ciety, 8 


furniſhed the tran{ports to convey the traops ; and 
11 | | IB 


INTRODUCTION. . 


it is reported, that the ſums were immetiſe which 
they received merely for freight. Beſides this, the 
Cruſaders contracted with them for ſupplies of mi- 
litary ſtores and proviſions; their fleets hoyered 
on the coaſt; and by ſupplying the army with 
whatever was wanting, they engroſſed all the ad- 
vantages ariſing from this branch of commerce. 
Theſe ſtates were alſo benefited by the ſucceſs 
which attended the arms of theſe religious and en- 
thuſiaſtic heroes; for there are charters yet ex- 
tant, containing grants to the Venetians, Pi ant. and 
Genoeſe, of great privileges in the various ſettle- 

ments, which the Chriſtians had gained in Ala. 
When the Cruſaders ſeized Conſtantinople, the Vene- 
tians, who had planned the enterprize, transferred 
to their own State many of the valuable branches 
of commerce, which had formerly centered i in Con- 
jtantinople. Another great cauſe of the revival of 
commerce, was the invention of the Mariner = 
Compaſs, which, by rendering navigation more 
| ſecure as well as more adventurous, facilitated the 
communications between remote nations, and 
brought them nearer to each other. The honour Hust 
of this invention, ſo beneficial to mankind, has s _ 
been claimed by the French; arid their claim has des Anciens, 
been allowed by ſeveral aitthors, and maintained by cp. 10. 
a celebrated writer of their own, In this opinion Hier, of 
perhaps national partiality may have ſome weight. Commerce, 
Moſt authors, however, agree that the inventor was. 12 up 144. 
Flavio de Gioia, a native of Amalfi, an ene com- | : 
mercial city in the ONO of EY oe 

a | „ il 

00 1 It appears Som Aol that W 3 bad ſup» Anderſon's 0 
poſed that the conqueſts of Charlemagne in Italy, towards the introd. 
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1 1 that almoſt all the commerce of 
cater in thoſe days, centered amongſt the Halians. 


As they at that time carried on and eſtabliſhed a 


regular trade with the Eaſt in the ports of Egypt, 
and drew from thence all the rich produce of In- 
dia; it is reaſonable to ſuppoſe, that, in order to 


ſupport fo extenſive a commerce, theſe induſtrious 


and ingenious people were the firſt who introduced 
infurances into the ſyſtem of mercantile affairs. I 


is true, there is no direct authority to warrant a 


fſitive aſſertion, that they were the inyentors of 
this kind of contract; but it is certain, that the 
knowledge of it came with them into the different 
maritime ſtates, in which parties of them ſertled ; 


and when it is admitted that they were the Carriers, 
manufacturers, and bankers of Europe, it is proba 


ble that they alſo led the way to the eſtabliſhment 
of a contract, which is ſo effentially neceſſary to the 
ſupport and cultivation of commerce. It has, how- 
ever, been aſſerted by writers of the French nation, 
(a) that inſurance dates its origin in the year 1182, 
and that it was introduced by the Jer, who were 
baniſhed-from France about. that period, and wha 
took that method to facilitate and ſecure the remo- 
val of their effects. They proceed to ſay, that the 


f Lambards, who were not idle Ipectators of 5 


Chriſtianity in the Weſtern and Northern parts of Germany, con- | 
tributed greatly to the revival of commerce., In what I have 
ſaid upon this ſubſect, I choſe rather to follow the ſteps of a jt 


elegant and profound hiſtgrian of BOY times, Heber 
5 1. of Society, ke. | 


a Pies baniltied how: From 8 


1143 · - Anderſon's Hiſtory of Commerce, vel, i. p. 82. ** 
| cathy ſuch an event twice took place i in that Kingdom. 


contrivance, 


INTRODUCTION, 


contriyance, adopted it, and in a ſhort time im, 
- proved 1 it conſiderably. It is not very neceflary to 
enquire into the truth of this fact, nor indeed are 
there materials to enable us to do ſo: but it is ob- 
ſervable. that the Preſident Monte/quie mentions. 
that the Jes upon this occaſion invented bills of 
exchange; but does not lay a ſyllable of policies of 
| inſurance, It is agreed, however, that if the Lom- 
zards were not the inventors, they were at leaſt 
the firſt who brought the contract of inſurance to 
perfection, and introduced it to the world. (a) 


Before we tome to conſider the amazing im. 


provements which have taken place, with reſpect to 
this branch of commerce, in our own country, in 
theſe days, it will be expected that ſome notice 
ſhould be taken of thoſe maritime codes, and naval 
regulations, which have diſtinguiſhed the modern, 
no leſs than the ous: of Rhodes did the antient 


werd. 


To the + of aa we are indebted as well 
for the firſt code of modern ſea laws, as for the in- 
vention of the compaſs, We learn from Anderſon, 


Eſprit des 
Loix, liv, 21. 


c. 16. 15 


Vol. i. P- 58. 


chat the city of Amalſi, ſo long ago as the year 


1020, was ſo famous for its merchants and —_ 
that its inhabi tants at that time obtained from the 


Caliph of Egypt a ſafe gonduct, to enable them to 


(a) I am aware that ſeveral learned men are of opinion, th 
inſurances were of an earlier date than is here aſcribed to t 
On a fubſect where ſo much obſcurity muſt neceſſarily exiſt, 
am by no means tenacious of my opinion ; but the indination of 


my mind is to adhere to the idea that the Lombards were the in« 
iner Yes allo Mr, Miller's latredustieg. 
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INTRODUCTION: 


trade freely in all his dominions; and they alſo re- 


ceived from him ſeveral other diſtinguiſhed privi- 
leges: It was towards the cloſe of that century 


that they promulgated their ſyſtem of marine law, 


which, from the place of its compilation, received 
the denomination of Tabula Amalfitana. This ta- 
ble ſuperſeded in a great meaſure the ancient Fs 
Rhodianum ; and its authority was acknowledged by 
all the States of Italy, for ſome centuries. But as 
trade increaſed very rapidly in other cities on the 


coaſt of the Mediterranean ſea, they became unwil. 


ling to receive laws from a neighbouring tate, 
which they now. equalled, if not ſurpaſſed, in the 
extent of their naval eſtabliſhments. - Every one, 


therefore, began to erect a tribunal, in order to 


decide all controverted points, according to laws 
peculiar. to itſelf; but ſtill referring. in matters of 
higher moment, to the former rule of action, the 


1 
Amalfitan/eode. From ſuch a variety of laws, as 


muſt neceſſarily be the conſequence of each of the 


Halian ſtates becoming its own legiſlator, ſo much 


diſorder and confuſion. aroſe, that general conveni- 


ence at laſt compelled them to do that, which 


Jealouſy of each others power and growing com- 
merce would for. ever have prevented them from 
effecting; and at a general aſſembly it was agreed 


to digeſt the laws of all the ſeparate communities 


into one body. Every regulation therefore, which 
was thought to be founded in juſtice either in the 


laws of Marſeilles, Piſa, Genoa, Venice, or Barcelona, 
was collected into one maſs, and publiſhed in the 
14th century, under the title of Conſolato del Mare. 
A French writer Sur la Saiſie des 'Batimens noutret, 
1188 of this production in a very unfavourable way; 

and 


— 


del Mare, nor the Amaljtan code, upon which _Y 
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and calls it a ras in- formed caddy of maritime and 


poſitive regulations, of ordinances of the middle 


ages, and of private decisions. Indeed when we £1 
_ conſider that this was a compilation from che various 


regulations of ſo many different ſtates, it could not 
excite much ſurpriſe, if it really merited the rn Ou 


of this author. But upon examination, it is a 


work of- conſiderable merit; the deciſions it con- 
tains are founded on the laws of nations; it has Vinnius in 


been received and allowed to have the force of law K eckium, 


in every part of Italy; and it is the ſource from 

whence the people of that country, as well as thoſe 45 
of Spain and France, have been ſaid to derive ma 
of their beſt marine regulations. Unfortunately = 
too, Emerigon has diſcovered, that becauſe” one of bare e 


the chapters in the Conſolato del Mare overturns Preface, p. 8 1 8 


ſome favourite fyſtem of this learned author, he is ö 
out of humour with the whole compoſition. - One OB 
thing, however, is clear, that neither the Conſolato 


\ as contains any thing upon inſurance law, 


aw 


ſo that we have here another confirmation of the 
idea, that this contract was not a x Produdion _ 
—__ ancient times. 09 1 


The ſpirit of commerce was not, however, con ; 
fined to the South parts of Europe; it now. began 
to extend itſelf among the inhabitants of the Weſ⸗ 


tern coaſts. But whatever maritime regulations 


they e have eſtabliſhed among Cd: my 
(a) In hat I 15 ſaid 1 a: the Amalfitan code, I wo Found | 
myſelf extremely indebted to Mr. Schomberg's very ingenious 


obſervations upon that ſubject, f in his treatiſe on the maritime | 
laws of Rhodes, © EE 


4 Is * 
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were found not to be ſufficiently dende for the 

commercial intercourſe which began to take place 
in thoſe countries in the courſe of the 12th century; 
Accordingly, about the year 11 94, Richard the 

Firſt, king of England, on his return from his wild 
expedition to tlie Hoty Land, having ſtaid to repoſe 

himſelf for ſore time at the iſle of Oleron, in the 

Bay of Biſcay, an iſland which he inherited in right | 
of his mother, whoſe portion it was in marriage 

| with his father Henry the Second, gave orders for 
Schomberg's the compilation of a maritime code. Some authors 
- . ſuppoſe that the hardſhips and dangers, to which, in 
1 the courſe of his expedition; he ſaw adventurers by 
ſea were expoſed, induced him to promulgate a law, 
| by which their condition might be rendered more 
Sir Philip comfortable. Others imagine, and probably their 
Gbr. ſuppoſition is better founded, that the great inter- 
the Dom. of coutſe between his Engliſb and French ſubjects, and 

_ the Se; e. 4 their allies; required a certain general fyſtem of ſex 

w, forthe moreſpeedy and impartial determination 

all diſputes which might occaſionally ariſe. The 

laws of Oleron, therefore; which are in ſubſtance 

but an abſtract of the old Nhdian laws, with ſome 

. additions and alterations, accommodated to the 
practice of that age, and the cuſtoms of the Welt- 

ern nations, were propoſed as a common ſtandard 

and meaſure for the more equal diſtribution of juſs 

tice amongſt the people of different governments: 

Theſe excellent regulations were fo much efteemed; 

that they have been the mode} on which alt mo- 

dern ſea laws have been founded; and two diſ- 

tinguiſhed nations have contended for the honour 

of their production. France, jealous of the luſtre 

which the 3 juſtly derive — ne e 
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INTRODUCTION. 


of this code, with much anxiety claims this honour 


to herſelf; and very diſtinguiſhed authors have 


ſtood forth the champions of her claim. The ſub- 


ſtance of their argument is, that Eleanor, wife of 
Henry ad king of England, and Ducheſs of Guyenne, 


returning from the Holy Land, and having ſeen the 


beneficial effects of the Conſolato del Mare, ordered 
the firſt draught of the judgments or laws of Olerun 
to be made: that her fon Richard the Firſt, return- 


ing from the ſame expedition, enlarged and improved 
what his mother had begun: that they were cer- 
tainly intended for the uſe of the French merely, 
becauſe they were written in the old Gaſcon French, 


without any mixture of the Norman or Engliſh lan- 


guages : that they conſtantly refer for examples of 
voyages to Bourdeaux, St. Malo, and other fea. 


ports in France; never to the Thames, or to any 
port of England or Ireland: and that they were 
made by a Ducheſs and Duke of 'Guyenne, for 


Guyenne, and not for their kingdom of England. 
Valin. 


One of theſe learned writers adds a reaſon, which 
he thinks very concluſive, to prove that theſe laws 
were of French extraction; namely, that, from 
their firſt appearance, their deciſions have been 
treated with extretpe __ in the courts of Frances 


Cleirac Cou- 
tumes de la 
Mer, p. 2+ 
Valin. Eme - 
rigon. 


In theſe days, it is very ina vice 5 


France or England is entitled to the honour they 


reſpectively claim, and J ſhall not tire the reader 
with any argument * . point. * | 


(a) For the arguments in a of the be c, the. 


reader may conſult Selden*s Mare Clauſum, lib. 2. cap. 24. Nr, 


Juſt. Blatkflone's ns vol. 4 i. babe 418. Gel 7 8 


n page 88. 


A gh 


Preface, 


p- 11. 


Cleirac Us et 
Coutumes de 
la Mer. 
Emerigon, 


* H 
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Anderſen in his hiſtory of commerce has expreſsly 
ſtated, but he does not adduce any authority in ſup- 


port of his opinion, that the laws of Oleron treat 
of inſurances. I have read them repeatedly with 
"the direct view of diſcovering whether inſurances 
were of ſo ancient a date: but I have not found a 
ſingle word which could induce me to ſubſcribe to 


ſuch an aſſertion. In confirmation of my opinion, 


Ener. gon, ſpeaking of theſe laws, has obſerved, 


« Il n'y e/t pas dit le mot du contrat d' Aſſurance, "os 
„ apparemment nb etoit pas encore alors en uſage.” 


But while we pay due reſpect and veneration to 
thoſe maritime regulations, which diſtinguiſhed the 
Southern and Weſtern parts of Europe, it would 


be improper. ſilently to paſs over the laws, which 


were ordained by an induſtrious and reſpectable 
body of people, who inhabited the city of Wiſbuy, 
famous for its commerce, and renowned on the 


ſhores of the Baltic. The merchants of this city 
carried on ſo extenſive a trade, and gave them- 


ſelves up ſo entirely to- commerce, that they muſt 
doubtleſs haveyfound a great inconvenience in hav- 
ing no maritime code, to which they could refer'to 
decide their diſputes, : To ſuch a cauſe we are pro- 
bably indebted for thoſe laws and marine ordi- 
nances, which bear the name of Vi Muy, which were 
received by the Swedes, at the time they were 
compoſed, as a juſt and equitable rule of action, 


and which were long. reſpected (and for ought I. 


know, are to this day obſerved) by the Germans, 
Swedes, Danes, and by all the Northern nations; 


although the city in which they received their 


origin, has long dwindled into inſignificancy and 
contempt. : 


INTRODUCTION; 


contempt. At what time theſe laws were complied 
is a matter of diſpute ; and different writers; have 


adopted different periods, in order to auſwer their 


own particular ends, or to advance he honour of 


that age which it happened to be their buſineſs to 
extol. The writers of the North pretend that 


IViſbuy was a great commercial city, in the 9th 
century; from whence they argue, that their laws 


muſt be of very high antiquity ; that they were the 


model, from which thoſe of Oleron were copied, and 
that they were received and acknowledged by all 
nations in Europe, even to the Straits of Gibraltar. 
On the other hand it is anſwered, and with much 
ſtrength of reaſoning, that the Northern code is a 
tranſcript from that of Oleron, although it contains 


ſeveral additions: for it has been ſhewn, that the 


laws of Oleron were promulgated by Richard the 
Firſt about the cloſe of the twelfth century, at which 
time, as appears by the report of a Swediſh hiſtorian, 
the city of Wiſbuy was not built, nor for near a 
century afterwards; that the inhabitants were merely 


ſtrangers collected together from different parts, who, 


Olaus Mag- 
nus, lib. 10. 
cap. 16. 


ſo far from having any power or influence over their 


neighbours, were not abſolute maſters of their own 


city. Beſides, if their laws had been prior to thoſe 


of Oleron, we ſhould have found in the latter ſome 
regulations reſpecting inſurances ; becauſe a copyiſt 
never would have omitted ſo material a branch of 
commercial legiſlation, the laws of Wi uv having 
expreſsly mentioned inſurances, and provided, that 
if the merchant obliged the maſter to inſure the 
ſhip, the merchant ſhall be obliged to man the 
maſter's life againſt the hazards of Fe fea. : 


. Afterwards 


Art, 66. 
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Robertſon? 's © Afterwards, towards the cloſe of the fifteenth 
View, vol. i. century, we find from hiſtory, that many conſide- 


0 = DN rable regulations were made at Barcelona in Spain, 
Emerigon, fe marine inſurances. e | 
pref. p. 12. 1 


But if the 19 of Wi [buy were not prior to 
ſe of Oleron, yet it is much to their honour, 
and ſhews in what eſtimation they were held in the 
greateſt part of Europe, that after having for a long 
courſe of time enjoyed the higheſt authority in. all 
the Northern tribunals for maritime affairs, they 
I: | were thought worthy of being adopted as the baſis 
schomb. Ob- of the ordinances of the Hanſeatick league. Of 
lerv. 106. this ancient and famous confederacy it will be ſuffi- 
cient in this place to obſerve; that it began about 
Robertſon's the thirteenth century, and originated with the 
il ef of So · cities of Lyubeck and Hamburgh, which were obliged 
to enter into a league of mutual defence, in order 
to protect themſelves againſt the nations round the 
Baltict, who were extremely barbarous, and infeſted 
that ſea with their piracies. Theſe two cities de- 
rived ſuch advantages from their union, that other 
towns acceded to the confederacy, and in a ſhort 
time, eighty of the moſt conſiderable cities, ſcattered 
through thoſe countries, which ſtretch from the 
bottom of the Baltick to Cologne upon the Rhine, 
joined in the famous Hanſeatick League; which be- 
came ſo formidable, that its alliance was courted, 
and its enmity dreaded by the moſt powerful mo- 
narchs. This aſſociation, it is ſaid, formed the 
firſt ſyſtematick plan of commerce known in Eu- 
rope but notwithſtanding this, they did not for a 
long time publiſh any maritime code, but were-en- 
tirely gaverned by thoſe of Oleron and Wiſbuy. At 
7 - a ge- 


. 
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a general meeting, however, held at Lubeck in the 


XXV 


& +4 - 


Kuricke 


mm. 


year 1614, it was agreed to extract from thoſe com- LR Ob. 
pilations whatever ſhould be thought moſt uſeful, ſerv. 


and that it ſhould in future be the rule of deciſion 
in every conteſted point. It was prior to this time, 
about the fourteenth century, that the members of 
this league were in their greateſt ſplendour; their 
commerce was at its height ; they ſupplied the reſt 
of Europe with naval ſtores, and they pitched upon 
different towns, the moſt eminent of which was 
Bruges in Flanders, where they eſtabliſhed ſtaples, 
in which their commerce was regularly carried on. 
The ſovereigns of Europe looked up to the Han- 
ſeatick League with eſteem and admiration, and the 
kings of France and England granted them conſide- 
rable privileges. But when this union had rendered 
them rich and powerful, they grew arrogant and 
over-bearing, which induced the princes, whom 
they had offended, to take a cloſer and more ac- 


curate view of the danger which might ariſe from 


ſuch a cgfifederacy, and of the advantages which 
might adcrue to themſelves from the poſſeſſion of 
their trade. Theſe cauſes at laſt concurred to effect 
the decay of this alliance, which however is not 
wholly diſſolved at this day; as the cities of Lubeck, 
Hamburgh, and Bremen, maintain ſufficient marks 
of that ſplendour and dignity with which this con- 
fekleracy was anciently diſtinguiſhed, _ 


Having thus taken a bled but comprehenſive 


view of the molt confiderable-maritime ſtates both f 


of ancient and modern times, I forbear to g⁰ more 
at length into the hiſtory of ſeveral governments, 
which have publiſhed naval regulations for the di- 
: D 2 2 rection 


Robertſon's 
View, &. 
Ander. Hiſt. 
a Comms 


Hume's Hiſt. 
of England, 
vol. iv, P · 348, 
349. 
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rection of their own ſubje&s ; becauſe they are only 
binding within their own particular diftrias : they 
are very fimilar to thoſe about which ſo much has 
been already faid ; they are all collected by Magens 


in the ſecond volume of his Eſſay on inſurances, 


and are occaſionally referred to in the courſe of the 
enſuing work. Beſides, I haſten to give an account 


- of the vaſt improvements, which have been made 
in this country within theſe laſt thirty years, with 


reſpect to inſurances, and which are the main object 
of this enquiry. It would, however, be improper 
in a work of this nature, entirely to paſs over the 
French nation, the maritime ſtrength of which has 
of late years conſiderably encreaſed; and whoſe 
writers upon commercial affairs would relleQt ho- 


nour upon any country. 


(æ) Few people underſtand the theory of commerce 
better than our neighbours on the Continent ; and 
yet they have not in practice come up to what 
might have been expected. It is true that France 
from her ſituation, from the bent of her people 
to certain manufactures, from the happineſs of her 
ſoil, and her natural advantages, muſt be always 
poſſeſſed of a great internal and external trade, 


which muſt add greatly to her wealth, and render 


her the moſt reſpectable power on the Contincit of 
Europe. But the French do not naturally poſſeſs 
that undaunted perſeverance, which is neceſſary 
for commerce and colonization. It is beſides a 
great diſadvantage to the commerce of France, that 


(a ) At is hardly necellary to mention, that thefe obſervations 


| were originally written long before any change had taken Place, 


or been attempted, in the government of France. 
EE as 


* 
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as its government is military, the profeſſion of a 


merchant is not ſo honourable as in England, ſo that 
the French nobility think that it would be beneath 
them. to attend to the drudgery of trade, and that 
it would degrade their anceſtry to allow any of their 
ſons to follow the . buſineſs of a merchant. . The 


conſequence of this is, that the church, the law, 


and the army, are ſtocked with the members of 
noble families; and the counting houſe is by them 


entirely deſerted. At one period, indeed, there 


was an appearance that France would make as il- 
luſtrious a figure amidſt the powers of Europe in 
trade, as ſhe then did as a warlike nation. The 
period, to which I allude, was under the admi- 
niſtration of the famous Colbert, who, next to Henry 


Vie de Col. 


the Great, may juſtly be ſtiled the father of the bert. 


French commerce and manufactures. This illuſtri- 
ous man, who was of Scotch extraction, deſcended 
of a family no way conſiderablt by its ſplendour or 
antiquity, raiſed himſelf by his activity, diligence, 
and knowledge of commerce, to the firſt offices 
under the government of Fance. Being appointed 
to the ſuperintendance of the finances, he propoſed 


ſuch regulations as brought about the purpoſe 0 
he intended, the orderly and frugal management 


of them; and eſtabliſhed the trade of France with 
the Eaſt and Weſt Indies, from which the has reaped 


f conſiderable benefits. He alſo patronized and en- 


couraged the liberal arts and ſciences, reformed the 


courts of juſtice, and introduced many important 


regulations, which regarded the order of ſociety. 
But 1n 1669, when appointed ſecretary of ſtate, and 


entruſted with the management of affairs relating 


to the ſea, he had a full opportunity of exerting 
D 3 | thoſe 
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' thoſe talents, which he fo eminently poſſeſſed, and 
for the exertions of which his name has been tranſ- 


mitted with ſo much honour to poſterity. In order 
to gain a proper inſight into the true effects of 
commerce upon the various nations of the world, 
and the advantages of ſome particular branches of 
trade, he procured and employed learned and dili- 
gent men to enquire into the commercial hiſtories 
of cities long ſince deſtroyed, and the nature of the 
climate, ſoil, and productions of the countries then 


riſing into notice. It was to this ſpirit of enquiry 


in this famous ſtateſman, that the world is indebted, 


as appears from the dedication, for that very maſ- 
terly performance upon the commerce and naviga- 


tion of the ancients, written by Huet biſhop of 


Avranches and Soifſ9ns; who is juſtly entitled to a 
high rank among men of letters. Colbert having 
thus made uſe of the labours of others in order to 


gain uſeful information, undertook to reſtore the 
navy and commerce of France; and he completed 
all his ſervices by the publication of that excellent 


body of Sea laws, known by the name of the Or- 


dinances of Lewis the 14th, which comprehend 
every thing relating to naval or commercial juriſ- 
prudence ; and of which the doctrine of inſurances 


forms a conſiderable part. To its merits all Europe 


has borne teſtimony ; and the name of Colbert muſt 
ever be mentioned with reſpe&, when the ordi- 


. nances of Lewis the 14th are the ſubjeQ of con- 
verſation. (a) | 


Theſe 


(a) It was 1 the adminiſtration of Callert, that the F. eb 
laid the foundation of Quebec on the banks of the river St. Law- 
renee 3 and he performed a work, which, ſays a French hiſtori- 


rian, 
* 


— 
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Theſe ordinances have had the good fortune to 


meet with a laborious commentator in Valin, who, 
being thoroughly ſenſible of the advantages which 
his country muſt neceſſarily derive from ſuch an ex- 
cellent code, has, with a degree of labour and in- 
duſtry which excite our admiration, and which are 
highly deſerving of imitation, placed it in the 
moſt favourable point of view, has cleared up every 


obſcurity, by tracing theſe laws to their ancient 
ſources, and by a full inveſtigation of old ordi 


| nances, and the deciſions of former tribunals, has 


added much to the maſs of learning upon ſubjects 


of this nature. But of all the ſources, from which 


— French legiſlators could derive: the moſt 
<flential 


publiſhed by Cleirac, who pays a due compliment 
to its merits, in his work upon the Uſages and 
Cuſtoms of the Sea: and although in its ſtyle and 


manner it certainly favours of the ruſt of antiquity ;- 
yet it contains the true principles of naval juriſ- 


prudence. If the ſtyle be antiquated, and the text 
be corrupted in ſome places, yet the treatiſe is ſtill 
valuable by the wiſdom, which ſhines through the 


whole, and the number of deciſions, which it- con- | 


tains. 


al /information, the famous treatiſe called 
4 Le Guiden” was the chief. This tract was re- 


. Upon this occaſion let me not forget to take 


Proper notice oy two very modern and r e 


rian, even in the eyes of Richelieu, n to fan 3 
power; and that it was to effect a junction between the Atlantic 
and the Mediterranean by means of a canal, the execution of 
which attracted the admiration of ION and added: much to 
| the 3 of French commerce. | ES 
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N RODVUOGT LON. 


Frenth' writers, M. Pothier and M. Emerigon. The 
former of theſe has written admirable diſſertations 
upon every ſpecies of expreſs and implied contracts, 
and amongſt the reſt upon that of inſurance; he 
has conſidered his various ſubjects with ſo much 
elearneſs, and perſpicuity, and has produced ſo 
many appoſite examples in ſupport of the poſitions 
he advances, that they greatly contribute. to the 
advancement of the knowledge of this branch of 
juriſprudence. His ſtyle is at the ſame time manly, 
neat, and claſſical ; and yell 88 to didactic dif. 


| courſes, 


MI. W has, in bis work, confined himſelf 
to the conſideration of marine inſurances, and to 
the contract of botiomry only. This being the 
caſe, he has gone into thoſe ſubjects much more 
at length than any former French writer; and has, 
with infinite labour, unwearied ſtudy and reflection, 
collected the deciſions and authorities, applicable to 
the purpoſe of his work. This learned foreigner, 
I underſtand, holds a diſtinguiſhed rank among 
the advocates of his own country: and his treatiſe 
upon inſurances will wa no means diminiſh his 


| fame. | | 


We have ſeen, that the nayal reputation of the 
Engliſh was arrived at a great height in the twelfth 
century, for the laws of Oleron, of the merits of 
which much has been ſaid, were at that time com- 
piled by an Engliſh monarch, and received here as 
the regulator of naval affairs. The progreſs of 
commerce, however, in this country, was not an- 


8 to ſo auſpicious a beginning for in the 
reign 
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reign of Edward the Third, upwards of a rf Homo _— 8 | 


afterwards, commerce and induſtry were at a very edit. vol. ii. 
low ebb, That monarch, ſtruck with the flouriſhing P- 494- 
ſtate of the Northern provinces, which have been 
already deſcribed, and perceiving the true cauſe o 
their proſperity, endeavoured to excite a ſpirit of in. 
duſtry among his ſubjects, who ſeemed to be blind to 
the advantages of the ſituation, and ignorant of 
thoſe ſources, from which they might derive wealth Robertſons 
and opulence, So far were they lulled by igno- View of So- 
rance and indolence, that they did not even at- &. 
tempt thoſe manufactures, the materials of which 
they themſelves ſupplied to foreigners, Notwith⸗ 
ſtanding the endeayours of Edward, and the many 
wiſe eſtabliſhments propoſed and encouraged by 
him, it was not till the reign of Elizabeth, that the 
Engliſh began to diſcover their true intereſts, and 
the arts by which they were to obtain that pre- 
eminence and rank, which they now hold among 
commercial nations. This {low progreſs of com- 
merce in this country may be accounted for on va- 
rious grounds. During the Saxen heptarchy, Eng- 
land was ſplit into many kingdoms, perpetually 
at variance with each other; it was expoſed to the 
fierce incurſions of the Northern pirates; it was | 
ſunk in barbarity and ignorance ; and conſequently- 3 
was in na condition to cultivate commerce, or to 
pprſue any ſyſtem of wiſe or uſeful policy, To 
this ſucceeded the Norman conqueſt, and all the 
conſequences of a feudal government, military in 
its natute, hoſtile to commerce, and the arts and 
_ refinements of a liberal and civilized people. Scarce 
had the nation recovered from the ſhock occaſioned 
by this reyolution, when it was engaged in ſup- 5 


porting 


M INTRODUCTION 5 
porting its monarch's pretenſions to the French 
crown, and it long continued to waſte its vigour 
and wealth in wild endeavours to conquer that 
country. To this we may add the deſtructive civil 
wars between the houſes of Tor and Lancaſter, 
> which long deluged the kingdom with blood; and 
KEDS to which a period was at laſt happily put by the 
union of their ſeveral titles to the crown, in the 
perſon of Henry the Eighth. The reformation then 
took place under that monarch, and it was not «till 
the reign of Elizabeth, that the feuds and diſſen- 
ſions which ſuch an important event was likely to 
occaſion, began to ſubſide. During her long reign, 
and her wiſe and prudent adminiſtration of govern- 
ment, commerce began to rear its head, and found 
| ſhelter and protection from the managers of public 
affairs. From this ſhort ſketch, it is not much to 
be wondered at, that England was one of the laſt 
nations of Europe, which availed herſelf of her great 
commercial advantages: but ſhe has fince made 
ample amends for her long continued indolence and 
inactivity, by the amazing extent of her commerce, 
and the wiſe laws and regulations to be found i in 
825 ſyſtem of maritime Juriſprudence. 


* 
* 


While commerts continued in this weak and 
languid ſtate, it cannot be ſuppoſed that inſurances, 
which ſpring from commerce, were at all encou- 

raged or underſtood. It is true, the Lombards came 

1 Anderſon's into England in the 13th century, and it is univer- 

Hiſt, of Com. ſally agreed, that whatever may have been the ori- 
gin of inſurances, they were introduced into Eng- 

land by that active and induſtrious people. This 

Vide the Ap- idea is countenanced and confirmed by the clauſe to 

pendix, No. 1. 4 | | ; this 
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this day inſerted in all policies of inſurance * that 
« this writing or policy of aſſurance ſhall be of as 
« much force and effect as any writing heretofore 
ce made in Lombard Street, &c.“ the place where 
theſe ITaliant are known to have taken up their re- ot 
ſidence, and carried on their trade. The pream- 
bie to the ſtatute of Queen Eliaabeth, which will 
be preſently mentioned, ſpeaks of inſurances, as 
having exiſted time out of mind in this kingdom. 
Be this as it may, it is certain that prior to the 
reign of that princeſs very few inſurances had been 
effected: or, if effected, no queſtion had ever ariſen 
upon them in any of the ſuperior courts. So little 
were the judges acquainted with the nature of the 
contract, that ſo late as the 30 and 31ſt of Eliza- 
beth*s reign, it became a queſtion where an action 
upon a policy of inſurance ſhould be tried, the po- 
licy having been effected in London, and the ſhip de- 
tained in the river Soane in France. The policy 
was on a ſhip from Melcombe Regis, in the county 
of Dorſet, to Abbeville in France. The plaintiff de- 6 Coke Rep. 
clared, that the ſhip, in failing towards Abbeville, to 47 b. 0 
wit, in the river of Soane, was arreſted by the king 
of France. The parties came to iſſue upon the 
queſtion, whether the ſhip was ſo arreſted or not: 1 
and it was tried before Lord Chief Juſtice Hay, | | 
in the city of London; and a verdict was found for 5 : 
the plaintiff. In arreſt of judgment it was moved, 
that this iſſue ariſing merely from a place out of the 
realm, could not be tried in London. But it was re- 
ſolved by the court, that this iſſue ſhould be tried 
where the action was in this caſe brought; for the 
promiſe, which is the ground and foundation of the 
action, was made in * and the arreſt now in 
b "9 
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INTRODUCTION 


ive, i is not the ground of the action which is 


founded on the a/ump/it, and the arreſt is the breach 


of the afſump/t. 


This i is the ancient _ 1 have been able to 
find upon the ſubject of inſurances; and I thought 
proper to inſert it here, as the beſt proof, that, prior 
to the reign of Elizabeth, this contract could have 


been very little, if at all known. We have ſeen, 


however, that under Elizabeth, the genius of Eng- 
land began to diſplay itſelf: about which time allo, 
the legiſlature began to think the regulation of 
matters of aſſurance an object well worthy their 
moſt ſerious attention; and it cannot but afford us 
much pleaſure to find, that even in that early age, 
the true principles, upon which this ſpecies of con- 
tract is fopnded, and upon which it ought to be 

protected and encouraged in a commercial nation, 
were clearly and fully underſtood, In the pream- 
ble to an act of parliament, paſſed in the 43d year 


of the reign of Queen Elizabeth, © concerning mat- 


&« ters of afſurance uſed among ft merchants,” the 
ſenſe of the legiſlature upon 'the ſubject is ex- 
preſſed with clearneſs and perſpicuity. After re- 


citing, that it has ever been the policy of this nation 


to encourage trade, and that policies of aſſurance 
have exiſted time out of mind, it goes on to ſtate 
the advantages to be derived from their encourage- 
ment in a commercial nation. By means of 
« which policies of aſſurance, it cometh to paſs 
“ upon the loſs or periſhing of any ſhip, there 
* followeth not the undoing of any man, but the 
e loſs lighteth rather eaſily upon many, than heavy 
6 PO few, and rather upon them that adventure 

„% not, 
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- « not, than upon thoſe who do adventure, where- 


< by all merchants, eſpecially thoſe of the younger 


« ſort, are allured to venture more willingly, and 


more freely.” | ee 
The purpoſe of that ſtatute was, to ere& 2 par- 


ticular court for the trial of cauſes, relative to 


policies of inſurance, in a ſummary way; and to 


that end the ſtatute ordained, that a commiſſion 
ſhould iſſue yearly, directed to the Judge of the 
Admiraliy, the Recorder of London, two doors 
of the civil law, two common lawyers, and eight 
merchants, empowering any five of them to hear 
and determine all ſuch cauſes, ariſing in Londen 
and it alſo gave an appeal from their decifion, by 
way of bill, to the court of Chancery. But this 


ſtatute not entirely anſwering the intention of the 


legiſlature, ſome further regulations were made by 
a ſubſequent ſtatute : ſuch as the reduction of the 
number neceffary to conſtitute a quorum. I for- 
bear entering at length into this matter, the court 
erected by theſe ſtatutes being now entirely difuſed. 
The reafons of this may be collected from ſome few 


decifions in our reporters: but one appears on the 


face of the ſtatute itſelf ; namely, that its juriſ- 
diction was not fullclently extenſive, being con- 


Encd to ſuch VO = as arofe in London. 


= 


Dy au pared in" Spe we find, that a pro- 
hibition ĩſſued to the courtof Policies of Infurance, 


Bendir v. 
Oyle, Style, 
166. 


to prevent it from proceeding in a caſe of infurance | 
upon a life, the Court of King's Bench being of 


opinion, that the ſtatute only meant to give the 
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Dalbie v. 
Proudfoot, 
1 Shower . 


396. 


Came v. 


Moy, 2 Si- 
derxfin, 121. 


a former. 


afterwards taken of it, although the learned re- 


had obtained the original rule. 


ſtruck a more ſevere blow at the exiſtence of this 


for the ſame cauſe in the court erected by the 


for many years; but infurance cauſes are now 


'by that mode of trial moſt agreeable to the nature 


INTRODUCTION. 


court below cognizance of fuch contracts ouly as 
related to merchandize. 


— 


| In her caſe it ſeemed to be the opinion of the 


Court of King's Bench, that the juriſdiction of 
this newly erected court did not extend to ſuits 
brought by the aſſurer againſt the aſſured ; but only 


to ſuch as were proſecuted by the latter againſt the 
It is true, in Sir Bariholomew Shower's 
note of the caſe, no deciſion appears to have been 
made; but a rule to ſhew cauſe why a prohibition 
ſhould not ifſue was obtained; and no notice is 


porter was himſelf the counſel in the cauſe, who 


But a caſe reported in Siderfin, ſeems to have 


court than any of thoſe caſes I have mentioned ; 
for it was there held, that it was no bar to an 
action upon a Policy of Inſurance at the common 
law to ſay, that the plaintiff had ſued the defendant 


ſtatute of Elizabeth, a ok his June was there 
diſmiſſed. 


Theſe cauſes co-operating, RD 
with ſome inſtances of partiality in the judges, this 
court fell into diſuſe, no commiſſion having iſſued 


decided, like all other queſtions of property, -and 


of our conſtitution, by a trial i in a court of com- 


mon law. 


| 4 It 


INTRODUCTION. 
It has been mnch the faſhion of late years to 


inſiſt upon the advantages which the trading 


part of the nation would derive from the eſtabliſh- 


ment of ſome equitable and amicable judicatory 


for the trial of all diſputed points in matters of in- 


ſurance. This is only another proof of the weak= 


neſs and fallibility of the human mind, which is 
never ſatisfied with the enjoyments within its reach, 


however excellent they may be; but pants after 


thoſe of foreign growth. Thus, a people, who 
are poſſeſſed of a ſpecies of trial, the beſt calcu- 
lated for the diſcovery of truth, and the advance- 
ment of juſtice, and which has excited the ad- 
miration of the world, are deſirous of parting with 
ſuch an advantage for a mode of trial, which is 
very unſatis factory. | 


The court erected by the ſtatute of Elizabeth, 
and which has now fallen into diſuſe, is perhaps one 
of the ſtrongeſt arguments, that can be adduced 
to prove, that ſuch a judicature is not congenial to 
the ſpirit and diſpoſition of Britons, nor well 
adapted for the purpoſes of its inſtitution. It is 
univerſally agreed by all writers upon juriſpru- 


dence, that nothing tends ſo much to the elucida- 


tion of truth, and the detection of fraud; as the 
open viva voce examination of ' witneſſes, in the 


preſence of all mankind ; before judges, who, 


from their knowledge of books and men, acquired 
by long ſtudy and experience, are well qualified 
to diſcriminate and decide between right and 
wrong; and before twelve upright citizens, who 
have an opportunity of obſerving the appearance, 
countenance, inclination, and deportment - of 
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thoſe who are thus examined upon oath. Beſides 
the ſubjects of thoſe ſtates, which have eſtabliſhed 
theſe equitable tribunals, ſenſible of the ſuperior 
advantages of the Engliſh inſtitution, feeling that, 
in great mercantile queſtions, the greateſt atten- 
tion is paid to the eternal and immutable prin- 
cples of reaſon, and that all men, whether natives 
or foreigners, here meet with an equal meaſure in 
the adminiſtration of juſtice, fly to this country 
to make their contracts of infurance, that, in caſe 
of a diſpute, they may have the benefit of its laws. 
Did it fall within the compaſs of this enquiry, I 
could relate many caſes, of the truth of which 1 
have not the ſmalleſt reaſon to doubt, which would 
ferve to ſhew the idea entertained by foreigners of 
our mercantile juriſprudence, and the high repute 
and eſtimation in which our judges are Juſtly held 
by the ork yang atio. 


— 


But Ane . court of Policies of Aſſurance 
has been long diſuſed; though it is near a century 
ſince queſtions of this nature became chiefly the 
ſubject of common law juriſdiction; yet, I am ſure + 
I rather go beyond bounds, if I afſert that in all our 
reporters from the reign of Queen Elizabeth, to the 
year 1756, when Lord Maensfeld became Chief 


Juſtice of the King's Bench, there are 60 caſes 


upon matters of inſurance. , Even thoſe caſes, which 
are reported, are ſuch lobte notes, moſtly of trials 
at N Prius, containing a ſhort opinion of a ſingle 


judge, and very often no opinion at all, but merely 


a general verdict, that little information can be 


collected upon the ſubject. From hence it muſt 
EFF 


poſitive 


INTRODUCTION: 
poſitive regulations upon inſurances, the prin: 
ciples, on which they were founded, could never 
have been widely diffuſed, nor —_ de 


known. 


* OY . 


This was owing to ſome defects, which were diſ. 
_ coverable in the proceedings in our courts, and in 
the delays and expences which ſuitors experienced; 


ſo that they rather choſe to ſubmit to their firſt loſs, 


than be haraſſed by the delays of the law, or be at 
the expence of trying a queſtion, of which the de- 


ciſion might perhaps be of leſs moment to the indi- 


vidual han to the public. Theſe defects were ſo. 
glaring, that it was one of the firſt acts of Lord 


Mansfeeld's adminiſtration to apply a remedy ; and 


his labours have been happily attended with' ſuch ' 


ſucceſs, that they have been of eſſential ſervice to 


the nation in general, confidered in a commercial 
light, and have excited the TOO? and ws crea ; 


tion of a ach 


Befote the time of this venerable judge, u the legal 5 


proceedings, even on contracts of inſurance, were 


ſubject to great vexations and oppreſſions. If the 
underwriters refuſed payment, it was uſual for the 


inſured to bring a ſeparate action againſt each of the 


underwriters on the policy, and to proceed to trial 
on all. The multiplicity of trials was oppreſſive 
both to the inſurers and inſured; and the eee 
if they had any real point to try, were put to an 
enormous expence, beforę they could obtain any 
deciſion of the queſtion which they wiſhed to agi- 


tate. Some underwaiters who thought they had * 


E - 3 a ſound | 


p 


— 
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a ſound defence, and who, were deſirous of avoid. 
wy ing unneceſſary coſts or delay to themſelves or the 
inſured, applied to the court of King's Bench to 
ſtay the proceedings in all the actions but one, un- 
dertaking to pay the amount of their ſubſcriptions 
with coſts,- if the plaintiff ſhould ſucceed in the 
cauſe which was tried; and offering to admit on 
their part every thing, which might bring the true 
. merits of the caſe before the court and jury. Rea- 
: ſonable as this offer was, the plaintiff, either from 
perverſeneſs of diſpoſition, or the illiberality and 
| cunning of his adviſcrs, refuſed his conſent to the 
2 Barnard. application. The court did not think themſelves 
* _ warranted to make ſuch a rule without his conſent ; 
but Mr. Juſtice Deniſon intimated that if the plain- 
tiff perſiſted, againſt his own intereſt, in his right to 
> try all the cauſes, the court had the power of 
granting imparlances in all but one, till there was 
an opportunity of trying that one action. Lord 
Mansfield then ſtated the great advantages reſulting 
to each party by conſenting to the application 
which was made; and added, that if the plaintiff 
0 conſented to I a rule, the defendant ſhould un- 
| dertake not to file any bill in equity for delay, nor 
| to bring a writ of error (a), and ſhould produce 
all books and papers, that were material to the 
point in iſſue. This rule was afterwards conſented 
. to by the plaintiff, and was found ſo beneficial to 
all Parties, that it is now grown, into general uſe; 
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(a) The beet of Common Pleas were unanimouſly of opis 
nion, after confideration, that a defendant who had-entered into 
the conſolidation rule, could not bring a writ of error at all, 
although there be manifeſt error upon the record. Camden v. 


Edie, 1 H. Blac, Rep. 21, 2 41557 
n 
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und is called The Conſolidation Rule. Thus _ 
the one hand, defendants may have queſtions of 
real importance tried at a ſmall expence; and 
plaintiffs are not delayed in their ſuits by 
thoſe arts, which have too frequently been reſorted 
to, in order to Sade the payment of a 100 en 


mand. 


In former times, the whole of the caſe was leſt 


generally to the jury, without any minute ſtatement 
from the bench of the principles of law, on which 
inſurances were eſtabliſhed ; and as the verdiQs. 
were general, it is almoſt impoſſible to determine 

from the reports we now ſee, upon what grounds | 
the caſe was decided, -Nay, even if a doubt aroſe 

in point of law, and a caſe was reſerved upon that 
doubt, it was afterwards argued in private at the 


chambers of the judge who tried the cauſe, and by | 


his ſingle deciſion the parties were bound. Thus, 
whatever his opinion might be, it never was pro- 
mulgated to the world; and could never be the 


rule of deciſion in any n caſe. 


Lord Mangfield introduced a different mode 267 
proceeding ; for in his ſtatement of the caſe to the 
jury, he enlarged upon the rules and principles of 
law, as applicable to that caſe; and left it to them 
to make the application of thoſe principles to the 
facts in evidence before them. So that if a general 
verdict were given, the grounds, on which the jury 
proceeded, might be more eaſily aſcertained. Be- 
tides, if any real difficulty occurred in point of law, 
his Lordſhip adviſed the counſel to eonſent to a 


your caſe, In a ſpecial caſe, the facts are either 
x 2 | ad- 
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admitted by the parties, or if they are diſputed, are 
proved; and then the judge takes the opinion of the 
jury upon thoſe facts, reſerving the queſtion of law 


to be agitated elſewhere. Theſe caſes are afterwards 


argued, not before the judge in private, but in open 


court before all the judges of the bench from which 
the record comes. Thus nice and important queſ- 


tions are now not haſtily and unadviſedly decided; 
but the parties have their caſe ſeriouſly confdared | 


and debated by the whole court; the deciſion be- 


comes notorious to the world; it is recorded for 


a precedent of law arihng from the facts found, 


and ſerves as a rule to ne _ Free of future 


* 


It had alſo been the 8 when caſes were re- 


ſerved, to leave it to the counſel on both ſides to 
draw them up at their leiſure. This introduced con- 


ſiderable delays; for every fact became again a ſub- 


5 ject of diſpute; and frequently from the hurry of 


buſineſs and other avocations of the counſel, the 
caſe was neglected for a conſiderable time, before 


it was worn for the inſpection of the court. 


Now, whenever, a caſe is reſerved, the . him- 


Fa dictates to the clerk of the court the facts 


which ought to be ſtated, and the queſtion upon 
which the opinion of the court is required: and in 
addition to this, Lord Mansfield, whoſe rules are 
now the ſubject of our enquiry, ordered, that all 
caſes ſo reſerved muſt be ſet down for argument 


within the firſt four days of the term following the 


trial; otherwiſe the judgment muſt be entered ac- 


cording to the Sn of: the 1 


. . 1 Dune 


ne 
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Ove additional pere in the: doth 
remains to be mentioned. Before Lord Mangſeld's 


time, it was almoſt a matter of courſe not to decide 


any caſe, without, hearing rwo arguments upon it: 
but in the very firſt cauſe, which is reported of his 
Lordſhip' s decifions, he expreſſed himſelf to this ef. 
fea; Where we have no doubt, we ought ndt to 


put the parties to the delay and expence of a far- 


* ther argument, nor leave other perſons uo may 
ce be intereſted in the determination of a point of 
% a general nature, unneceſſarily under the anxiety 
« of ſuſpence. When we add to theſe wiſe regula- 
tions the eonſideration that Lord Mansfield, during 


"is 


Raynard v. 
Chaſe, 


t Burrow . 


his long adminiſtration of juſtice, gave up a great EM 


part of his time, and employed his talents in the 


elucidation of thoſe points, which tend to fix the 
fyſtem of mercantile juriſprudence upon the ſureſt 
grounds, we need not wonder that that part of it, 
which relates to marine inſurances, has attained to 
its en ſtate of perfection. 


A complete ſyſtem of juriſprudence cannot be 
ſuddenly erected: but there is rather matter to ex- 
cite our wonder that ſo much has been done in this 

reſpect within the laſt 40 years, than ground to 
complain that little has been effected. It is the boaſt 


of this age, that in it the great foundations of marine 
juriſprudence have been laid, by clearly developing 


the principles on which policies of inſurance are 


founded, and by happily applying thoſe principles 


to particular caſes. It will be the buſineſs of the 
following work, which profeſſes to lay down a ſyſ- 
tem of the law as it now ſtands, to point out, 


amongſt other things, the improvements which 


. „„ 


liv 


INTRODUCTION, 


have been made by the legiſlature from time to time 
on the ſyſtem of inſurances, by many wiſe ſtatutes 
and falutary reſtrictions; and to prove, that the 


learned judges of the courts both of law and equity, 


by their liberal and equitable conſtruction of thoſe 


ſtatutes, and by adopting the true principles of 
commerce in their deciſion of the many intricate 
caſes, which have been brought before them, have 


added another pillar to that beautiful ſtructure of 
rational © juriſprudence, which has it nets Bc AC» 
quad the admiration of mand, 


* 


CHAPTER TA FIRST. 
OF THE POLICY. 


OLICY is the name given to the inſtrument, by Cc HA 2M 
which the contract of indemnity is effected between the 8 


inſurer and inſured; and it is not, like moſt contracts, ſigned 
by both parties, but only by the infurer, who on that ac- 
count, it is ſuppoſed, is denominated an underwriter. Not- 
withſtanding this, there are certain conditions, of which we 
ſliall hereafter have occaſion to ſpeak, to be performed as 
well by the perſon not ſubſcribing, as by the underwriter, 


otherwiſe the policy will be void. Of policies there ſeem to 2 Burr. 1117. # 


be two kinds, valued and open policies; and the only dif- 
ference between them is this, that in the former, goods or 
property inſured are valued at prime coſt at the time of 
ellecting the policy; in the latter, the value is not mentioned; 
that in the caſe of an open policy, the real value muſt be proved; 


in a valued policy it zs agreed, and is juſt as if the parties had 


admitted it at the trial. 


Although policies of aſſurance are not to be ranked with Skinn. 54. 


ſpecialty contraQs, not being under ſeal, yet they have always 


been held as ſacred agreements, and of the firſt credit : ſo | 


much ſo, that when once they are underwritten, they can- 
not be altered by either party; becauſe it would open a door 
to an infinite variety of frauds, and introduce uncertainty 
into a ſpecies of contract, of which certainty. and preciſion 
are the molf eſſential requiſites. 


In a caſe before Lord Chancellor Hardwrcke, this doctrine Henke 6 


was admitted in its full extent. The plaintiff had inſured a 5 


Th E R. yal 
xch Aſſut. 


ſhip at and from London to Oſtend, from thence to Re/terdam, NN Mae 
from thence to the Canaries, warranted an Offend ſhip, which 
(hip was afterwards taken. The bill was brought to have the 
policy rectified, for that the intention of the parties was miſ- 


laken therein, winch was, that the warranty was too general, 
E 4 1 and 


a 


ez. 317. 
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0 1 A p. and that the voyage ſhould have kom ſtated to take place 
— from QOſtend only, and not from London. The evidence in 


this caſe was the depoſition of Knox, the agent for the com- 
pany; who depoſed, that the plaintiff applied to him to in- 
ſure the ſhip, and that he believed the plaintiff told him, ſhe 
was, or had been an Engliſb ſhip, and might ſay ſomething 


concerning the manner or intent of making her an Oftend 
ſhip; but that his anſwer wa, that he would not enter into 
_ the manner, but that if the! plaintiff would warrant her to be 


an O/tend ſhip, he would inſure; and that on thoſe terms, 
and no other, the agreement was made. There was the 
evidence of another per ſon, who varied from Knox ; in ad- 
dition to which it was ſaid, there was the evidence ariſing 
from circumſtances, for that it was impoſſible for the plain- 


tiff to intend to inſure her as an O/end ſhip, ſhe being then 


in London, and could not be an Offend ſhip without going ta 
Oftend; for which proof wayread that it was neceſſary ſhe 
ſhould be regillered. 


Lotd Chancellor. The firft queſtion is, whether it ſuffi. 
ciently appears to the court, that this policy, which is a con- 
tract in writing, has been framed contrary to the intent and 
real agreement. It is certain, that to come at that, there 


- ought to be the ſtrongeſt proof poſſible, for the agreement iz 
twice reduced into writing in the ſame words, and muſt have 
the ſame conſtruction: and yet the plaintiff ſeeks, contrary 


to both theſe, to vary them, and that in a caſe, where his 
witneſſes vary from each other. The ſingle depoſition, upon 
which it depends, is very uncertain; and imports, that they 
relied on the plaintiff 5 warranty, leaving the tranſaction re- 
lating to the manner of making her an Oftend ſhip entirely 
to himſelf. His Lordſhip, therefore, as there was no evi- 
dence to vary the contract from the written words, ordered 


the bill to be diſmiſſed. 


At the ſame time it ns 7 be 8 that caſes frequently 
may, and do exiſt, in which a policy, upon proper evidence, 
may be altered, without any violation of the principles above 
laid down, ON which has been often done by, the courts both 

| of a and Terz ; tor let it be remembered once for 2 
| that 


ORB!'F H E PODLICY, 
that in 3 of inſurance, which is a contin: founded 


3 


e n AP. 


upon broad equitable principles, edurts of common law are 1 


bound by the ſame rules of deciſion as courts of equity. 
After ſigning, policies are likewiſe frequently altered by con- 


ſent of the parties, and ſuch eg are good, ee to 


the maxim, rage way errorem. | 


An . e of che former kind of alteration of a policy 
occurs in the chancellorſhip of Lord Hardwicke, to whoſe 
deciſion we laſt: referred. The inſurance was upon the ſhip 


ive hundred pounds, and the policy ſtated, that the adventure 


was to commence immediately from the departure of the ſhip 
from Fort Se. George to London. The bill was brought by 
the plaintiff, ſuggeſting that the owner had employed a Mr. 


Motteux v. the 
Gov. and Comp. 
of the London 
Aſſurance, 

i Atkyns 545. 


 Halhead to inſure the ſhip with the defendants, to commence _ 
from her arrival at Fort St. George; that a label, agreeable to 
thoſe inſtructions, with all the particulars of the agreement, 
had been entered in a book, and ſubſcribed by Hathead, and 


two of the directors of the company; that by a miſtake the 


policy was made out different from the label; that the ſhip 


being loſt in the Bay of Bengal, after her arrival at Fort Saint 


George, but befare her departure for England, the company . 


refuſe to pay ;. upon theſe ſuggeſtions, the plaintiff prayed that 


the miſtake might be rectified, and that the company might 


be ordered to pay ſive hundred pounds with intereſt. 


His Lordſhip was of opinion, that the label was a memo- 


randum of the agreement, in which the material parts of the 


policy were inſerted; that although the policy was ambigu- 


ous, the label made it clear; and as it was only a miſtake of 


the clerk, it ought to be reflified . to the label. 


In an attion upon a policy of inſurance, and non aſumpſe 
pleaded, the facts were, that $!ubbs, a broker, had inſtructions. 
to procure an inſurance on goods on board the #lary Galley, 
of Saint Chriftophers, Captain A. Hill, commander : that Stubbs, 


Mary, Captain Haſlewoed, commander, which was ſubſcribed.. 
by the defendant : that the Mary Galley was loſt, and then 
Stubbs applied to the inſurers to conſent to alter the policy, 
{9 which they agreed, It was urged, that on account of the 


; alteration, 


Bates v. Grab- 


ham, 


Salk. 444. 


in wril:ng the policy, by miſtake, made the inſurance on tbe 
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Cc * A P. alteration, the defendant ſhould have an increaſe of premium, 

— the ſhip Mary being ſtouter than the Mary Galley. But Hol, 
chief juſtice, ruled, that the action well lay e the policy, 
and that the miſtake ere be ſet _ | 


A 155 of * eee hon elected, named the pro- 


perty of the inſured: and if it be wrongfully withheld, either 


| by the broker employed by him to effect it, or by any other 
perſon to whoſe hands it may happen to come, he may main- 
\ tain an action of trover for it, as well as oa and n ſpecies 


of property. 


Harding v. Thus an action of trover was brought againſt the deſen- 


Carter and ano- 3 33 
thr, "Sittiogs at dants for two policies of inſurance. . The defendants were 


. Guildhall, brokers, who had written to the plaintiff, the maſter of a vel. 
Eafter Vacation, , 
1781. ſel, that they had got two policies effected; the one on ac- 


count of the plaintiff's cloaths and wages, the other on ac- 


count of the owners, and that the underwriter was Mr. 


Newnhanty A loſs having happened, the defendants produced 
a policy, underwritten by one F. F. only inſuring the ſhip, 
in which the plaintiff. had no intereſt. | | | 


Lord Mansfield. I ſhall conſider the defendants as the 


actual inſurers, and therefore the plaintiff muſt prove his in- 
tereſt and loſs. The defence ſet up was, that the letter above 
ſlated in evidence was written by the defendant's clerk through 
miſtake; and it was ſaid, that trover could not be maintained 
for that which never exiſted: but his Lordſhip would not ſut- 
fer the defendants now to contradict their own. repreſentation; 
and the plaintiff accordingly had a verdiE to the amount of his 
intereſt, the premium being deducted. “ 


It is material to obſerve, that policies of inſurance, though 
called written inſtruments, are, for the convenience of trade, 
and the diſpatch of buſineſs, generally printed, leaving blanks 
for the inſertion of names and all other requiſites. This 
being the caſe, it is frequently neceſſary to inſert written 
clauſes, in order to expreſs the meaning of the parties to the 

bs) contract, which, from ſome particular circumſtances, the 
printed form may not ſufficiently explain. Theſe written 
clauſes and conditions, thus inſerted, are to be conſidered as 


the 


- 
. p . 
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the real contract; the court will look to PER to find ot the O H A F. 
jatention of the parties, and will conſequently ſuffer ſuch con- as TOY! 


ditions to controul the printed words in policies of inſurance, 


Having nremiſed as much of policies 1 in general, it may 
be proper to conſider this ſubject in a threefold point of 
view: Firſt, what perſons may be inſurers ; Secondly, what 
things may be a . what the ene of A 


policy are. 


_ iſt, What gerſoqs may be 3 ah hould ſeem, that | 


by the common law and uſage of merchants, any perſon what- 
ever might be an inſurer, however unable he might be, from 


poverty to make up the loſſes inſured againſt, provided the 


merchant was weak enough to truſt to ſuch a ſecurity. In 
proceſs of time, however, there were ſo many who made a 
ſhew of great wealth, in order to deceive the honeſt and un- 
ſuſpicious trader out of. his premiums, and who were in in» 
ſolvent circumſtances, that it became an object of national 


concern, and parliamentary interference. The miſchiefs | 
then exiſting in this branch of trade, and the dangerous con- 


ſequences thence ariſing to the intereſt of the country, are to 


be collected from the preamble of the ſtatute, which paſſed in 


the reign. of George the Firſt, to remedy theſe evils, and 
which has in ſome, though not in any great degree, reſtrained 
the rule of the common law as to the unlimited right any 
man or body of men had to become inſurers. “ Whereas 
it has been found by experience, that many particular per- 
« ſons, after they have received large premiums or conſider- 


ation monies for or towards the inſuring of ſhips, goods, 


„and merchandizes at ſea, have become bankrupts, or other- 
« wiſe failed in anſwering or complying with their policies 


* of aſſurance, whereby they were particularly engaged to f 


« make good, or contribute towards the loſſes which mer- 
< chants and traders have ſuſtained, to the ruin and im- 


4 poveriſhment of many merchants and traders, and to the 
« diſcouragement of adventurers at ſea, and to the great dimi- 
* nution of the trade, wealth, ſtrength, and publick revenues 
of the kingdom: And whereas it is conceived, that if two 


ſeveral and diſtinct corporations, with a competent joint 


6 Geo. 1. c. 18. 
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« tions, reſtrictions, and regulations, were erected and eſta. 
« hliſhed for aſſurance of ſhips, goods, or merchandizes at ſea, 


or going to ſea, (cxcluſive of all or any other corporations 


« or bodies politick already created, or hereafter to be cre- 


ce ated, and likewiſe excluſive of ſuch ſocieties or partner- 


8 Geo. I. c. 15. 


. 


11 Geo. I. c. 30. 


4. 43. 


*1 


Vide poſt, c. 20. 


, ſhips as now are, or may bereafter be entered into for that 
« purpoſe), ſeveral merchants or traders, who adventure their 
« eſtates, or part of their eſtates, in ſuch ſhips, goods, and 
« merchandizes, at ſea, or going to ſea, (eſpecially i in remote 
« or hazardous voyages), would think it much ſafer for them 
to depend upon the policies or aſſurances of either of thoſe 
two corporations, ſo to be erected and eſtabliſhed; than on 
«. the policies or aſſurances of private or particular perſons.” 

The ſtatute then goes on to authorize his majeſty to grant 
charters to two diſtin companies or corporations, for the i 10- 
ſurance of ſhips, goods, and merchandizes, at ſea, or going to 
ſea, and for lending money on bottomree. The ſtatute alſo 
enaQts that the corporations may purchaſe lands to the amount 
of one thouſand pounds per annum, may have a common ſeal, 
and may be capable to ſue and be ſued at law; that each cor- 
poration ſhall provide a ſufficient ſtock of ready money to 


ſatisfy and diſcharge all juſt demands, ariſing upon their po- 


Jices of inſurance ; and in caſe of refuſal, the parties inſured 
may bring their action againſt the corporation, and ſhall re- 
cover double damages and coſts. This clauſe, however, giving 
double damages, was afterwards thought by the legiſlature to 
be hard and oppreſſive; and therefore, by a clauſe in a ſubſe- 
quent ſtatute, theſe corporations were allowed to plead the 
general iſſue to any action brought againſt them; and the 


jury, in eſtimating the damages, as well with reſpect to them 


as any other perſons, were left to their own diſcretion. 


After ſeveral other. claſs; fs the . ee of 


| theſe corporations, the ſtatute of the ſixth of Geo. the Firſt 


Sec. 12. 


goes on to prohibit any other ſociety or partnerſhip whatſo- 
ever from making inſurances, or lending money on bottom- 


ree. And be it enacted, that, from and after the granting 


or making the ſaid charters or indentures for erecting the 
60. two * "Oe mentioned, and paſſing the ſame un- 
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« der the great ſeal, for and during the continuance of the ſaid C, 
« corporations reſpectively, or either of them, all other cor- cd. 


« porations or bodies politick, before this time eretted or eſſa - 
« hliſhed, or hereafter to be erected or eſtabliſhed, whether 
« ſuch corporations or bodies politick, or any of them, be ſole 
« or aggregate, and all ſuch ſocieties and partnerſhips as now 


. are, or hereaſter ſhall or may be, entered into. by any perſon. 


ce or perſons, for aſſuring ſhips or merchandizes at ſea, or for 
« lending money on bottomree, ſhall, by force and virtye of. 


a this aft, be reſtrained from granting, ſigning, or under- 
„ writing any policy of aſſurance, or making any contracts 


« for aſſurance of or upon any ſhip or ſhips, goods, or mer- 
« chandizes, at ſea, or going to ſea, and for lending any 


« monies by way of bottomree as aforeſaid : and if any cor- 
„ poration or body politick, or perſons acting in ſuch ſociety 


« or partnerſhip (other than the to corporations intended 
« to be eſtabliſhed by this act, or one of them) ſhall preſume 
« to grant, ſign, or underwrite, after the twenty-fourth day 
« of June 1720, any ſuch policy or policies, or make any 
« ſuch contract or contracts for aſſurance of or upon any 
«. ſhip or ſhips, goods or merchandizes, at ſea or going to 
« ſea, or take or agree to take any premium or other reward 
« for ſuch policy or policies, every ſuch policy and policies 
« of aſſurance of or upon any ſuch ſhip or ſhips, goods or 
« merchandizes, ſhall be ip/o fas void, and all and every 
« ſuch ſum or fums fo ſigned and underwritten in ſuch _ 
« policy or policies ſhall be forfeited, and ſhall and may be 
« recovered, one half to the uſe of his majeſty, the other - 


eto that of the informer, by adlion: and if any corporation 


« or bodies politick, or perſons acting in ſuch ſociety or 
« partnerſhip, other than the two corporations intended to 
« be exetted by this act, or one of them, ſhall preſume. to 
00 lend, or agree to lend, or advance, by themſelves or any p 
« others on their behalf, after the ſaid twenty-faurth day of 
« June 1720, any money by way of bottomree contrary to 
« this act, the bond or other ſecurity. for the ſame ſhall be 
« ipſo facto void, and ſuch agreement ſhall be adjudged to 
« be an uſarious contract, and the offenders therein ſhall | | 
« ſuffer as in caſes of uſury : nevertheleſs it is intended and 


TY hereby declared, that any private a particular To or 2 


«4 | Mw Bit} 14) 4» 


© perſons 5 
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CE NE ne ns 


or THt POLICY. 


Cc HAT perfons ſhall be at berty to write or anletbitts ay 
JI policies, or engage himſelf or herſelf in any affurances of, 


/ 


Sullivan v. 
Greaves, 


Sittings after 


Eaſter 1789. 


Mitchell and 
others, aſſignees 
of Robertſon a 
bankrupt, v. 
Cockburn, aſ- 
ſignee of Tyler 
a bankrupr, 2 H. 
Blac. Rep. in, 
C. P. 379. 


4 for, or upon any ſhip or ſhips, goods or merchandizes at 


« ſea, or going to ſea, or may lend money by way of bot- 
« tomree, as fully and beneficially, as if this act had never 


c been made, ſo as the ſame be not on the account or riſque 


of a corporation or body politick, or upon the account or 
« riſque of perſons acting in a ſociety or partnerſhip for that 
40 purpoſe as aforeſaid.” | | 


Upon this elanſe of the 4 a n Wet at Guild. 


hall. It was an action brought againſt the defendant to de- 


cover a ſum of money received by him from one Briſtow to 


the plaintiff's uſe. The plaintiff was an underwriter, and 


the defendant was a broker; and a loſs having happened upon 


a policy underwritten by the plaintiff, he had been obliged to 


pay it: but Bri/tow, having agreed to take half the plaintiff's 


riſk, had paid his moiety of the Joſs into the hands of the 


defendant, to recover it from whom this action was brought. 


Lord Kenyon, C. J.—“ 1 am of opinion that the plaintiff 
cannot recover ; for this is clearly a partnerſhip within the 
act of parliament. If a ſingle name appears upon the policy, 


as in this caſe, the inſurer ſhall never be allowed, if a loſs 7 


happen, to defeat a bond fide i ſurance, by ſaying to an inno- 
cent perſon, there was a ſecret partnerſhip between another 
and myſelf; and therefore the policy is void. But here the 
plaintiff 1 is himſelf the underwriter, who comes to enforce an 
illegal contract: it is a partnerſhip pro hac vice: and this 
party cannot apply to a Court of Juſtice to enforce a con- 
tract founded i in a breach of the law.“ 


No motion was ever made to ſet afide PS nonſuit ; but 


two or three days after, Lord Kenyon took occaſion to men- 
tion to the bar, that he had ſtated the caſe to the other Judges 


of the court of King's Bench, who were unanimouſly of the 


ſame opinion with his Lordſhip. 


In a more 1 caſe, the deciſion in Sullivan v. Greaves + 


came under diſcuſſion in the court of Common Pleas, and the 
opinion given by Lord Kenyon was confirmed by the unani- 
mous opinion of that Court. | | | 


oF THE: POLICY. 
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The fafts were, that the two bankrupts were 0 in a c H 1 * 


partnerſhip for the inſurance of ſhips, which was carried on 


in the name of Robertſon, who, at the time of his bankruptcy, 


had paid a much larger ſum for loſſes than he had received for 
premiums 3 and to recover a moiety of this ſum from Tyler's 
eftate was the object of this action. The Lord Chief Juſtice 
Eyre having nonſuited the plaintiffs at the trial, and a motion. 


having been made to ſet the nonſuit aſide, the learned Judges, 
after argument at the bar, delivered their opinions. 


LA. Ch. J. Eyre. = This queſtion depends on the true con- 


ſtruction of the ſtat. 6 Geo. 1. c. 18. By that act, the two 


corporations became the purchaſers of the excluſive privilege 


of inſuring on a joint ſtock; and to give effect to that privilege 


all other perſons are prohibited from inſuring on a joint ſtock. 
Now it appears clearly on the firſt view, that the proviſions 
of the act are at an end, if a perſon, by merely inſuring in his 
own name, can have the advantage of a joint capital, which 
the at meant to prohibit. This partnerſhip therefore is con- 
trary to the ſpirit of the act; and it is alfo contrary to the 
letter of it. The 12th ſection directs, that all ſocieties, 8&c.* 


This does not at all go to confine the meaning of the legiſla- 


ture to an. avowed - partnerſhip, inſuring publickly in their 
own names; but the object is to prevent any other joint ſtock 


being embarked in inſuring. This being ſo, the conſequence- 
unavoidably is, that no contract can ariſe directly out of ſuch - 


a proceeding, ſo as to be the foundation of an action.“ 


Mr. F. Heath, —* I am of the ſame opinion. It ſeems to 


me that the object of the ſtatute would be totally defeated, if 
it were to extend only to thoſe policies, in which the names 


of all the partnars were inſerted. It expreſsly declares, that 


every polity ſubſcribed by any perſon acting in a partnerſhip 


ſhall be abſolutely null and void, though it may be true that the | 


party ſubſcribing ſhall be eſtopped from letting up a ſecret 
partnerſhip to defeat a bond fide inſurance. And- the reaſon 
is obvious; trade is carried on according. to the capital em- 


ployed. Now the inſurances would run to the extent of | 


the capital, in whatever name the policy might be ſubſcribed. 


The * therefore of the ſtatute was to prevent the employ- 


* Vide ſupra, p. 6. | 
ment 


| . Ee OF THE POLICY. 1 


1 P. ment of a joint capital, which would aſſord we greatelt com- : 
TS, AOP petition with the eſtabliſhed corporations.” „ 1 


Mr. J.  Rooke —6 As to the ſecond PR 1 5 >a if | 


the contract be illegal, no action can ariſe out of it. But as. | 
to the firſt queſtion, whether this contract were illegal or not, 


1 muſt confeſs I had great doubts, till I heard the opinions of 
„ my Lord Chief Juſtice and my brother Heath, and alſo the 
[ | | caſe cited from Parts Inſurance, for it ſeemed to me that the 
ſtatute only meant to prohibit inſurances where both parties 
dl knew that a partnerſhip exiſted, but not where there was a 
l ſleeping partnerſhip. . But I was very much ſtruck with the 
| obſervations of my brother Heath, that the extent of the in- 
Booth v. Hodg- ſurance would be in proportion to the capital employed, and 

fon, 6 Term OR 5 Ps | F 
Rep. 495, Acc. if there were an increaſed capital there would be an increaſed 
| rivalſhip with the corporations. Whatever doubts therefore I 

had, I ſubmit to the authority of the other Judges.” 


ent 
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| 

ö | Rule for ſetting aſide the nonſuit was diſcharged. 

i! The rule then eſtabliſhed by all theſ: cafes ſeems to be this, 
. that if the credit of any company or ſociety (except the two 
E | : mentioned in the ſtatute) be in any event pledged in a contract 


= Lees v. Smith, of this nature, the contract is void. And therefore where a 
: Ter 338. company of ſhip owners engaged to inſure each other's ſhips, 
though they covenanted ſeverally, and not jointly to pay a cer- 


curing to the South Sea and Ea India Companies, all the 
| rights and privileges. which they had enjoyed previous to the 
4 . paſſing of that act, and the right of lending money on bot- ; 
| | tomree to the Captains of their ona ſhips. 


1 tain ſum in caſe of loſs in proportion to their reſpective ſhares, 

1] yet as there was a clauſe providing that in caſe of the inſol- 

b vency of any one of the members, all the others were to be 

$ | | reſponſible, the contract was void. 

| „ But if in ſuch an aſſoeiation, each individual ſubſcriber is 
Þ Miller, Siting* only liable for the ſum to which bis name appears, and not for 
| „ ; 1796. 7 Term the default of the other ſubſcribers,: it has been held by Lord 
4 (a? 949-99 | Kenyon, that ſuch an aſſociation does not aer on the act 
1 of parhament. | mi 

1 Sec. 24, 26.28, There are clauſes, in a ſubſequent; part of the ſtatute; ſe- 


———— —ͥ— — 


This 


þ 


charter of George the Firſt, under the great ſeal of Great Bri- 


ties only; it is not to be wondered at, that the buſineſs of 
inſurance encreaſed to a degree almoſt inconceivable. In- 
deed, any perſon, ſince this ſlatute, may inſure as at the com- 


by a n firm or ee is e void. 


ain 


bardly fall within any of thoſe deſcriptions. 


of THE POLICY. 1 


This ſtatute is the only poſitive regulation to be found i inc H 1 P. 


** law of this country, with reſpett to what perſons thall, — 


or ſhall not be inſurers. By virtue of that act, the two offices 
under the names of the Royal Exchange Aſſurance Office, and 
the London Aſſurance Office, were created and eſtabliſhed, by 


tain, bearing date the twenty-ſecond day of June, in the ſixth | 
year of his reign z and they {till continue offices for the in- 
ſurance of property. The legiſlature having thus anxiouſly 


provided for the ſecurity of thoſe merchants, who might be 


deſirous of carrying on an extenſive trade, but who were de- 
terred from doing ſo, through fear of the inſolvency of un- 
derwritets, having ſtipulated with the company that they 
ſhould have ſufficient funds for the payment of all demands 
that might be made, and at the ſame time, allowing to pri- 
vate underwriters the full liberty of inſuring to any amount 
with thoſe who were ſatisfied to truſt to their private ſecuri- 


mon law, with this ſingle exception, that any policy ſubſcribed | 


po What things may be e 1 . agus; W to 
premiſe, that I do not mean at preſent to go into the great 
queſtion of inſurance, upon interę eff or no intereſt, having re- 
ſerved that for the ſubject of a diſtin& chapter. My deſign 
in this place is only to ſhew, what kinds of property are the | _ 
ſubject of infurance, upon ſuppoſition that every perſon, 85 . 
making nme is nn in the ee as the law re- | 


* 


The moſt 0 ſubjefs of 8 are ſhips, TG 1 Magens 4. 
merchandizes, the freight or hire of ſhips : alſo houſes, ware- 
houſes, and the goods laid up in them from danger by fire: 
and inſurance on lives. Of the two laſt of which, more will See poſt, chaps. 
be ſaid hereafter. But although inſurances upon ſuch pro- . e 
perty, as we have juſt enumerated, moſt frequently occur in 
practice; yet in the law books we meet with caſes which can 


r Thus 


de r rere. 
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eee which way be the” ſbjeRt of infurnce. '"But the 
it mut be particularly expreſſed in the policy to be reſp. 

dentia intereſt; for under a general inſurance on gd, the 

party inſured cannot recover money lent on bottomree. Such 

EH} has been, and is is Sat BOW Hs: . he FRO u of ANTI. 


[10] This was be decided: in an aklien upon a tie e of 
inſurance ** upon (goods am merchandizes, loaden, or to be 
_*« Joaden aboard the Denham, William Tryon, commander, at 
and from Bengal, to any ports or places whatſoever in the 
Slover v. Black, Faſt Indies, until her ſafe arrival in af andon : The evi- 
3 Burrow 1394 Genes uppesref to de; 2 that before ke ſigving- Gf. the poliey, 
Kone Rep. 405. the plaintiff had lent Captain yen, ion the * goods, then 
loaden, and to be loaden on board the faid ſhip, on account 
of the ſaid Captain ryan: the ſum of ſeven hundred and ſixty- 
four pounds, at reſpondentia, for which a bond was executed 
in the uſual form: that the ſhip, at the time of the loſs, had 
goods and merchandizes on board, the property of Captain 
in, of greater value than all the money he had borrowed : 
that the ſhip was afterwards burnt, and all the goods and mer. 
chandizes were totally conſumed and loſt. Upon theſe facts, 
the queſtion was, whether the plaintiff could recover. This 
ceaſe was twice argued. at the bar; the court took time to con- 

| b it, and were unanimous in their determination. 
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Lord Manfuld.— ra I e at the trial, and ſince upon 

- eee to ſupport this inſurance, being convinced that 
tit, is fair, and that the doubt has ariſen by a {lip in omitting to 
ſpecify (as it was intended to have been done) that this was 

a reſpondentia intereſt. The ground of ſupporting this in- 


coriſiders the borrower as having a rigbt to inſure only for 

| the ſurplus value, over and above the money he has borrowed 
ttt eſbondantia. Let we are all ſatisfied that this act of par- 
luament neyer meant, or intended to wake, any alteration in 
| the manner of inſurances; its view was to prevent gaming or 
rwageving policies, where the inſurer had no intereſt at all; 

an” if the lender of money at reſpondentia were to be at liberty 


— — 4 
— 
8 \ 
"46 
Rx aries pe 2. * 
. 
1 
5 5 
2 
7 * 
＋ 1 \ 


e u . This bottomree and reſpondentia are a particular ſpecies of 


ſurance, if it could have been ſupported, was a clauſe of the 
9 C. 2. , 7. 5. which, as to the purpoſe of inſurance, 


of- THE FIG 1 
to inſure For more than Aue Wüble Hae; it Alte FY a C R X. 


gaming policy; for it is obvious, that if he could infure'all the — 
goods, and inſure his veſpondentia intereſt beſides, this Would 
amount to an inſurance beyong bis hole intereſt. In de- 
ſcribing re pondentia intereſt, the act gives the lender ane 4 
right to make inſurance on tlie money lent © ſo that tlie att 
left it on the practice. I have looked into the practice, ad | bf 
find that bottomree and reſpandentia are a particular ſpecies of [ 114 
inſurance in themſelves, and have täken a particular K 
nation. I cannot find even a fun in any writer foreign "ot Ne 
domeſtic; that the reſpondentia creditor may inſure upon the 1 
goods, as goods. © J find too, by talking with intelligent per 
ſons very converlant in the knowledge and practice of iu- 
ſurances, that they always do mention reſpondentia intereſt, 
whenever they mean to inſure it. It might be greatly in- 
conbement to introduce a practice contrary to general uſage, 
and there may be ſome opening to fraud if it be not ſpecified. | 
The ground of our reſolution is; % That it is now eſtabliſh= 
« ed, is the lady atid practice of mercliants, that e 
and bottomtee mut be per and wenion6d in n thepolicy 
« of _— 31474 word. 9 : Jo 15 * abr | M 2114 
eee en, OH FAD TRY O17 amn 
It is to be obſetved, that in this judgment as cr con. 
fined itſelf” entirely to the Gaſe then 'before it, but ad not - : 
mean to decide, that a perſon, having a fpecial iht 24% | 
goods, could not recover under an inſurance ypon 18 ge- | 
nerally. Lord Maifietd, indeed, expreſsly ſaid, at A 
cluſion of his argument, that they did not mean to det cine, 
that no ſpecial intereſt i in goods might be given” in "evidence, 
in other caſes than in thoſe of reſpondentia and. bottomree, 
if the eixcurnffances of the caſe ſhould happen to , admit © lt of f. 
The lien Which a faftor, to whom a balance i is due, "hay 1 0 5 
the goods of his principal, comes under the exception, taken 18 5 
by the court; and an inſurance | upon ſuch an intereſt ſeems 
to have been admitted, if not abſolutel held, to be good, in 
the caſe of Godin v. London Alſurance Company, Which will „ Burr. 489. | 
be fully ſtated it n that part of this work, which treats of: Jouble De ” 


inſurances; OUS DR 


3 Burr. 1497; 
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Gregory v. 
Chriſtie, B. R. 
Trinity, 

24 Geo. III. 


Aa J. 


. that 


or THE POLICY, 


B although the caſe of Glever ond Black is certainly good 
law, yet it has ſince been ruled, that money expended by 
the captain for the uſe of the ſhip, and for which reſpondentia 
intereſt was eee may be recovered under an inſurance 


on goods, ſpecie, and effects, provided the uſage of the trade, 
which in matters of inſurance is al Ways. of great weight, 


fanfions i it. 


| 1 45 
3 in an e upon a. \ policy of inſurance. on * 


| Hebie and effects, of the plaintiff, who was. alſo the captain, 


on board the ſhip, the plaintiff claimed under that inſurance, 
money expended by him in the courſe of the voyage for. che 
uſe of the ſhip, and for which he enn 7 ae in- 
tereſt. 


"FJ £ 


172 74 $f FE * 


egy Mansfeed, . 3 Fes opinion upon ther 
point, which aroſe in the cauſe, and which will be mentioned 


In another part of this work, ſaid, as to the ſecond queſtion, 
. whether the words ( goods; ſpecie, and effets* extended to 


this intereſt, 1 ſhould think not, if we were only to conſider 
the words made uſe of. But here there is an expreſs: uſage, 
which muſt govern our deciſion. A great many captains in 


| | the Eaft India ſervice ſwear, that this kind of intereſt is al- 


1 Magens 18. 


ways inſured in this way, and 1 obſerve the en here in- 


ſured i is ne 


y the marine | eogulations of moſt, if not of all the trading 
powers in Europe, inſurances upon the wages of ſeamen are 
forbidden ; 13 regulation founded i in wiſdom and ſound policy. 
In Great. Britain,' a great and commercial nation, ſuch an 


| ordinance i is particularly neceſſary, and it is agreeable to the 


policy of the general law of that country, by which it is de- 


$Geo. I. ch. 24. clared, a 'That no maſter or owner of any merchant ſhip 


" 3s 


& ſhall. pay to any ſcaman, beyond the ſeas, any money or 


« eſſebts on account of wages, exceeding one moiety of the 
« wages due, at the time of ſuch payment, till ſuch ſhip ſhall 
« return to Great Britain or Zreland. By this ſalutary law, 


© the ſailors are intereſted in the return of the ſhip ; they will, 


on that account, be prevented from deſerting it when abroad, 
| | 1 | from 


* 


GW a foim ws 
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from leaving it unde and in times of diniger; ring o ff 6% P. 
either from perils of the ſea, or the attacks of an enemy, will LL 
be more anxious for its preſervation. "But theſe good l ee, 
would be entirely defeated; if inſurance on their wages were 

to be permitted; for to whatever cauſe the loſs might. be 

attributed, they would ſtill be ſecure.” Since the former webfeer v. _ 
editions of this work, i it has been held in an expreſs caſe upon we 45 3 
the ſubjeR, that a failor can neither infure his wages, nor 

any commodity, which he is to receive at the end of the voy- | 

age in lieu of wages. However, it ſhould ſeem, that this 1 Magens 19. 
regulation does not mean to prevent mariners from inſuring 1 

for the homeward voyage thoſe wages, which they have ey | * e 

ceived abroad, or goods which they have purchaſed with thoſe 92 

wages in order to bring them home; but, in ſuch'a' caſe; whey : 


are to be conſidered in the ſame ow with other e Bet 
| 3 * * | e eie 4: 


In an aktion upon a ger of mein upon Fort Marl. e 
borougb, otherwiſe Bencoolen, in the Eaſt Indies, for twelve ad 1 Blk . 
calendar months, from the firſt of Ocfober 1759, to the firſt 593. | | 
of October 1760, againſt any European enemy, for the benefit [ 13 ] 
of the governor, it was doubted by the learned chief juſtice: Lord waage, 
who tried that cauſe, whether a policy againſt the loſs of e 
Fort Marlborough for the benefit of the governor was good. | 
upon the prineiple which does not allow a ſailor to inſure his 
wages. But afterwards, when be came to deliver the opi- 
nion of the court upon all the points in that cauſe, after men- | 
tioning this doubt, which had occurred to his mind, he went 
on thus : „ But conſidering tbat this place, though called a 
fort, was really but a factory or ſettlement for trade; and” 
that he, though called a governor, was real ly but a mer- | 
chant,; conſidering too, that the Jaw allows a"captain of” 
d a ſhip to inſure goods which he has on board, or his ſhare 5 

« in the ſhip, if be be a part owner; and the captain of a 1 
privater, if he be a part owner, to inſure his ſhare ; con- 7,9 ik 
« ſidering too, that the objection could not, upon any ground 5 
« of juſtice, be made by the inſurer, who knew him to bo 
« the governor at the time he took the premium; and as 
« with regard to principles of publick convenience, the caſe 
« {a ſeldom happens, (I never knew one before), any danger 

„ +, 9 25 
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C., H, A P. 6 from. the example is little to be apprehended, I did not; 
: . * think myſelf warranted, upon that point, to, nonſuit the, 
| plaintiff; eſpecially too, as the objettion did not come from. 
% the bar, Though this point was mentioned, it was not 

5 t, inſiſſed upon at the laſt. trial; nor has it been ſeriouſly 
| 85 argued, upon this motion, as ſufficient alone 40, vacate, the 
E « policy: and if it had, We are all of opinion, that we are 
8: not warranted. to bs that! it is void Eren e nz . 


*, CUT! 


Ord, „ i has long: ha 2 nga 3 far Wer a the. 
Stockholm. 
Bynkerſhoek's ſkips: or goods of enemies are politick or legal. Upon the 
oa 2 continent of Europe it ſhould ſeem, that they are in general 
„ abſolutely prohibited, under penalty of the inſurance being, 
| void, and the delinquent's forſeiting the ſum, to which he 
had ſubſcribed. Theſe laws have been paſſed from an idea, 
that ſuch inſurances are prejudicial” to the intereſts of the 
cChsuntry tolerating ſuch contracts, by enabling an enemy ta 
L 14.] continue bis trade, on account of the degree of protection 
thus afforded him againſt the maritime ſtrength of the nation 
„ making the inſurance. In England, till very lately, this 
Brandort's. Neſ- queſtion has been undecided ; but the court of King's 
e Bench have, i in two very modern zulegen ineanincully 
6 Term Rep, of opinion that ſuch inſurances are illegal and abſolutely void. 
$3 3nd 35- I ſhall, however, when I come to the chapter on illegal 
yoyages, ſtate the arguments on , both, ſides of this im- 
portant queſtion. In this place 1 mall only, obſerve, that in 
the year 1748, a hill was introduced into parliament, & to 
te, prevent aſſurances on ſhips belonging to France, and on 
te merchandizes and ęſſects laden thereon, during the then 
Deb. in Houſe f t exiſting war with France. That bill was oppoſed on prin- 
2 2 we ciples of policy and expediency, by the two greateſt ; lawyers 
p- 771. and moſt eminent ſpeakers of that age, the Honourable, Wil. 
liam Murray and Sir Dudley Ryder; but the legiſlature thought 
21 Geo. II. e. 4. Proper to paſs the bill into-a law, inflicting a penalty of 500 l. 
upon the perſons making ſuch nenn and alſo en 
the r to be void. to wal 


$8; "g 7 e 
2 The ee of th that aft, ies was limited by: 4 * 


kation of * then war. n in the preſent war a ſimilar 
: corn 4 FX: legiſlative 
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OF THE POLIC . 


legillative proyiſion has been made, declariag chat inſuranees o 77 A: Be 


in the act mentioned ſhall not; only be void, but the offending» 


perſon ſhall be impriſoned three months. This ſtatute is alſo 33 TY 111. 


temporary; but the deeiſions above alluded to, and which 

will be fully quoted hereafter, have determined: that all in- 
ſurances uponu the: property of an open enemꝶ ate void, in- 
dependant of the acts of parliament. It is not to be diſ- 
ſembled that theſe deciſions are rather inf oppoſition to the 
ſentiments of Lord Man field and Lord HHarduucke: for al- 
though the caſe does not: ſeem ever to have come for a judi- 


cial: opinion before them, yet it is evident from what they : 


LY ”, 41" 
* 5 
„ — 


have declared both in parliament and on the bench, that on Ves. 3:0; 
principles of, expediency, thoſe illuſtrious, men were inclined Giſt v. Mafnn, 


Sirtings at 


to ſupport ſuch inſurances, although it ſhould. "feem, with all. Guildhall, 


deference to ſuch; names, that even the mene of the, 


weaſure: may greatly be . 


0 1 of 1 an hips or aa was 
,rohibieisd by ſtatute, with a view to ſecure to the Ea Indiu 


company the ſole trade to and from the Eaf! Indies, and other 


Mich. Vac 
1785. 


places. beyond the Cape Ga Hupe. The ſtatute, after 50e. II. c. ac. 


reciting, that to admit of inſurances on the ſhips or veſſels of 
foreigners trading to the Eaſi Indies, may be a means of en- 


couraging his majeſty's ſubjetis to ſhare with: foreigners, in 


eſtabliſhing new ſocieties or companies for carrying on the 
ſaid trade in the dominions of foreign ſlates or princes, 


enacts, That no inſurances ſhall be made, or money lent” 

% on bottomree, on foreign ſhips or goods, bound to or from 
the Eaſt Indies, under the forſeiture of treble the ſum in- 
« ſured or lent. It contains an exception, however, in 
favou af inſurances made, or to be made, on ſhips of the ſub- 
jebts of uch ſovereigns, as carried on a trade with that part of 


the world, previous to the month of Oclaler 1748. This act 
was. to be in force for ſeven years. Whether upon a trial 


it was found to be a politick or wiſe regulation, I have not . 


been able to diſcover: but the preſumption is to the contrary; 


as it does not appear from the ſtatute book, that this act of 
parliament was continued, or 1 it was ee by any ſub- | 


er ore. e Wa. 1 
e zay. 


* 


Malyne 108. - 
3 Burr. 1555. 


2 Magens 6 15 


* 


c. 


25 Geo. Ur. 
c. 44. 


x4. Geo. III. 


(216 ] 


"4 
4 a 
- * 


Ws 30h 10 of the ſame er in different neg. 0 


Tbe aun in tha contract of inferands are: Firſt, the 
name of the perſon for whom the inſurance is made : Second- 
ly, the names of the ſhip and maſter ; 5 Thirdly, whether they 


are ſhips, goods, or merchandizes, upon which the inſurance 


is made: Fourthly, the name of the place where the goods 
are laden, and whither they are bound: Fifthly, the time 

when the riſk begins, and when it ends: Sixthly, all the 
wx yarious perils and riſks which the inſurer takes upon himſelf: 

Seventhly, t the conſideration, or premium, paid for the riſk or „ 


hazard run: Eighthly, the month, day, and year, on which 


the policy is executed: Ninthly, the ſtamps required * 20 


of W Of each of theſe i in their * 


| 'F irſt, Of vo name > of the Wen inſured, 1 was e 
very much the practice to effect policies of inſurance, i in blunt 
as it was called, that is, without ſpecifying the names of the 


perſons, for whoſe uſe and benefit, or on whoſe. account ſuch 


e were made; a practice which had been found in 


many. reſpecis to be miſchievous, and produQtive of great in- 


conveniencies. This miſchief was remedied at a very early | 


period i in Genoa and France by the marine ordinances of thoſe 


countries, which required the name of the perſon inſured to 


be inſerted in the policy, and whether he was to be conſidered 
in the capacity of principal or factor. In England a ſimi- 


lar regulation took place in the year 1774, with reſpect to 


inſurances upon lives; but it was not till the year 1785, that 


any proviſion was made upon the ſubject as to policies upon 
5 ſhips and merchandizes, the ſtatute of the 14th Geo. 3. having | 


in terms exempred marine inſurances from | its ee 


Fbe atute declares, 64 That, Croke and Ik the gli day. 
66 of 70 178 55 it ſhall not be lawful for any perſan or per- 
« ons, 


- 2dly.' Of the 1 of a ings The form of a policy, 
now uſed in London, is nearly the ſame which was adopted 
two hundred years ago, as may be collected from Mayne 5 
but its antiquity cannot preſerve it from Juſt: cenſure, i it being 
very irregular and confuſed, and frequently ambiguous, from 


or TE FOLICW _ „ 


« ſons, who reſide in Great Britain, to endelee; or cauſe to be * * R. 
made, any policy or policies of inſurance upon his, her, or" ES 
* their intereſt in any ſhip or ſhips, or any goods, merchan-" 

te gizes, effes, or other. property, without inſerting in ſuch» 

« policy or policies, his, her, or their own name or names, as See C ad an- 
j the perſon intereſted-therein, or the name cr names ef the 7. , 
« perſon or perſont, who ſhall effect the ſame, as the agent or; ene - 464. 
« agents of the perſon or perſons ſo really intereſted therein, held that the 

« or far whoſe uſe or benefit, or on whoſe account, ſuchs not fccser, b., 
« policy or policies is or are underwrote : and that it ſhall ls, RO 


« not be lawful for any perſon or perſons, who ſhall not live the name of this, 
« or re{ide-in- Great Britain, to make, or cauſe to be made, THREE Xe, 
« any policy or policies of aſſurance upon his, her, or their e policy. | 
« intereſt in any ſhip or ſhips, or oh any goods, merchandizes, 

effects, or other property, without inſerting in ſuch policy 
«or policies the name or names of the agent or agents of - 1 5 
« the perſon or perſons ſo really intereſted therein, and for - 

« whoſe uſe or benefit, or on whoſe account, the ſame is 

« or are ſo made and underwrote: and that every policy or 

« policies of aſſurance, made or underwrote contrary to the 

« true intent and meaning hereof, fliall be null * void to 


« all. intents and n 2 b d can B 


Las | A juſt recited, a die of a a ae pray and others 
very ſoon aroſe, namely, Whether, when the agent eſſects a 9 9 
policy. for the principal reſiding abroad, it be neceſſary to in- 
ſert his name in the policy, as agent. Upon a debate, it was 
held, that if it be not ſtated, that he eſſected the policy, as 
the agent of the principal, the policy will be void within the : 
ſlatute. Another queſtion alſo occurred in the ſame. cauſe, 

Whether it was not the intention of the legiſlature, when 

the prirfcipal reſided abroad, that the agent ſhould live in 
England. It did not become. neceſſary for the court to de- 

cide the latter queſtion; but the e of the P clearly 

was in the ee. 6 | Tr, E 

If were more-perſops intereſted than one, it was ab- [L 18 
ſolutely neceſſary under the above ſtatute. that the names of 5 
all ſhould be inſerted, otherwiſe the policy was void: Nor 


would ay other deſcription anſwer the deſign of that ſtatute. 
Thus 


* 


e ff anne 


e A. pe Thus, in accaſe, where there were ſeveral.plaintiffs the policy: 
Cory mws / s, made In Ihe name of | Mr. Hiilliam H/lten:and the reſt 
Wilton and % . of #heownersy”? Oy 1 eee Pte 


others v. Reaſ- 

ton, B. R. at ee terra, av 35 H 
Guildhall Sit- g Fe 8 
3 alle after Mi- | 


. - The decifions al e eee we A 
now become very-immaterial;; and are only reſerred to in 
order to ſhew-the: complete hiſtory of that branch of the law, f 
vhich ve are · diſcuſſing: for ſuch miſchiefs and inconveni- | 
encies-were- found :to ariſe to -perſons: intereſted in ſhips or | 
23 Geo, In; eh. veſſels from that act of parliament ; that by a ſubſequent ſta- 
5% tuta, it as whally repealed; But it was not deemed expe - 
dient again to allow. of, policies in blank; and thereſqre the 
ſame ſtatute declared, That it. ſhould not! he law ſul, from 
, and aſtar the paſſing of that act, for any, perſon :oreperſons, 
<& to make or eſſecl. or cauſe to be mate or effected, any 
<«-policy- of aſſurance on any ſhip or veſſel, or upon any 
%, goods, merghandizes, effects, or other property whatſoever, 
c without firſt inſerting, or cauſing to be inſerted in ſuch 
e policy, the. name or names, or the uſual: ſtile and firm of 
% dealing of one or more of the perſons intereſted in ſuch 
<« aſſurance; or without, inſtead thereaf, fitſt inſerting the 
« name or names of the uſual ſtile and firm of dealing of the 
4, conſignor-or conſignors, conſignee or conſignees, f the 
c goods or property ſo to be inſured; or the name or names, 
cc or the uſual ſtile and firm of dealing of the perſon or per- 
* ſons reſiding in Great Britain, who ſhall receive the order 
2 and effect ſueh poliey, or of the perſon or perſons who 
„ ſhall give the order. or directions to the agent or agents im- 
lee employed to negociate or effebt ſuch policy. The 
4s ſtatute further declares that every policy made or under- 
A avrote contrary to the true intent and meaning of this aft, 
«ſhall n and hone to n intents and ee 
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De * 4 | Tho this aQ it kak been held, a nan not e 
Swanſon, B. R. Where a policy is eſſected by an agent, to add the word agent 
Mich. 39 Geo. 

III.“ or any other deſeription to his name; in the policy itſelf. 


Bell v. Gilſon, And it has alſo been decided, that a policy effected by a bro- 


* ker, deſeribing himſelf. therein as agent, has ſufficiently. com- 
uncer $ Rep. 
1 Vol, 345, my 8 ſtatute. 1 10 46-x 

& | | : SAM 


4 


OP THE POLICY. a: - 


ie of either of theſe acts ix was hell 0. n, A, y 
that the, huſband, of a ſhip had no right to inſure for any part · 
owner, without his particular direction; nor for all the N 
owners in general, without their wan er, or e $ Bus. 2787. 
thing agate tees e ys . 

a ak * names of a ſhip a 1 5 
find any expreſs regulation of this matter in England; ; but it 
ſeems to bg neceſſary, by the la and uſage, of merchants, to 
inſert, the names, of the ſhip and maſter, in order to fix with. 
preciſion the bottom upon which the adventure is to be made, 
and the captain, by whoſe direction the ſhip is to be navi- 
gated, becauſe, according to the degree of ſtrepgth and ſuf- 
ficiency of the one, and. the {kill, ability, and. knowlege of 
the other, the riſk- is eucreaſed or diminiſhed; and fo alſo 


probably will ebe amount of the premium. be regulated. The ot of Lew: 


uſage of the merchants of England in this reſpect is agreeable tance, art. 3. 


Ord. of Am- 


to the exoreſs. laws.and regulations of other maritime ſtates ſterdam, ſ. 2. 


upon this point. Sometimes, however, there are inſurances 

generally upon any Ship or. ſhips"? expected from a particular 
place: and although it is more accurate to inſert the name of 
the captain, I would not be underſtand to aſſert, as no deci» 

ſion has been made, that if a different captain came in the ſhip 

from that whoſe name i is mentioned in the poliey, it ce 
therefore he void; eſpecially as the policy, always Web > 
words or 2 en 60 f for maſter in the n 


. 


. of dha-ewe ietiedidecy oRahINRS: 9 1 


the validity of theſe inſurances upon ſbip or ſhips was very ela- , 
borately diſcuſſed: :in the court of Common Pleas, and the 2 H. Blackff. 
judgment. of the court, conſiſting of Lord Chief Juſtice Hyre, $2 nk See 
Mr. ullice Buller, Mr, Juſlice Heath, and Mr. Juſtice. Roake, 180 A 
was unanimous in their favour; and that the aſſured had a poſt, c. 17. 
right. to cover. by ſuch policy whatever ſhip he thought pro- 265 
per, that fell. within the terms of it. The facts of the ene 
were theſe On the 24th May 1793, Freeland and Rigby, mer- 
chants at Saint Vincents, wrote to the plaintifls,, merchants at 
Liverpool, who were alſo partners in a houſe of the ſame name 
15 Lee requeſting . bet 8 2 ien * | 

4 er 


: 
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or THE POLICY.” 


e 1. * v. bales of cotton ſhipped on board the Elizabeth, from Grenada 


to England, and alſo 1, 300 J. on another cargo of cotton and 
other goods, which they intended to ſhip on board ſome other © 
- ſhip that ſhould fail with the firſt convoy, and therefore 
directed the latter inſurance to be on ſhip or ſhips. The plain- 
tiffs accordingly, by their broker, inſured 1,260 J. on board 


the Elizabeth in Linden, and 1,3007. on board ſhip or ſhips, 
viz,” 500 l. at Liverpool, and 600 J. in London. The policy 
for 5001. of which the defendant” underwrote 50 J. and 
on which the action was brought, was at and from Gre- 
nada to Liverpool, on any kind of goods as intereſt ſhould, 


apppear, in ſbip or ſhips on account of Freeland and Rigby, war- | 
ranted to ſail on or before the 1ſt of Auguſt 1793, and to re- 


turn 3 per cent. if the ſhip ſailed with convoy bound to Greui 


Britain, and arrived, Oe. without any exception of the goods 
on board the Elizabeth. The policy for 600 J. effected in Lon- 
dun, was alſo en ſhip or ſhips, at and from Grenada to Liver- 
5 Ph pool, but with an exception of 1,260 J. „on 70 bales of cot- 
« ton per Elizabeth, Crettin,” the ſame underwriters in London 
having before ſubſcribed the policy on the Elizabeth. But 
the plaintiffs did not communicate to the underwriters at Li- | 
verpool the Letter of Freeland and Rigby, directing an inſu- | 
Trance on the Elizabeth, nor any circumſtance reſpecting the 


goods ſhipped on board the Elizabeth, and the inſurance made 
on that ſhip. The Elizabeth ſailed early in Fune, and arrived 
ſafe at Liverpool in Auguſt 1793. The Heart of Oak, on board 
of which Freeland and Rigby had ſhipped their ſecond \cargo 


of cotton, Ic. failed the latter end of uly, bound for Liver- 


Pool, but with a deſign formed before the commencement of the 


voyage, (as appeared by clearances, and was admitted on all 
ſides), to touch at Cort in her way to Liverpool, but was to- 
tally loſt before ſhe arrived at the dividing point. The defen-- 


dant pleaded the general iſſue, and a tender of f J. 10s. on 


account of the ſafe arrival of the Elizabeth, which plaintiff: 
| took out of a e a n for hr 2. 10 6. 


1 rule BEAN ben obtained to ſhew ahi mY there 


ſhould not be a new trial on ſeveral grounds, the court diſ- 


charged the rule, declaring gs to this point, that the legality. 


4 . i. 4 [ ; 
7 — . * 
PAS 4 ; 75 LY 
+ 


or ern POLICY, 


of the polley on ford or ſhips was too well eſtabliſhed, both by 
_ uſage and authority, to be diſputed: As to the ſecond, that 
the aſſured had clearly a right to apply ſuch an inſurance to 
whatever ſhip he thought proper, within the terms of it; 0d 
which the caſe of Henchman v. We was an EO 
| f A 

* has alſo been held, chat 10 owners 086 8 inſured, by 
the act of ſhifting the goods from one” ſhip to another, do not 
preclude themſelves from recovering an average loſs ariſing 
from the capture of the ſecond ſhip, if * acted from ne- 
ceſlity, and for the benefit wi all mz 1 1 


* "2G 


B. R. Michael. 
23 Geo. III. 
See that caſe 


fully reported, 


2 H. Black. 
Kep. 345. 
Note (a). 
g v. 
aples, 
erm R. 6t1r, 
nfm 2 upon a 
caſe reſerved, 


| Thirdly, whether they are ſhips, goods or + tein 


upon which the infurance is made, is a fact which muſt be 
ſtated. It is abſolutely neceſſary that there thould be a ſpeci- 


fication upon which of theſe the underwriter inſures ;” becauſe 
otherwiſe it would be impoſſible. to know, whether, in any 
inſtance, he is liable or not to the loſs ſuſtained. But it is 


another queſtion, whether, in policies upon goods, it be ne- 


ceſſary to declare the particulars. The practice, I believe, is 


very unſettled. It is the opinion, however, of a very re- 
ſpectable merchant, that the particulars of goods ſhould be 
ſpecified, if poſſible, by their marks, numbers, and packages, 


1 Magens $. 


rather than that they ſhould be included under the general de, 


nomination of merchandize; or that if it be agreed to inſert 
them, when known to the inſured,” care ſhould be taken not 
to omit it, as ſuch ſpecification prevents much trouble in 
proving to the inſurer the particular goods inſured, which are 
more or leſs ſubjet to damage. But this mode of particu- 
larizing property is only adviſeable to be done, or, indeed, can 
only be done, when the riſk commences at home; becauſe, 


when goods are coming from abroad, it is better to inſure un- 


der general expreſſions, on account of che various caſualties, 


which may happen to obſtrutt the purchaſe of the. commodities 


intended to be ſent. . It may be proper here to mention, that 


there are certain kinds of merchandize, which are of a periſh- 
able nature, and liable to early corruption; on account of Vide the Am. 


which, the underwriters of London have inſerted a memoran- 
dum at the foot of their policy, by which they declare, that 
' in 
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OF DE 20 * ey. 
* lwisgees upon corn, lh, falt, fruit, flour, and bed, they 


ws will novbe-anſwerable for any | partial loſs, but only for ge- 


" * 


Per Buller lac. 
tice in Cocking 
v. Fraſer, 


B. R Eaſt. 


25 Geo. III. 


vide polt. 


Cantillon v. 


Lond. Aſſur. 


Comp. men- 


ö tioned, 


3 Burr. 1553. 


tal averages, unleſs the ſfip be ſtranded. That in inſu- 
2 ſugar, tobacco, hemp, flax, hides, and ſkins, they 


c.eonſider themſelves free from pottial loſſes,” not amounting to 
eve per cent. and that on all other goods, as well as on the ſhip 
and freight, if the partial loſs be under three pounds per cent. 


unleſs it ariſe from a general average, or the nps, of the 


This clauſe was 660 in Ce: in Per to 
prevent the underwriters from being haraſſed by trifling de- 
mans, which muſt neceſſarily have ariſen upon every inſu- 


rance of this kind, on account of the periſhable nature of the 


cargo. The form of this memorandum was univerſally uſed, 
as well by the two inſurance companies, us by private under- 
writers, till the year 1754, when Lord Chief Juſtice Ryder 
ruled, and a ſpecial jury, agreeably to his direction, decided, 
that a ſhip, having run a- ground, was a ſtranded ſhip within 
the meaning of the memorandum; and that although ſhe got 
off again, the underwriter was liable to an average or partial 
bſs upon damaged corn. This deciſion induced the two com- 
panies to alter the —— by ſtriking out the words, 
« or-the ſhip be flranded; fo that now they conſider them. 
ſelves liable to no loſſes, which can happen to ſuch commo- 


dities, except general averages and total loſſes: But * old 


form'1 is ſtill ner bene the Ae wee ue 
What mall be eonſidered s as loſſes within the 8 of | 
this memorandum, will be the ſubject of future inveſtigation ; 
my deſign at preſent being only to entimerate the eſſentials of 
a policy, and the reaſon and __ of war vt as FRE as 1 have 


ey able to trace them. 5 n 


1 


e i are, hoover, ſome kinds of property, "which do 


not fall under the general denomination of goods i in a policy; 


Ard for the loſs of which the underwriters are Hot anſwerable, 
Unleſs they's are 2 5 named. 


An 


83 


OF| THE POLICY. „ 8 


An don was brought upom à policy of bn che © MAT. 
csgptain's goods for ſix months certain. ¶ The loſs proved was mn 
chiefly for goods laſhed on deck, and the captain's cloaths,. KEY b 
and the ſhip's proviſions. It was proved by an underwriter 26 Oro. III. ar 
and a broker, that none of thoſe things are within a general — RT, 
policy on goods; for the -rifk was greater as to goods faſhtd 
on deck than other goods: and a polhiey on goods means only 
ſuch gods as are merchantable, and a part of the eur go. W 
They alſo ſwore, that when goods like the preſent are meant [ 22 ] 
to be inſured, they eee e eee name; and me | 
rang; ee eee eee | 

$99, Sas We wo 12 ne ea ra ag 12 

I) Manefi aid W * eaters ile, 
and underſtood the uſage tobe ſo: therefore he adviſed the 

plaintiff ro withdrav of 0 rn WH ee 9 
wee to ow ee By 

* 4 by „ its eee > , 22 
It $s-aiqueſtion has a extzo6PW8ihrs er A otro, | 
Wyo 'be' recoverable utider r poſficy up Rooks . 

and merchandizes generally: #644 en find no printed 6ale, - . 
where the queſtion has been at all diſcuſſed in England. In 5 
one caſe, Da Ca v. Firth, the ſubjett matter of the mſu- 4 Burr. 1966. 
rance was bullion, and theipolicy was general onLgoodsfarſd 
merchandizes : but no objection was taken on that ground; 

nor was the point ever argued. By:the'brdmarices'of federal 

foreign ſtates, Middleburg, 'vihſfierdam;"Kontzfberg,cand' others 3 2 Magens 77. 
it is v/pttsally declared, that money ſhall mot be recovered % 231, a | 
under the \denomination of -poods'vr anerchandi ze; but the 5 
inſurance muſt, in the:pdlivy/be bpreſſall bo be · upon money | 
to render it valid. The book, in which the ordinances above 1 Magens 19. 
referted to are colletted, ſtates explicirtykthar gold und filver, N 
coined and uncoined, pearls and other ſewtls,"may'be infaved 

at \hondon and Hamburgh, magna an abt 

"BIO e of enn n 


22 


Nocrut, in bis eriſe upon Ane conctirs Ne 
letter opinion, and quotes Sun rm upon the fABJERt'; "he 
draws a viſtiriftion, upon tlie merits of Which 1d NY 
. to men purpdſes bf 
: commerce, 


Wy OFTHE POLICY. 


0 a A P. commerce, Ahich conſſitute part of the cargo, * ſuch af 
8 are merely perſonal, and for private purpoſes; the former 


5 


>=" p-127, being clearly liable to contribute to a general average; but not 
; os, Not. 1. the latter. His words are theſe: « Aſſecurans merces in talem 
e navem immiſſas, antelligitur aſſecurare pecuniam, aurum, ar- 
, gentum, gemmas, margaritas, el annulos in dicta navi exifien- 
4 tes, guæ omnia, appellatione merrium, in nauem immiſſarum, 
„ comprehenduntur, licet expreſſa nan fuiſſent. Santerna decla- 
. | .« rat, quod fi pecuniæ, margaritæ et anuuli erant deflinati ad 
. « vendendum vel mercandum alias merces, tunc appellatione mer- 
| « cium veniunt, et in aſſecuratione comprebenduntur, el loco mer- 
« cium habentur : vocat diftas res merces, cum occaſione earum, 
d habeat locum contributio, ſicut aliarum rerum, ne in lis 52 
4. curationibus mercatorum potius apices juris, quam veritas ob- 
1 ſervari videantur: et tandem, quia largè comprehenduntur 
« omes res, que ſunt deftinate: ad negotiandum, et facit etiam, 
« quod ee mercium navis extenditur etiam ad pecuniam 
. numeratam. I forbear to draw any concluſion from theſe 
premiſes, which is the plan I have uniformly n. r 
cane is no en 2 . the. ewe 


. 4 141 
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| . Fomithly, The name of a place a at : which ths goods are 

| | nnn. 

M 4 | T This has how ales held to be AP in 1 at 
| 5 leaſt for upwards of two hundred years ; and muſt be ſo, on 


1 — 
NG. vo ole de 
-- by WI I = phe 9 


account of the evident uncertainty which would follow from 
5 ä | - a+ contrary: practice, as the inſurer would never know what 
«x | be riſk was, mich be had undertaken to nue. ; 


Molloy, b. 2. Illy hes laid Sons this arne, chat if a hip be in- 
. e ee Les. ary tore „ a blank being 
left by the lader of the goods to prevent; a ſurprize by an 

enemy, and if in her voyage the happen to be caſt away, 

though there be private inſtructions for her port, yet the in- 

ſured muſt ſit down with his loſs, by reaſon of the uncertainty. 

In ſupport of his opinion, he cites the caſe of Monſieur Gour- 

dan, governor of Calais, which was decided by commiſſioners 

* hu __ at Rouen * the aſſured, becauſe, although 


_ * 
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OF. THE POLICY. 1 | 2 
the bills of lading truly declared the quantity and quality x: cn A =; 


the goods, the port of the ſhip's diſcharge was left a blank, 
on account of the war, which was then nne; Such allo. 
is now 45 _ and Oy * merchants. 

Ie is 455 ee to ſlate in the ao at what port or 
places the ſhip may touch and ſtay during the voyage, ſo 
that it ſhall not be. conſidered as a deviation to go to wy of 
thoſe n | | 


Fiſtbiy The time he the riſk commences, Ha. e it Od. of Ant- 


ends. In moſt of the commercial countries abroad, it is par- 2 Amſter- 
dam, France, 


ticularly expreſſed either in their ordinances or policies, and Spain, and Co- 
penhagen. 


ſometimes in both, that the riſk of the inſurers ſhall com- 

mence, the moment the goods quit the ſhore, and ſhall con- 

tinue till they are landed at the place of their deſtination: 

and that the inſurer not only runs the riſk in the ſhip named [ 23 J 
in the policy, but alſo in all the boats or lighters, that ſhall | 

be employed in carrying the goods aboard, and alfo in fetch- | 
ing them aſhore. But the cuſtom of this country is very Lk 
different, for the Engliſb policies expreſsly declare, that & the No. 1. 
adventure ſhall begin upon the ſaid goods and merchandizes 


« from the loading thereof jon board the ſaid ſhip, and ſo ſhall As to contiau- 
continue until the ſaid ſhip, goods, and merchandizes ſhall _—_ 255 
« be arrived at L. and upon the ſaid ſhip. until ſhe hath c 2. page 37. 
« moored at anchor 24 hours in good fafety; and pon the 

& gods til the Jame be there ſafely diſcharged and landed.”* 

From theſe words, it is obvious, that inſurers are not anſwerable 

for any accidents, which may happen to the goods in lighters - 

or boats going aboard, previous to the voyage; yet as the 

policy ſays, the riſk ſhall continue ill the goods are ſafely landed, 

it ſeems ao leſs obvious, that where ſhips cannot come cloſe 

to the quay in order to unload, the. inſurer continues reſpon-- 

fible for the riſk to be run in carrying the godds in boats | 

to the ſhore. If there be a loſs, however, in theſe caſes, the 

accident muſt have happened while the goods were in the 

boats or, lighters belonging to the ſhip; for then it is con- 


fidered as a continuance of the ſame ſhip and voyage. But ltd v. Car- 
in a caſe where the owner of the pods. brought down his wer, een ; 


1236. 
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— 
* 
: 


- 


Tn... 
— r 


a 


a. df TRE POLICE. 
0 5 * P. own lighter, received the goods out of the ſhip, and before 
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5 they reached land, an accident happened, whereby the goods 
8 were damaged, a a ſpecial jury of merchants, under the expres 
ik | direction of Lord Chief Juſtice Lee, found that the inſurer 
no | was diſcharged, although the inſurance was upon goods to | 
th . 8 n till the Jame Aired be ſo fe fey eee, £ 875 i 
2 7 
© 1 80 ee laſt . 10 the le of. oy a 
: in which people are obliged to unload their goods, is ſtipu- a 
lated; but in England no expreſs time is fixed, the owners | 
| gebe bat being left to their own - diſcretion, provided there is no a 
noway. unreaſonable ſs which muſt wm en upon Cir» | 
| 85 eue. 1% 0 E fs T1408 G 
5 a 5 r Wer 103 HOTELS ORF | 225 f 
„ The i co the body of a thip, according to the form of 
| the policy received in practice, is to commence in general, 
er 1 + nn gyttn and ſo-ſhall continue and 
« endure until the faid ſhip ſhall arrive at 
cc and hath there been moored at anchor eee 3 n 


« Wa r 5 


a 
D When 3 is 5 deen on the an, riſk, 1 a 
0 e of the adventure is ſometimes {lated to be “ im- t 
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t 
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« mediately from and after her arrival at the port /abroad ;” 
at other times, from the departure; and in hort, it is ſo 
variable, that nothing certain can be ſaid upon the point, de- 
pending, as it always has, and always muſt, upon the gs. | 1 
tions of the n i ee the contract. I t 
| | 
: _ Sixthly, Of. 00 various PS . rifks, at which the { 
f underwriter inſures. Theſe muſt always be inſerted in all 0 
| x policies, and indeed the words now uſed are ſo compreher five, 
4 | Book 2. c 7. that in the opinion of Molly, all thoſe curious queſtions, r 
111 5 which occaſioned much debate and controverſy among the b 
bl lawyers of former days, are now finally ſettled. Be this as it 0 


3 


„„ 


may, it is certain, that there is hardly any event which tile 
imagination can form, as likely, in the common courſe of 


l 
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. | i 
things, to happen to any ſhip, that is not amply provided for ; 
i "0 the Hole now uſed by wbt. They undertake ar 
. 10 
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or THE POLICY. 


to th ce all unh of the ſeas, men of won. chan enerpler Cc 8,4: 


« pirates, rovers, thieves, jettiſons, letters of mart,, and 
« counter wart, ſurpriſals, takings at ſea, arreſts, reſtraints, 
« and detainments of all kings, princes, and people, of what © 
« . nation, condition, or quality ſoeyer ; barratry of the maller 


« and mariners, and all other perils, loſſes, and misfortunes, 


« that have or ſhall come to the hurt, detriment; or damage 
« of the ſaid. goods and merchandizes, and ſhip, or any part 
« thereof.” But although, the words, deſcriptive of the 
hazards run by the inſurers, he ſo very large and comprehen- 
ſive, it ſhould ſeem that a great difference is to be made be- 
tween the damage ſuſtained by goods from injuries un haard a 


ſhip, and that which occurs by external accidents; that the 
inſurer is liable in the latter caſe cannot admit of a doubt, 
but as the former may proceed from the bad ſtowage of the 
goods, or ſrom their being expoſed to wet; and as they are 


neglects attributable to the maſter ; the ſhip and not the in- 


ſurer ought. to be anſwerable. : Upon this point, however, 


I find no caſe in the reports, and therefore I merely ſtate 
what I conceive to be underſtood as the law upon the ſubje&. 
In Malyne it is ſaid, that if there be thieves on ſhip- board 
among themſelves, the maſter of the ſhip is to anſwer for 
that, and to make it good, Jo. that the inſurers are not to be 
charged with any ſuch loſs, for he ſuppoſes the word 5 thieves” 


to mean afſailing thieves only, for ſo he terms them. It is 


certain, that a modern ſtatute gives ſome countenance to this 


idea, by the preamble to Which it appears, that previous to 


the period of paſſing that act, the owners of the ſhip were 
liable to the proprietors of the goods for any embezzlement, 


3s the r | 


. * 9 5 
by k 13 6 
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1 Magens $6, 


Ss - 


Malyneye 423. 
Lex. Merc. 
Red. 4th edit, 


P. 29 a 
[9,35 
855 


7 Geo. II. 6. 15. 


ſecreting, or making away with, of the goods, by the maſter 


or the mariners, or with their privity, to whatever amount the 
value might be: by that ſtatute, however, the meaſure of the 
reſponſibility is to be the value of the ſhip and freight (a). To 
be ſure, it is not a neceſſary. conſequence, that becauſe. the 


owner is liable ! in ſuch a caſe, therefore the infurer if an in- 


() By a ſubſequent ſtatute, 26 Geo. III. ch. 86. the owner z reſpanſibitity i is 
limited to the value of the ſhip Ack Teich, even in caſes of external obe, 
without the prielty of the maſter or mariner: and by the 2d ſelf, owners 
are wholly exempted from any loſs occaſioned by fre. 8 . 

8 2 BY | func 
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orf THE POLICY. 
cn A r. ſurknce has been made, muſt be diſcharged, een as the 


underwriter expreſsly undertakes, by the terms of the policy, 6 

1 1 de afſe- to anſwer for the barratry of the maſter and mariners. Roccus, 
Wo gn however, is of opinion, that when a theft is committed on | 
10 ED board the ſhip, and ſome goods have been ſtolen, then the in- | 
ſurers are not bound, becauſe the owner of the goods, as much | 

dlãs in him lies, is obliged to take care of them; and if they | 


| nate ſtolen, while in the veſſel, this cannot be called an acci- | 
deutet, but has happened through the negligence of thoſe, | 
who did not take proper care of them. He adds, that the | 
maſter or owners being liable is an additional reaſon for this | 
regulation, becauſe the maſter of the ſhip is held anſwerable 
for thefts committed therein, as by receiving the goods on 
board, he enters into a tacit agreement to deliver them ſafe 
and whole. It was thought proper thus to ſtate the opinion 
of this learned writer upon the ſubjedt, the law of England in 
this reſpect being ſilent; though his reaſoning upon this ſub- 
ject is by no means concluſi ive as to Engliſh inſurances, on 
account of the i term of the contract. 
Aicha Mays, © But les the underwriter is liable for a robbery of the 
nard, bef. Lord goods inſured, when committed by thieves from without, 


Mansfield at 

138 Hil. cannot be doubted; as thieves are a PR expreſsly inſured 
ac. 1785. 

Mollgy, FE. by Vo ons ö | : 
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., Is dition to the various riſks above enumerated, which 
the underwriters take upon themſelves, it is the general 
practice, to inſure 4% or not Io 72 which is certainly very 
hazardous; becauſe if the ſhip or goods ſhould be loſt at the 
- time of the inſurance, ſtil the underwriter, Provided there 


be no fraud, is liable. The premium is, however, in propor- 


ton! 
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4 , 3 1 There i is one caſe; i in which; by iQ of . the un- 
e derwriters are prevented from paying upon certain of the riſks 

| mentioned in the printeg policies, and that is in inſurances 
n upon 


Il tion, depending upon the circumſtances ſtated to ſhew the 
1 -probability or improbability of the ſhip's ſafety. Theſe words 
. e Ioft or not loft,” are peculiar to Engliſh policies, not being 
te: . 

i . works x barns in the policies of foreign nations, ws 


| OF THE POLICY: 
upon cargoes of ſlaves. The aQts of parliament upon chis 


254 
e 1 A b 
I. 


ſubje& are annual acts, for regulating the ſhipping, and car- 


rying ſlaves in Britiſb veſſels: from the coaſt of Afrira: but 
they have now been continued for ſeveral years, and, on ac- 
count of the benefits derived to the ſlaves from the humanity 
of thoſe proviſions, are likely to be continued. With a view, 


” . 
o 
7 


therefore, to procure better treatment, when in health, and a 


greater degree of care and attention when in ſickneſs, for the 
objects of this traffic, the legiſlature has provided, that though 
the uſual printed words may remain on the face of the policy, 
that no loſs or damage ſhall thereafter be recoverable on ac- 
count of the mortality of ſlaves, by natural death or ill treat- 
ment, or loſs by throwing overboard of flaves on any account 
whatever, or loſs or damage by reſtraints and detainments, by 
kings, princes, people, or inhabitants of Africa, where it ſhall 
be made appear that ſuch loſs or damage has been occaſioned 
through any aggreſſion for the purpoſe of procuring ſlaves, 
and committed by the maſter of any ſuch ſhip, or by any 
perſon or perſons commanding any boat or boats, or party or 
parties of men belonging to any ſuch ſhip, or by any perſon 
or perſons acting by the NS of any ſuch n or com- 
_— reſ ond | | 


\ 


"Sande The e or premium PA the riſk, or 
hazard run: this is the moſt material part of the policy, be- 
cauſe it is the conſideration of the premium received, that 
makes the underwriter liable to the loſſes that may happen. 
In Engliſh policies it is always expreſſed to have been received 
at the time of underwriting ; © we the aſſurers confeſſing 
« ourſelyes paid the conſideration due unto us for this aſſu- 
«* rance by the aſſured. This being ſubſcribed by the under - 
writer, it is proper to enquire whether, if the premium were 


not actually paid at the time, he could afterwards main- 
tain an action, for it againſt the aſſured, who might then pro- 


duce his ſubſcription, as evidence againſt himſelf. One old 
caſe has been found upon the ſubje&, but that is by ho means 
ſitisfactory. It was an action of aſſumpſit, and the plaintiff 
declared that the defendant was indebted to him in twenty 


pounds, for a premium upon a policy of inſurance on ſuch 2 


34 Geo. III. 

c. 80. ſ. 10. 
continued by . 
39 Geo. III. 

c. 80. J. 24, 25. 


I 26 1 


"Ws > 
Fowk v. 5 
Pinſackez 2 Lev, 
153. | 


5 ear Dun Polen 


0 a A „ ſhip. The deſendant demurred ſpecially, becauſe the plaintif 

| 6 did not ſhew the conſideration certainly, what the premium 
bras, or how it became due: but the objection was not 
allowed, for this is as good as an indebitatus pro quodam ſalaria, 

which has been adjudged good. Here, however, is no deci- 

 . _ - ſion upon. the merits, nor does it appear, whether the defen- 

dant was the broker or the inſured» himſelf,” It is true, in 

practice, policies in general are effected by the intervention of 

e a broker; and by the uſage of trade, open accounts are kept 

| between the inſurers and brokers, in which taſe, the under- 
writer may have an action againſt the broker for premiums re- 


ET ceived to his uſe. In one caſe, indeed, the PR did TR 
Wen bare was one 3 it. | 


Sia v. Maſon, It was an alien bj? chi ae Lodi thi owners, who in 
Mich. Vac. 1785, 

at Guildh. this cafe acted, without the intervention of a broker, for 

| money had and received to his uſe. The caſe was decided 

upon otber grounds, for which it will be mentioned more at 

jength bereaſter; but juſt before the verdict was given, it was 

objected, that this action would not lie for premiums againſt 

the inſured themſelves. ' Lord Mansfield, however, thought the 

objection came too late, and would not, at that ſtage of the 

cauſe, when the ey” were 1 to ow oe verdict, enter 


3% v 5 e M FLEE 


We wi AD Es by ü the W * a Nooker gh 
the aſſured, for premiums'paid by the bankrupt to the under- 
[27] | writers, the- queſtion came collaterally before the court: but 
1 do not find that any point was reſerved; and the verdict 
was general. However, upon all the cafes it ſeems that the 
Yon e is the ane tor b at gar SHE of e 


een 


Airy and others, Ie v dr ee n rs wy the: plaintiffs; 26 Ge of 


Aﬀignees of Afr gon, who was a broker at Newcaftle, and who' had procured 
Tein St. r an inſurance to be effected by different perſons for the defen- 
Sand i dant. The declaration Rated, that in conſideration that the 
bankrupt: would procure an inſurance to be made on the ſhip 
Jon, and would procure” ſix hundred pounds to be infured 

| er ng og and ee 'perforns, the defendant pro- 
miſed 


Ges. II. 


A mt oy "x 


PFF 


or 3 g on he Leh of the inſured." 
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a e ſum for re 85 The Giſt ee, a 
whether credit was given. by. the underwriters to the aſſured 
or to the broker, where the premium was not paid down at 


the time the aſſurance was made. Million, the bankrupty . 


ſwore, that in May 1764, he was told by the underwriters 
that they ſhould look upon him as their debtor, and that they 
would have nothing to do with the inſured, which was con- 
fidered at Newcaſtle, as the London practice: that from that 


time he had always acted on this plan, and had paid, tuns 


that time, one thouſand pounds to underwriters, which he 
had never received. His commmiſſion was five per cent. Lon 
dn inſurance brokers were then called, who ſaid, they under- 
ſtood the underwriters looked to them only; and that the un- 
der writers did not once in ten times know: who the inſured 


vere; and that in caſe of failure, the underwriter came upon 
the . of the broker; the N e n the in- 


ny , Gr Coat; 48 1 15 


-Lonk Ai __ « The plinth e E "OY 
tri to the general uſage in London; for they abt by a 
ſpecifick' rule, which they ſuppoſe to be the rule in London: 
and if the uſage in London "_ doubrful, Mill the heron 


wean be er to recover. 
3 


There was a rerdif for r bing. : 


| Eightbly; The ry A and year, on which the _ U 


is executed. This infertion ſeems very neceſſary, becauſe by 
comparing the date of the policy with the date of fads which 
happen gſterwards, or are material to be proved, it will fre- 
quently appear, whether there is any reaſon to + primed 


* 4 


4 


The ninth and laff requilite | of a (policy br inſurance 5 
that it be oy wiped. | 


By ſeveral afts of lee bad t in this and the pre- 


cedt 1 4 reigns, various duties had beert impoſed upon policies 
of. 
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35 Geo, ut.” 


c. 63. 


Section 1. 


4 fraftional part of one hundred pounds, a like ſtamp duty of 
 « two ſhillings and fixpence for each fraftional part of one 


o THE ' POLICY: 
r. of inſurance; but by an act paſſed in the 35th year of Geo. III. 


for the purpoſe of impoſing a new duty on marine auemnerg 


it was by the 24th ſection of the ſtatute poſitively declared, 
that all former duties on that ſpecies of inſurance ſhould, from 


2 and after the 5th day of Zuly 1795, ceaſe and determine, and 


be no longer paid or payable. By the 2d ſection of the act it 
is declared that the duty thereby impoſed ſhall not extend, or 
| be conſtrued to extend, to inſurances bi or e 
from n by D e ents al thanks 

f Nr 7 1 Seed ed . 

0 For every „dan, or ae vellum or parchment, or n | 
„0 of paper, on which any' inſurance upon any ſhip or ſhips, 
goods or merchandize, or upen any other property, or in- 
« tereſt whereon inſurances may lawfully be made, ſhall be 
& engroſſed, written or printed, the ſtamp duties following 


upon the ſums inſured; that is to ſay, Where the ſum to 


be inſured ſhall amount to one hundred pounds a ſtamp 
« duty of two ſhillings and ſixpence, and fo progreſſively for 
„ every ſum of one hundred pounds inſured ; and where the 
& ſum to be inſured ſhall not amount to one hundred pounds, 
<« alike ſtamp duty of two ſhillings and ſixpence; and where 
the ſum to be inſured ſhall exceed one hundred pounds, or 
any progreſſive ſums of one hundred pounds each, by any 


« hundred pounds; And that upon all and every iuſurances 


. or inſurance, where the premium, or conſideration in the 
% nature of a premium, actually and bond fide paid, given, 
4 or contracted for, ſhall not exceed the rate of ten ſhillings, 


« there ſhall be paid the following duties; (that is to ſay), 


. « where the ſum. ſo to be inſured ſhall amount to one hun- 


« dred pounds, a ſtamp duty of one ſhilling and three- pence, 
« and ſo progreſſively for every ſum of one hundred pounds 
« ſo inſured ; and where the ſum ſo to be inſured ſhall not 


% amount to one hundred pounds, a like ſtamp duty of one 
4 ſhilling and three-pence ; and where the ſum ſo to be in- 


« ſured ſhall exceed one hundred pounds, or any progreſſive 


4 ſums of one hundred pounds each, by any fractional part of 
| ” one hundred e a like ſtamp duty of one ſhilling and 


| 6e three 


OF THE POLI CY. 
x three-pence for ſuch fraftional part of one bundred pounds; 


which ſeveral duties ſhall be n and paid by the aſſured 


« in 28 RY e e 


4 * Ss 1 10 it further mths That upon 
t all and every ſuch inſurances or inſurance, where the pre- 
5 mium, or conſideration in the nature of a premium, aQually 


and band ſide paid, given, or contracted for, ſhall not ex. 


« ceed the rate of ten ſhillings per centum on the ſum inſured, 
„ it ſhall be. lawful, in all caſes where the ſum inſured ſhall 
9 two hundred pounds or upwards, to uſe ſtamps 

of two ſhillings and ſixpence for every two hundred pounds 
« of the ſum inſured, inſtead of ſtamps of one ſhilling and 
« three-pence for hid one hundred yon of the like ſums 
«6 1 ee tb 2a 


16. Lang be it n —_ by the authority aforeſaid, 
« « That every contract or agreement which ſhall be made or 
« entered into for any inſurance, in reſpe& whereof any 
« duty is by this aft made payable, ſhall be engroſſed, 
« printed, or written, and ſhall be deemed and called, 4 
« Policy of Inſurance; and that the premium, or conſideration 


| : 


0 u 4 
— 


8 


SeQtion 1% 


in the nature of a premium, paid, given, or contrafted for, 


upon ſuch inſurance, and the particular riſque or adventure 


<« inſured againſt, together with the names of the ſubſcribers 
« and underwriters, and ſums inſured, ſhall be reſpettively 
q expreffed or ſpecified in or upon ſuch policy, and in de- 
fault thereof every ſuch inſurance ſhall be null and oo tq 
+ all intents and purpoſes * | 


« And be it fyrther enacted hg the « and aforeſaid, 


4 That no policy of inſurance upon any ſhip, or upon any 
« ſhare or intereſt therein, ſhall be made for any certain term 
longer than twelve calendar months; and every policy 


void to all intents and purpoſes.” 
The roth ſection of the ſtatute kits for an allowance 


fo be made under certain circumſtances by the commiſſioners, 
| where 


Section 128 : 


« which ſhall be made for any longer term ſhall be null and 


Section 10. 


TR" 


PF 
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C8 +.» r be found 


ane R ed denier h M2 

e et 7H io tg ol ph 2 

The 0 ſeftion 8 that e ie e in the 

act ſhall prohibit the making of any alteration which may 
lawfully be made in the terms or conditions of any policy of 


ijnſurance, duly ſtamped as aforeſaid, after the ſame ſnlall have 


been underwritten, or to require any additional ſtamp dinyaby 


reaſon of ſuch aherationz ſo that ſuch alteration be made be- 


fore notice of the determination of the riſt originally ue 

and the premium or conſideration originally paid or ον 

wacted for ſhall exceed the rate of 10 . per cent. ow We fur 
inſured, and ſo that the thing inſured ſnall remain the pro- 


perty of the ſame parſon or perſom, and/ ſo that ſuctraltera- 


tion ſhall not prolong the term inſured beyond the period 
allowed by this act (ſee ſect. 12.) and fo that no additional or 


further ſum. ſhall be inſured "__ ne. means of ſuch al- 


teration. | $4 b 2 TE3 PEELED) 0 YEN 18 + 2 


/ * , 
i Nr 


By this hides a - des of PR) is bs both on the 
perſons. procuring, and the brokers. effeting inſurances on 
policies not duly flamped ;. and the latter can neither demand 
their brokerage, nor the money expended. for premiums; and 
by the 17th ſection, every under writer ſubſcribing; ſuch illegat 


| en ere 83 yet 20A 12 


[29]. 
. Ord. of France, 
Article 69, Tit, 


Aſſurance. 


Fd 


g 8 b 
75 * « 3 
2 


By the. . 10 * 2 Shae mig 
tries; all policies of inſurance muſt be regiſtered; but no ſuck 
133 prevails in England, either by law, or in pradlice. 


** * * * 
4 * 
, 
4, * 
# 14 
4 — 
| 
1 * 
4A 
oY 
1 0 * 5 
„ 3 4 
4 * Y * — a a 
5 & FI een 223 4 
3 N f * 7 . 1 7 3 rey : "*% 4+ o + * £ u + 2 4 » SF 44 220 5 — — * 


2 


CHAPTER THE. erco 
of the Conſtruction of the e Polly. | 


A POLICY. ah inforames, being. contadl of as CH A P. 
and being only conſidered as a ſimple contratt, muſt . 

always be conſtrued, as nearly as poſſible, according to __ 

intention of the contracting parties; 3 and not according to x Burr: 347. 

the ſtrict and literal meaning of the words. The mercantile en Note 18. 

law, in this reſpect, is the ſame in every part of the world 

ſor from the ſame premiſes, the ſound concluſions of reaſon 

and juſtice muſt ever be the ſame. Thus as the benefit of 

the inſured, and the advancement of trade, are the great ob- - 

jefts of inſurance, policies are to be conſtrued largely, im 

order to attain thoſe ends: for it would be abſurd to ſuppoſe, 

that when the end is inſured, the ordinary and uſual means of 

attaining it can: poſſibly be excluded; whatever, therefore, is 

done, by the maſter. of the ſhip, in the uſual courſe, neceſ- 

ſarily, et ex juſtd cauſa, although a loſs happen, een * x Burr, wm 

anne ſhall ”_ aa 8186 


But i in Sense of ſn no ks 1 e 
frequently followed than the u/age: of trade, with reſpect to 
the particular, voyages or riſks to which the policy relates; 
and in the cafes about to be quoted in ſupport of theſe. prin» 
ciples, it will be found, that the learned jadges have always 
called in the uſage 6 WO as the ae _— which the 


con mh evade tu mes 


In ſtating the Aifferent caſes upon this ſubject, as the point 
is nearly the ſame in all, the order of time, in whuch-they . 
were determined; is that voor will be eee in order to 
feng confuſion, 0 : 


The firſt to be eh is an een vid ity abs Anonymous, 


time _ n he Second; but it is from a reporter ob very TY 243. 
| good 
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e HAP. 
II. 


OF THE CONSTRUCTION 


8504 authority. A policy of inſurance ſhall be conſlrued to 
run until the ſhip ſhall have ended, and be diſcharged of her 


voyage; for arrival at the port, to which ſhe was bound is 


not a diſcharge ill ſhe it unloaded: and it was ” hs. a by 
the whole court, upon a demurrer. 


But although this confliu8tion may be perfectly right, 


Where the policy is general from A. to B. yet if it contain 


Lockyer and 
others v. Offley, 
x Term Re- 


ports, p. 252, 


the words uſually inſerted « and till the ſhip ſhall have moored 
„ of anchor twenty-four hours in good ſafety,” the underwriter 


is not Hable for any loſs, ariſing from ſeizure after ſhe has 


been twenty-four hours in port; though ſuch ſeizure was in 
conſequence of an act of barratry of the maſter during the 
voyage, for, if it were extended beyond the time limited in 
the policy, it would be impoſſible to lay down any fixed- TA 
and all e vs CR and em KG” 

; Phi was decided in an action on a policy of infurance on 
the ſhip Hope from Hamburgh to London, ſubſcribed by the 
defendant for two hundred pounds at one guinea per cent. At 
the trial before Mr. Juſtice Buller, at Guildhall, a verdict was 


found for the plaintiffs, ſubject to the opinion of the court, 


upon the following caſe : that the plaintiffs were intereſted 
in the ſhip to the amount of the ſum inſured. That in the 
courſe of the voyage, the maſter committed barratry by 
ſmuggling on his own account, by hovering and running 
brandy on ſhore in cafks under ſixty gallons. That on the 


firſt of September 1785, the ſhip arrived in ſafety at her moor- 
ings in river Thames, and remained there in ſafety till the 


#wenty-ſeventh of the. ſaid month of September, when ſhe was 


ſeized by the revenue officers for the ſmuggling before ſtated, 


That about three weeks after the ſeifure, the plaintiffs in- 
formed the underwriters thereof; and that they would hold 
them liable on the policy. That on the twentieth of Oober, 
the plaintiffs preſented a petition to the commiſſioners of his 


majeſty's cuſtoms, in which they imputed all the blame (which 


was certainly the truth) to the captain, and praying that their 
veſſel _ be reſtored, on paying ſomething to the ſeizing 


officer. The anſwer was, © that, the proſecution muſt pro : 


\ iy ceed, 


——n @« wu. @S 


tooth EP SIR, A. af... HEY. AS. 


or THE Fl E. 


« ceed, as the ſhip had been 8 of a groſs violation of the e 6 4 r. 6 


« Jaws, but that the owners ſhould be at liberty ro compound, 


« according to the rules of the Exchequer.” That the ſhip 


was appraiſed at the ſum of three hundred and forty- five 
pounds, and by the courſe of the court of Exchequer, the 
ſhip would have been reſtored to the plaintiffs, upon the pay- 
ment of two hundred and thirty pounds, beſides coſts and 
charges, which would altogether have amounted to three hun- 
dred and twenty-nine pounds nine ſhillings and ſeven-pence. 
That in November, a notice was indorſed on the policy, bind- 
ing the underwriters for all coſts and charges expended about 
the recovery of the ſhip. That this was ſhewn to "Ws under- 
writers, who refuſed to in it. 


This caſe was fully argued, in FR abſence of Lord «4 Man: 


fel, and the court having taken time to deliberate, Mr. Juſ- 


tice Willes pronounced their unanimous opinion. © There 
« is no doubt in this caſe, but that the maſter was guilty of 
« barratry, by ſmuggling on his own account, without the 
« privity of his owners. Many definitions of barratry are 


to be found in the books, but perhaps this general one may 


« comprehend almoſt all the caſes : barratry is every ſpecies 
« of fraud or knavery in the maſter of the ſhip, by which 
e the freighters or owners are injured; and in this light a 
« criminal or wilful deviation is barratry, if it be without 
« their conſent. The general queſtion here is, whether, as 


« the loſs, which was occaſioned by the barratry of the maſter, . 
« did not bappen during the continuance of the voyage, the in- 


« ſurers are liable? I muſt own this appears to me to be a 
novel queſtion, and not to have been decided by any former 
« determinations. | Difficulties. occur on both ſides in laying 
« down any rule. The firſt thing to be obſerved is, that the 
« policy, by the terms of it, is an undertaking fora limited time, 


during the voyage from Hamburgh to London, till the ſhip 


« has moored twenty-four hours in ſafety ; and the ſhip was not 
« adtually ſeized till near a month afterwards, But it has 
« been ſaid that under the. 24th of George the Third, chap. 


4 47. and the exciſe laws, the forfeiture attaches the moment 


4 the act is done, and that the B was committed during 


he i | & the 
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ob vn. CONSTRUCTION. 
1 EL. e. « the voyage. 11 may be ſo as to ſome purpoſes, as to prevent | 
1 7 « intermediate alterations or incumbrances ; but I think the 
Wy « aftual property is not altered 7! after the ſeizure, though f 
1 te it may be before condemnation. I will put this caſe; ſup- | 
#0 « poſe, before the ſeizure of the ſhip, ſhe had gone another | 
F 8 voyage, and on her return had been ſeized, would the 
. 3 1 33 ] © crown be entitled to an account of her earnings, after de- 
.j | « ducting the expences of the outfit ? ſurely not. Till the 
8 4 ſeizure, it was not certain that the officers of the crown | 
nl. | « knew of the illicit. trade carried on by the maſter, or whe- | 
. « ther they would take advantage of the forfeiture. It would | 
+0 „be a dangerous doctrine to lay down, that the inſurer | 
15 « ſhould, in all caſes, be liable to remote conſequential da- | 
3 j « mages. This has been compared to a death's wound re- | 
Fi & ceived during the voyage, which ſubjected the ſhip to a | 
1 ' « ſubſequent loſs. To this point the caſe of Meretony v. | 
þ "1 Taker 2 1 &« Dunlep, ſeems very material. That was an inſurance on a 
©} « ſhip for ſix months; and three days before the expiration | 
*Y te of the time, ſhe received her death's wound, but by pump- 5 
. « ing, was kept afloat, till three days after the time : there 
#1 « the verdict, under the direction of Lord Mansfield, was ; 
| q « given for the inſurer; and i it was afterwards confirmed by | 
in e the court. I will put another caſe: ſuppoſe an inſurance 
fi « upon a man's life for a year, and ſome ſhort time before 
1 « the expiration of the term, he receives a mortal wound, of | 
| 4 4 which he dies after the year, the inſurer would not be 
. Vide poſt, c, 5. liable, The caſe of Vallejo v. Hhecler was cited for the = 
70 « plaintiff, but that. does not conclude this queſtion, for there | 
7 « the ſhip was loſt during the Voyage. | It was alſo argued, 
11 « that this ſhip, even in the hands of a fair purchaſer, would = 
iq | « be liable to the forfeiture. I do not know that it ever has | 
1 « been ſo decided; it may depend on circumſtances, ſuch as 
hid * length of poſſeſſion, laches in ſeizing, or other matters. 
. 4 But ſuppoſe the layy to be ſo, it does not follow from thence, 
i | «4 that though the ſhip. is aluays liable 10 confiſcation, that the 
1 et inſurer at any diſtance of time is anſwerable for the loſs, ˖ 
15 N | « under a limited undertaking. And this brings me to that 1 
a 4 part af. the caſe, which weighs moſt with the court, in fa- { 
yy i 3 & your : a, the defendant, and.» to whuch 1 it does not appear to 4 
#0 . 5 . 5 857 
j ; l . | ; | 
bl: | | 
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« ug, that any ſuinfoftary anſwer has been given. 1 © * . 
« agreed in the argument, that the cuſtom-houſe officers 5: 
« might ſeize for the forfeiture within three years after the 
« fact committed; and that the attorney-general might file 
« an information, at any time whilſt the ſhip was in being- 
« Is the inſuter during all this time to continue liable ? 
« Suppoſe the ſhip had gone ſeveral voyages aſterwards; 

« and ſuppoſe a partial loſs paid, and the underwriter's name | 34 ] 
« ſtruck off, ſhall an adtion be afterwards brought upon tbe 

« policy? His accqunts could never be ſettled, nor cauld he 

« be finally diſcharged, whilſt the ſhip was in exiſtence; 

« ſuch a poſition would be monſtrous, and attended with in- 

« finite. inconvenience. There muſt be ſome certain and 

te reaſonable limitation in point of time laid down by the 

« court, when the inſurer ſhall be releaſed from his engage · 

« ment. If he be liahle for a month, he may be ſor a year, 

« and ſo on. We all think that the law of inſurances would 

« be left unſettled, and in much confuſion, if any other time 


* 
— 


BY 


4 were allowed; than that preſcribed by the policy, namely, 4 ol 


&« the continuance of the voyage, and the V7.2 s mooring Kuen 
« W hours 1 in in /e 2 is 18 5 4 for the defendant. 


In an 3 A 3 ee by the ene Lerhulier'sCafeg 
at Londen, inſuring a ſhip from thence to the Faft Indies, war- 443. 
ranted to depart with convoy, the declaration ſhewed, that EE 
the ſhip went from London to the Downs, and from thenee ö 
with convoy, and was loſt. After a friyolous plea and:de- 

murrer, the caſe ſtood upon the declaration, and it was-ob- 
jected, that there was a departure without convoy. But by 
the court, the clauſe, warranted to depart: with convoy 
muſt be conſtrued according ta the. uſage among merchants, 
that OV. your 1 85 where Sie: are to be pw 
tbe GO | 


- 


It is true, Lord Chief juſtice Hit differed Ga Ai ref of | Eng 
the court, being of opinion that it was no patt of the law of Re | 
merchauts to take convoy in the Punt. His lordſhip's opi- = 
nion, however, although it is one of the firſt legal authori- g. Gordon v. 

_ is certainly contradifted: * N it being almoſt the yg Polt, 
n | Gs invariable 
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or THE CONSTRUCTION 


c n * P. invariable cuſtom for the convoy to meet the merchant Giips 
3 only in the Downs. © | | 


Bond v. Gon- 


8 Salk. 
” 


1035]. 


Cale 1 upon a COD of VT Ee which was to inſure the 
William galley in a voyage from Bremen to the port of Lon: 
don, warranted to depart with convoy. The caſe was, the 


_ galley ſet ſail from Bremen, under convoy of a Dutch man of 
war to the Elbe, where they were joined by two other Dutch 


men of war, and ſeveral Dutch and Englih merchant ſhips, 
whence they failed to the Texel, where they found a ſquadron 
of Engliſh men of war and an admiral, After a ſlay of nine 
weeks, they ſet fail from the Texel; the galley was ſeparated 
in a ſtorm, taken by a French privateer, and retaken by a 
Dutch privateer, and paid eighty pounds ſalvage. It was 
ruled by Holt, Chief Juſtice, 'that the voyege ought to. be 
according to «ſage, and that their going to the Elbe, though 


out of the way, was no deviation; for till after the year 


1703, (prior to which time this policy was made), there was 
no convoy for ſhips directiy from Bremen to Londen. Verdi 
for the PR | 

The ſhip Succeſs was inſured © at and from PEE to the 
« fort of London, and till there moored twenty-four hours in 
« good ſafety.” She arrived the 8th of Fuly at Freſh Wharf 


and moored, but was the ſame day ſerved with an order to 
go back to the Hope to perform a fourteen days quarantine. 


The men upon this deſerted her, and on the 12th of the 


month the captain applied to be excuſed going back, which 
petition was adjourned to the twenty-eighth, when the re- 
gency ordered her back ; and on the thirtieth, ſhe went back, 
performed the quarantine, and then ſent up for orders to air 
the goods ; but before ſhe returned, the ſhip was burnt on 
the twenty-third of Auguſt, and now the queſtion was, whe- 
ther the inner was liable Fi 


7 


Lord Chief Juſtice Le e ruled, that 98 7 the ſhip was ſo 
long at her moorings, yet ſhe could not be ſaid to be there 


in good ſafety, which muſt mean the opportunity-of unloading 


. e and diſcharging ; 3 whereas here ſhe was arreſted within the 


3 _ TCyeuty« 


| 
1 
t 
t 


tl 
h 


or THE let. 


0 e and the hands having deſerted, 72 the O H A r. 
II. 
regency taken time to conſider the petition, there was no de- 
fault in the maſter or owners: and it was proved that till the 
fourteen days were expired,, no application could be mag $ to 


air the goods; e the jury found for the _ 


So where the thip Kine was i Fla from Bilboa to "Rowan, [ 35a 1 | 
and till 24 hours moored in ſaſety there. The ſhip arrived, gone © AT 
an embargo having been previouſly, laid on all Engliſh veſſels Peake 211. 

Sitt. after Hill. 
in that port. The captain yyent on ſhore the day he arrived, 34 Geo. III. 
and the next day the embargo Was laid on his ſhip.— He was 
afterwards permitted to. land his cargo, which he delivered to 
his conſignees, but übe ſhip was detained as a prize, and the 


captain and crew dt AER as priſoners of war, from 


the time of yur wid 


Lord 4 Lale — She was as much within the power of 
the enemy, as if a guard had been put on board the moment 
ſhe arrived. She could not be faid to be 24 hours, or a 
minute, moored in ſafety, as far as relates to theſe plaintiffs, 
for immediately on her entering the port, ſhe was to all in- 
tents and purpoſes. captured by the French.” Verdict for 
the n | | : 

du whetw': a ſhip had 1 at the wharf, where he i in- n 
tended to unload, on the 12th January, and was laid on the 5 
outſide. of the tier, there being na room to lay her in the in- after Trin. 1795... 
ſide ; where the fails were unbent, top - maſts ſtruck, three 
anchors out, and ſhe was alſo laſhed to another ſhip, and ſo 
continued till the 19th, when ſeveral ſhips and a quantity of 
ice drove athwart her tern, forced her adrift, and ſhe was 
wholly loft. Lord Kenyon was of opinion that ſhe was com-- 
pletely moored upon the 12th, and as the accident did not 
happen till above 24 hours after that * the plaintiff was 
nonſuired, 8 : / 


In an ſs: upon brd, if an eie TRIO to 
the ſhip before any goods are put on board, which prevents 
her from lwliog, the inſured upon the policy cannot recover 

H the 


. 


"3592 © OF THE CONSTRUCTION 

e H A P. this "AM which he mould Have begun to earn, if the goods 

pad been ſhipped. The circumſtances of the caſe were 
ow OO: 52 95 ; 


«A 


Tenge v. Watts, The / plaintiff inſured n ſhip and freight, at and from 
e Jamaica to Briſtol. A cargo was ready to put on board: 
LY but the ſhip being careening, in order for the voyage, a 
[ 26 ] ſudden tempeſt aroſe, and {he and many others were loſt. 
The rigging and parts of her were recovered and ſold, and 
the defendant paid into court as much as, upon an average, 
he was liable to for the loſs of the ſhip: but the plaintiff in- 
ſiſted to be allowed ſix hundred pounds for the freight the 
ſhip would have earned in the voyage, if the accident had not 
To happened. But as the goods were not actually on board, 
7 $ ſo as to make the plaintiff's right to freight commence ; Lord 
Chief Juſtice Lee held, he could not be allowed it, and he 


; was nonſuited. 


. 


* But if the 1 be a valued alles, and part of the cargo 
. | be on board when ſuch accident happens, the reſt being ready 
4 Mc! | to be ſhipped, the inſured may recover to the whole amount. 
Montgomery v. This was ſo decided in an action brought by the aſſured on a 

* -/vaay R. 362. policy on freight, valued at fifteen hundred pounds: In fat 
only five hundred pounds worth of freight was on board 

£ EE oh when the {hip was driven from her moorings and Joſt : but 
goods to the amount of the reſt of the freight were ready to 

be ſhipped, and were ing on the quay for that purpoſe at 


the time. 


Lord Kenyon Chief Juſlice, before whom the cauſe Was 

tried, told the jury, that the queſtion for their conſideration 

Was, whether this was a mere colourable inſurance and a 

gaming policy, or whether it was a Bend fide tranſaclion: if 

the latter, the aſſured was entitled to recover for the whole 

5 value i in the policy. The jury found the whole ſum. The 
: defendant's counſel obtained a rule for a new trial, which he 
afterwards abandoned, the court being Mg: of * 


againſt him. 
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argument at the bar, 


Or Fut role 17 es 36% 
80 alfo in an pen policy on freight, at "and From TL 0 11. 45 795 


and Teneriffe to any of the Weſt India iſlands, (Jamaica ex- 


cepted), the underwriters were held liable to pay the inſu- Nen I 
rance, though the ſhip ſailed from Landon in ballaſt, and was R. 478. 
captured before her arrival at Teneriffe,-where:the cargo was 

to be put on board. But as the ſhip was under a charter 

party 7 depart out of the river Thames, and proceed ta Tenerife, 

and there to laad and receive on board from the freighters o 

pipes of wine, to be delivered in the Neft Indies, for the fr eight 885 

of which: 500 pipes the freighters covenanted to pay 35 s. per 

pipe: the court held that the inſtant the ſhip departed from 
the Thames, the contract for freight had its inception, and 
the plaintiff was entitled to recover. At the trial, the plain- 
tiff had obtained a verdict, and the caſe was afterwards brought 
before the court upon a motion to enter a nonſuit. After: | 


A 


Lord Kenyon aide When this caſe came on at conf 1 | 
thought the plaintiff was not entitled to recover; becauſe 
1 conſidered it as ſimilar in every reſpect to that of Tonge 

v. Watts; and had it been ſo, my judgment now would have 
gone with that caſe.” But this. caſe depends upon its own. 
peculiar circumſtances,” It is admitted, that if this contract | 
had an inception, that the right to freight then commenced,” 
and the policy attached. Now by the charter party there 
was an inception of the contratt, by the departure from the | 
Thames ; for the covenant in the charter party was to „„ 
from the port of London. In the caſe from Strange, the in- 2 | 
ception of the contract would have been by taking the goods 
on board, which not being done, the inſurance did not at- 
tach. In the caſe of Montgomery v. Egginton, there was an 
inception of the contraQ, and plaintiff recovered. The caſe 
in Strange importantly differs from this; but J am now com- 
pletely ſatisfied, N che cafe is bew, _ the n . 
W to recover.“ | : | 

Mr. Juſtice Chai In this caſe the . Nie . 
run in conſequence of the ſhip's departure from London”; the 
en therefore has an intereſt in the voyoge.. But in Tonge 


V v. Watts, 155 


36 5 


or THE CONSTRUCT] ON 


0: n PV. er- the voyage was not gy nor were the goods on 


he mn; ot | 


Zee poſt, 267. 


Morley, 
Campbell v. 
Bordieu, 

x Stra. 1265. 


Vide ſupra. 


L 37 J 


Motteux and 


others, v. the 


i ) . | g 


Me. Juſtice 118 I think this plaintiff had an in- 
"farable intereſt; for it ſeems to me equally as ſtrong an in- 
tereſt as the profits to ariſe from a cargo of molaſſes, which 
have been held to bean inſurable intereſt. It is ſaid that the 
plaintiff had a mere right of action againſt the freighter ; 
and if he had nat provided a cargo, though the plaintiff might 
recover againſt the freighter for breach of contract, yet he 
could not recover againſt the under writers. It is true an 


inſurance on freight could not have been recovered, if che 


ſhip had proceeded to the A Indies without one. But 
here, by a peril in the policy, the aſſured is prevented from 


earning a ſpecifick freight; and e the rule for en- 
tering a nonſuit muſt be diſcharged.” | bd. 


- Ow i inſurance; from London to Cllr, warranted to 


depart with convoy; it appeared there was a convoy ap- 
pointed for that trade at Sp/thead, and the ſhip Ranger having 
tried for convoy in the Daꝛzuns, proceeded for Spithead, and 
was taken in her way thither. The inſurers reſiſted the de- 
mand of indemnity, alledging, that as there was a French 
war, the ſhip. ſhould not have. ventured through the Channel, 
but have waited for occaſional convoy. Lord Chief Juſtice 
Lee, however, was of opinion, that the ſhip was to be con- 
ſidered as under the defendant's inſurance to a place of gene- 
ral rendezvous, according to: the interpretation of the words, 
warranted to depart with convoy, Salk. 443, 445, and if the 
patties meant to vary the inſurance from what. is commonly 
underſtood, they ſhould! have ſtated it. Two ſpecial juries of 
merchants found their verdicts agreeably to that direction. 


| This caſe has already been mentioned, on account of an 
alteration made in the policy after the time of underwriting ;- 


Gov. and Comp. it ſhall now, however, be conſidered wholly independant of 


of London 


Aſſur. 1 Atk. 


545% 


that circumſtance: It was a bill filed in the court of Chan- 
cery, which ſtated, that the ſhip Blr, late in the Faſt India 


N ſervice, was, in 0 year 1732, at Bengal, at 
2 7 4 21 which 


iP — 


OFT THE: PDLECT,: © | "v9 - 


which time the owner employed J. H. to inſure the ſhip in c 'H LIK "P. 


the London Aſſurance Office for five hundred pounds. The — 
adventure thereon was to commence from her arrival at Fart 

Saint George, and thence to continue till the ſaid ſhip ſhould 

arrive in London, and that it ſhould be lawful for the ſaid 

ſhip, in the ſaid voyage, to ſtay at any ports or places without 

prejudice, and that the ſhip was, and ſhould. be rated at in- 

tereſt or no intereſt, without farther account: in conſideration 

whereof, I. H. paid fifteen pounds premium. The Hyles 

came to Fort Saint George in February 1733, in her way to 
England; but being leaky, and in a very bad condition, upon | 

the unanimous advice of the governor, council; commanders 

of ſhips, Cc. ſhe ſailed to Bengal to be refitted, and after 

being ſheathed, in her return upon her homeward-bound _ 

voyage, ſhe ſtruck upon the Engilee ſands and was loſt. Evi- 

dence was read on the part of the plaintiffs to prove, that 

Bengal was the moſt proper place to refit, and that ſhe went 

thither for that reaſon; that. this was a voyage of neceſlity, 

and not a trading voyage, for {he took PNG on WOO * ; 

water, e and ballaſt, | 


4 


Lord W W 4 to the kia 4 
ther there has been a breach, or, in other terms, a loſs, within 
the meaning of this policy, the general principles laid down 


by the plaintiff's counſel-are right, that ſtreſs of weather, and 


the danger of proceeding on a voyage, when a ſhip is in a 
decayed condition, are to be conſidered. In ſuch a' cafe, if 
ſhe went to the neareſt place, I ſhould conſider it equally the 


fame as if ſhe had been repaired at the very place from which 


the voyage was to commence, according to_Jdie\terms of the 
policy, and no deviation. It is a very material circum- 


ſtance, that the governor dndeenid the lading to be taken out, L 38 y 


to ſhew the neceſſity of the ſhip's being repaired, but there 
is not a ſyllable of proof why ſhe might nat have been equally 


well repaired at Fort Saint George, There is one part of this 
caſe which diſtinguiſhes it from all others whatever, and that 
is, as to the certain time the voyage was to commence. The 


fact is, the vo was loſt in July 1733, three weeks before y 
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| OF.THE: CONSTRUCTION 


"cm A ai dhe time of making this policy, ſo that clearly the ſhip was ; not 


* _ at Fort Saint George at the time the agreement was made; 

and therefore it is a material queſtion, whether it comes 
within the agreement.“ His Lordſhip directed an iſſue to 

5 try, whether the loſs in July 1733, was a loſs during the 

voyage, and according to the adventure agreed upon; which 
"iſſue was afterwards found for the pm upon a trial in 
Nr e Dems; 333 „„ 


1 Atk. 548. Nita an en upon a Cs of 5 before Lond Chief 

a Jodie Hardwicke, it was held, that the words * at and 
from Bengal to England, meant the firft arrival at Bengal; 
and it was agreed, that when ſuch words are uſed in policies, 
Fee de b Saas ma underſtood. 


© Chitty v. Selwin, 11 has | likewiſe been held; that wha a ſhip i is inſured at 
$A8-139- > from'a'j lace, and it arrives at that place, as long as the 
« ſhip is preparing for the voyage upon which it is inſured, the 

inſurer is liable: but if all thoughts of the voyage be laid 

— aide, and the ſhip lie there five, ſix, or ſeven years, with 

the owner's privity, it ſhall never be ſaid the inſurer is liable; 

for it would be to OLD? him to the whim and We a 


the owner. 


e eee This was an action on a 8 af inſurance on a ſhip, at 
ley, Back. and from Jamaica to London. The ſhip had alſo been in- 
ſured from London to Jamaica generally, and was Joſt in 
coaſting the iſland, after the had touched for ſome days at 
one port there, but before ſhe had delivered all her out- 

- ward-bound cargo at the other ports of the ifland. This 
was an action on the homeward policy; and in order to 
ſhew when the home ward · bound riſk commenced, it was ne- 

. ceſſary to ſhew at what time the outward-bound riſk deter- 

' mined; and the jury, which was ſpecial, after an examina- 
tion of merchants as to the cuſtom, by their verdiQ decided, 
[39]. thut the.outward riſk ended when the ſhip had moored in any 
port of the iſland, and as not continue till the came to Ge 


8 | 


al Fork af oy. 
In : 


unloading the greateſt part of the cargo at Montego Bay, and 


{OF2TRE POLICY, 10. a. 


In the Trinity term following, a motion was made for a C H A 'Þ. 
new trial, but it was refuſed 3 becauſe it had been thoroughly - \ 
tried and no new light could be thrown upon it, although 3 Black, 2 
Lord Mansfield ſaid, the inclination of his opinion at the trial 
was the contrary way. Mr. Juſtice Wilmot thought, the 
conſtruction on upon the arg t the Jury Was * 9 


one. 5 


ma . * Lo Mansfield laid 4. the Ke wel Barraſs v. Tho 5 


trine to the jury, namely, that the outward riſk upon the ance, Sittinge 
after Hilary 


ſhip ended twenty-four hours after its arrival in the firſt port 1784, 4 


of the iſland to which-it was deſtined : but that the outward Guildhall. 
policy 1 . nee till _ were l | | 


The JoQrine AT Y in 0 two laſt caſes e met e Leigh v. Ma- 
material confirmation in a very modern deciſion. It was er ng, «wp 
an action upon a policy of aſſurance on the ſhip. Palliſer, and Michaclmas 

Term, 1795. 
en goods on board thereof, on a voyage at and from Georgia 
to Jamaica. The ſhip arrived in Montego Bay, and moored 
at anchor, and there alſo the agent of plaintiff ſold and deli- 
vered the greateſt part of the cargo to Meſſrs. Adams and 
Hatton merchants there. The captain then entered into a 
charter party with Adams and Hatton, to proceed from thence 


to St. Anne's, and there to take ina cargo for London. After 


remaining there a month, it was verbally agreed that the re-- 

mainder of the cargo (which was lumber) ſhould be carried 

as ballaſt to Sr. Anne's, and accordingly the veſſel, after taking 327 
in ſome fuſtick, proceeded towards St. Anne's, but was wrecked 

and never arrived there. For the plaintiff it was urged, that 


In ſuch an inſurance, the ſhip might go from port to port; 
and tht, at all events, the goods were protected by the po- 


licy, till they were all di ebarged and:ſafely 1 71 Th 


* 1 


Lord Kenyon, was ks of opinion, and was confirmed | in 
that opinion. by a Special Jury, to whom his Lordſhip par- 


ticularly referred upon this occaſion, that the riſk en the . 


/hip cea ſed, after ſhe had been moored at anchor twenty-four hours 
in the fir/ port of the iſland, for the purpoſe of unloading : and 
X'S 9 7 the 


— 


_ OF THE CONSTRUCTION 


E * A e the facts diſcloſed in this caſe having manifeſted that Abtes 
— Bay was alſo the original deſtination of the cargo, and that 
its not being wholly delivered there was only prevented by a 
ne agreement, the loſs of the goods cannot he recovered under 
this policy of inſurance. A ſhip in ſured to Jamaica generally 
cannot be permitted to go round the whole iſland, from port 
to port, for the purpoſe of unloading her cargo, eſpecially 
where, as in this caſe, the owner of ſhip and goods 1s the 
f * 8 The plaintiff was nonſuited. 


But the . ad leading ales, upon queſtions of. con- 
firuQtion, are two, Tiernay v. Etherington, and Pelly v. the | 
Reyal Exchange Aſſurance company; the former determined 
by Lord Chief Juſtice Lee, and the latter by Lord Mansfield, 

In theſe caſes, the principles, which are to be obſerved in the : 
conſtruction of policies, are fo fully conſidered, and the ap- 
1 plication of them to the particular circumſtances of the dif- 
ſerem caſes is made with ſo much accuracy and perſpicuity, 
that they are to be regarded 2s the pole Bat I direct our 
n upon al ſimilar oceahons. | 
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Tiervay v, Ehe- The frſt of theſe eraſes was an action upon a- 4 0 of 

Les Chief fat. inſurance * on goods, in a Dutch ſhip, from Malaga to Gi. 

tice, 5 Maren 6 braltar, and at and from thence to England and Holland, 
„„ «both, or either : on goods, as hereunder agreed, beginning 

. er the adventure from the loading, and to continue till the 

| « ſhip and goods be arrived at England or Holland, and there 

Con: | « ſafely landed.” The agreement was, © that upon the 

'« arrival of the ſhip at Gibraltar, the goods might be un- 

« loaded, and Te-ſhipped in one or more Britifh ſhip or ſhips 

. for England and Holland, and to return one per cent. if 

* diſcharged in England. N appeared in evidence, that 

when the ſhip came to Gibraltar, the goods were unloaded, 

| and put into a Aore ſhip, (which it was proved was always 

[ 40 ]- confidered as a warehouſe), and that there was. then no 

2 Britjh ſhip there. Two days after the goods were put 

into the ſtore thip, they wete loſt i in a ſtorm. The queſtion 

was, Whether this was a boſs within the conſtruction of che 
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' OF. THE POLICY. je 
| Je Chick Juſtices fe ir certain; hut in-Jhvceniiniien 0 u. A P. 


of policies, the ffrictum jus or apex juris, is not to be Jaid — 
hold of: but they are to be conſtrued largely, for the benefit 
of trade, and for the inſured. Now it feems to be à ſtrict 
conſtruction, to confine this inſurance only to the unloading 
and reſhipping, and the accidents attending that act. The 
conſtruction ſhould be according to the courſe of trade in 
this place; and this appears to be the uſual mode of unload- 
ing and reſhipping in that place, viz. that when there is no 
Britiſh ſhip there, then the goods are kept in ſtore ſhips, 
Where there is an inſurance on good on board ſuch a ſhip, | 
that inſurance extends to the carrying the goods to ſhore in 

a boat. So, if an inſurance be of goods to ſuch a city, and 
the goods are brought in ſafety to ſuch a port, though diſ- 
tant from the city, that is a compliance with the policy; 
if that be the uſual place to which the ſhips come. There- 
fore, as here is a liberty given of unloading and reſhipping. 

it muſt be taken to be an inſuring under ſuch methods as are 
proper for unloading and reſhipping. There is no negle& 
on the part of the inſured, for the goods were brought into 
port the nineteenth, and were loſt the twenty-ſecond of No- 
vember. This manner of unloading and reſhipping is to be 
conſidered as the neceſſary means of attaining that, which 
was intended by the policy ; and ſeems to be the ſame, as if 
it had happened in the act of unſhipping from one ſhip into 
another. And as this is the known courſe of the trade, it 
ſeems extraordinary, if it was not intended. This is not to 
be conſidered as a ſuſpenſion of the policy; for as the policy 
would extend to a lofs, happening in the unloading and re- 
ſhipping from one ſhip to another, fo any means to attain 
that end come within the meaning of the policy.“ The 
plaintiff } _ a verdikt. | 


: | 3 8 | 
Ae a new trial was moved for; but it was refuſed Eaſter Term, 


by Le Chief Juſtice, Mr. Juſtice apple, and Mr. Juſtice 
Denifon, "_ the Dielen of Mr. Juſtice NOR! | 


The next of theſe cauſes came before the court upon a "caſe C41 ] 
reſerved for their opinion, after a trial and verdi& for the 8 


Feines Comp. of the 


à—E:. T 0 


3 OF THE CONSTRUCTION 


0 na A P. plaintiff at Guildhall, before Lord Mansfield. It was an aflion 


of covenant upon a pobey 15 inſurance. | | 1 


Royal * e 
Aſſurance, 


1 Burr. 344. The caſe 1 las the vlaintiff, being eons owner of hs 
' | ſhip Onſlow, an Eaft India ſhip, then lying in the Thames, and 

: bound on a voyage to China, and back again to London, in- 
ſured it “ at and from London, to any ports or places beyond 
the Cape of Good Hape, and back to London, free from ave- 

\ „rage under ten per cent. upon the body, tackle, apparel, 

1 « ordnance, munition, artillery, boat, and other furniture 
« of and in the ſaid ſhip : beginning the adventure upon the 
« the {aid ſhip from and immediately following the date, of 
« the policy, and ſo to continue and endure until the ſhip 
„ ſhall be arrived as above, and there anchored twenty- 
« four hqurs in good ſafety. The perils mentioned in the 
policy were the common perils, viz. © of the ſeas, men of 
« war, fire, &c.” The ſhip arrived in the river Canton, in 
China; where ſhe was to ſtay to clean and refit, and for other 
purpoſes. Upon her arrival there, the ſails, yards, tackle, 
cables, rigging, apparel, and other furniture, were by the cap- 
tain's order taken out of her, and put into a warehouſe, or 
ftorehouſe, called a bank- ſaul, built for that purpoſe on a ſand 
bank, or ſmall iſland, lying in the ſaid river, near one of the 
banks called Bank-ſaul 1fand, Gin order to be there repaired, 
kept dry, and preſerved, till the ſhip ſhould be heeled, cleaned 
Ag and refitted. Some time after this, a fire broke out in the 
bank-ſaul, belonging to a Swediſh ſhip, and communicated 

itſelf to another bank-ſaul, and from thence to that belonging 

to the Onflow, and conſumed the ſame, together with all the 

fails, yards, &c. belonging to the On/low that were therein, 

The caſe ſtates further, that it was the uniuerſal, and well- 

known uſage, and has been ſo for a great number of years, for 

all European ſhips, which go a China voyage, except Dutch 

ſhips, (who far ſome years paſt have been denied this privi- 

lege by the Chineſe, and who look upon ſuch denial as a great 

loſs), when they arrive near this Bank: ſaul Hand, in the river 

Canton, to unrig the ſhips, and to take out their ſails, yards, 

tackle, cables, rigging, apparel, and other furniture ; and to 

put them on ſhore in a bank- ſaul, built for that purpoſe on 


or THE- POLICY. 


repaired, kept dry, and preſerved, until the ſhips ſhould be 
heeled, cleaned, and refitted. The caſe adds, that ſo doing 
is prudent, and for the common and general benefit of the 
owners of the ſhip, the inſurers, and inſured, and all perſons 
concerned in the ſafety of the ſhip. The ſhip arrived from 
her. ſaid voyage in the Thames, having been again rigged, 
and put in the. beſt condition, the nature of the place and cir- 


cumſtances of affairs would permit. The- queſtion; for the 


opinion of the court was, whether the inſurers are liable to 


an{wer for this loſs, ſo happening upon the enn within | 


the intent and my: of this n 


T 1 court, U a ſalewa . took time to e 


the queſtion, and then Lord Mansfield delivered the unaui- 


mous page of the court for the plaintiff, 


Lord Mansfield, — By the expreſs 8 of the lc the 
deſendants have inſured the tackle, apparel, and other furni- 
ture of the Onſlow, from fire during the whole time of her 
royage, until her return in ſafety to London, without any re- 


friction. Her tackle, apparel, and furniture, were inevita- 
bly burnt in China, during the voyage, before her return to 
London. The event then, which has happened, is a loſs 


within-the general words of the policy ; ; and it is incumbent. 


upon the defendant to ſhew, from the manner, in which this 


misfortune happened, or from other circumſtances, that it 


ought to be conſtrued a peril, which they did not undertake 


to bear. If the chance be varied, or the voyage altered, by . 
the fault of the owner or maſter of the ſhip, the inſurer 
ceaſes ko be liable; becauſe he is only. underſ}qod-to. engage 


that the thing ſhall be done ſafe from fortuitous dangers, pro- 
yided due means are uſed by the trader to attain. that end. 


But the maſter ; is not in fault, if what he did was done in the 


uſual . courſe, and for juſt. reaſons. _ The inſurer, in eſti- 
mating the price at which he 1s willing to indemnify the 


trader againſt all riſks, muſt have under his conſideration the 


nature of the voyage to be performed, and the uſual courſe 


42 


the ſaid iſland (in the manner that had 3 FOR by the ©. H A P. 
captain of the Ouſlotu, on the preſent occaſion) in order to be 8 
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e n A P. W les Every thing done in the uſual eourſe H 
— muſt have been foreſeen, and in contemplation at the time n 
fa 
re 


5 be engaged; he took the riſk, upon a ſuppoſition, that what 
#50 þ BY HO was uſual or neceſſary ſhould be done. In general, what is 
[ 43 ] nhually done by ſuch a ſhip, with ſuch a cargo, in ſuch a fc 
voyage, is underſtood to be referred to by every policy, and b 
to make a part of it, as much as if it were expreſſed. The 7 
uſage, being foreſeen, is rather allowed to be done, than what 2 
is left to the maſter's diſcretion, upon unforeſeen events: yet 
if the maſter, ex-juſt4 cauſd, go out of the way, the inſu- t 
rance continues. Upon theſe principles it is difficult to frame | | 

2 queſtion, which can ariſe out of this caſe, as Rated. "The 

only objection i is, that they were burnt in a bank · ſaul, and 

not in the ſhip; upon land, not at ſea, or upon water: 
and being appertinent to the ſhip, loſſes and dangers aſhore 

could not be included. The anſwer is obvious: Fir ſt, the 

words make no ſuch diſtinction: Secondly, the intent makes 

no ſuch diſtinftion. Many accidents might happen at land, 

even to the ſhip. Suppoſe a hurricane to drive it a mile on 

ſhore ; or an earthquake may have a like effect; ſuppoſe the 

| hip to be burnt in a dry dock, or ſappoſe accidents to happen 

to the tackle upon land, taken from the ſhip, while accidentally 

and occaſionally refitting, as on account of a hole in its 

@ bottom, or other miſchance ; theſe are all poſlible caſes. But 

what might ariſe from an accidental repair of the ſhip, is not 

near fo ſtrong, as a certain, neceſſary conſequence of the or- 
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115 | dinary voyage, which the parties could not but have in their 

N direct and immediate contemplation. Here the defendants 

| | knew that the ſhip muſt be heeled, cleaned, and refitted, in 

Rl the river of Canton : they knew that the tackle would then be 

1 put in the bank- ſaul: they knew it was for the ſafety of the 

£ ip, and prudent that they ſhould be put there. Had it 

0 been an accidental neceſſity of refitting, the maſter might have 

if juſtified taking them out of the ſhip, ex juſtd cauſd: but de- 

il ſeribing the voyage is an expreſs reference to the uſual man- 
N ner of making it, as much as if every circumſtance was men- 

by 2 tioned. Was the chance varied by the fault of the maſter? 
1. | It is impoſſible to impute any fault to him. Is this like a 
. deviation? No: *tis ex fuſts cauſt, which always n. 

{ , Py Had 
4 . g 


OF THE POLICY. 


Had the fares in this caſe been aſked, whether the * 
ſhould be put in the bank- ſaul, they muſt, for their own 
fakes, have infiſted that it ſhould. They would have had 
reaſon to complain, if from their not being put there a mil- 


* 


C 5 * 
— 


fortune had happened. In ſuch a caſe, the maſter would have 


been to blame, and by his fault would have varied the chance. 


They have taken a price for ſtanding in the plaintiff's place, 
as to any loſſes he might ſuſtain in performing the ſeveral 
parts of the voyage, of which this was known and intended 
to be one. Therefore, we are all of opinion, that in every 
light, and in every view of this caſe, in reaſon and juſtice, 
and within the words, intent, and meaning, of this policy, 
and within the view and contemplation of the parties to the 
contract, the en are n to anſwer for this * 


This caſe has ſince bent confirmed „ 1555 — and the 
whole court of —_ Bench. 9205 ha 

So alſo in another caſe, the ſame principles were adhered 
to, and the ſame rule of deciſion was adopted. The inſurance 
was upon the ſhips the Hope and the Anne, at and from Dart- 
mouth to Waterford, and from thence to the port, or ports, 
of diſcharge, on the coaſt of Labrador, with leave to touch 


[44] 


Brough v. Whit- 
more, 

4 Term R. 206. 
See poſt, p. 56. 
for another point. 
Noble and 
others v. Ken- 
noway, 


Dougl. 492. 


at Newfoundland, and upon any kinds of goods and mer- 
chandizes; and alſo on the ſhips, till they ſhould be arrived E 


at their port of diſcharge, and ſhould have moored at anchor 
twenty-four hours, and on the goods until the ſame ſhould be 
there diſcharged and ſafely landed. By a clauſe in the policy, 
money advanced to the fiſhermen was inſured. The Anne 
arrived ſafe-on'the coaſt of Labrador on the 22d of June, 
and the, Hope on the 14th of Juß, 1778. From the time of 
their arrival, the crews were employed in fiſhing, and had 
taken out none of their cargoes, except at leiſure hours 
{partly on Sundays) ſuch things as were immediately wanted. 
On the 13th of Auguſt, an American privateer entered the 
harbour and took both the veſſels, there being at that timg 
nobody on board either of them. The ation was brovght 
to recover the value of the goods. The defence was, that 
there had hour an A * in ande the car - 
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Brador, as at Newfoundland. Upon this evidence a 


OF THE CONSTRUCTION 


Ag 11 p. __ in conſequence of which they had been expoſed to eap« 


ture, and that the underwriters 'ought not to be liable for 
what had happened from the negligence of the inſured; The 


plaintiffs reſted their caſe on the words of the policy, and 
the uſage of the trade. They called the captain of the Anne, 
who ſwore, that he had been the ſame voyage three times in 


the three laſt years, and that they had proceeded in the ſame 


manner during each of the voyages; that he did not think 


the plaintiffs had warehouſes ſufficient to have held the goods 


if they had been landed; and that there were no ſettlements 
on the coaſt of Labrador, but thoſe belonging to the plain- 
tiffs. One of the ſailors ſwore to the lame effect. The 
plaintiffs then called one French, to prove the cuſtom of the 


Newfoundland trade. This evidence was objected to; but 


Lord Mansfield admitted it, and.the witneſs ſwore, that, in 
the Newfoundland trade, it is cuſtomary to keep their goods 
on board ſeveral months, and that ſometimes they have part 
of their home ward cargo of fiſh, and part of their old cargo 
on board, at the ſame time. That the firſt object is to catch 
filn, and they unload only at times when they cannot. fiſh, 
The old cargo being chiefly ſalt and proviſions, it is taken 


out gradually for curing the fiſh, and for conſumption. The 


teſtimony of this witneſs was confirmed by one Newman. 


Neither Newman nor French had been at Labrador. Mr. 


Hunter was then called, who proved, that ſome years ſince, 
he uſed to ſend veſſels of his own, and alſo chartered veſſels to 


Labrador, and that it was uſual, in chartering veſſels, to ſti- 


pulate, that they ſhould have ſixty days allowed for diſcharg- 
ing. That he apprehended they were oftentimes longer in 
fact, and that it was not ſo eaſy to diſcharge a cargo at La- 
verdict. 


was found for the. plaintiffs, and in the ſubſequent term the 


defendant moved to ſet it aſide, Which was not granted. 


* 


Loid Mansfield. —< The trade of. fiſhing on the coaſt of 


Newfoundland, eſpecially from the weſt of England, has been 
known and practiſed for many years. Since the treaty of 
© Paris, a' new trade has been opened to Labrador. The in- 


no. here is on the ſhips, and on the goods till landed. - The 
| defendant 


_— 4 
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OF THE POLICY. 


practice of the trade. Every underwriter is preſumed to be 


acquainted with the practice of the trade he inſures, and, that, 


whether it is recently eſtabliſbed or not. If he does not know 


it, he ought to inform himſelf. It is no matter if the uſage 
has been only for a year. This trade has exiſted, and has been 


conducted in the ſame manner for three years. It is well 
known, that the fiſhery i is the object of the voyage, and the 
ſame ſort of fiſhing is carried on in the ſame way at News- 
foundland. I ſtill think the evidence on that ſubject was pro- 


perly admitted, to ſhew the nature of the trade. The * 


is not analogous 0 2 common law cuſtom.“ 


Ir. hates bee L.chink' dene wis M 
dence, without calling in aid the uſage of the Newfoundland 
trade; for it appeared, on the face of the policy, that the 


fiſhery was the purpoſe of the voyage: but I think the evi- 


dence objected to was properly admitted. If it can be 


ſhewn, that the time would have been reaſonable in one 


place, that is a degree of evidence to prove, that it was ſo 
in another. The effect of ſuch. evidence may be taken off 
by proof of different circumſtances. It is very true, that 


the cuſtom of one manor is no evidence of the cuſtom of 


another; that has been determined in many caſes : but the 


point here is very different; it is a queſtion concerning the | 


nature or 2 e r of trade, * 


The rule was nn | 


» 


Although the deciſions in all the above eu notwith- 


Nanding | the vaſt variety of circumſtances that are to. be 


found in them, are ſo uniform in principle ;* and although 


we find, that the learned judges make a conſtant reference to 
the uſage of trade ; yet in no inſtance-whatever has this been 
ſo apparent as in the caſes of inſurance upon Eaft India 
voyages, in which the inſurers have been held liable, not 
only for . which may PR happen from the port of 

GNP 


[46] 


45 
defendant ſays, the plaintiffs have ids guilty of an unrea- 0 U 4 A F. 


ſonable delay in landing. That queſtion was to be tried 
by the jury, and could only be decided, by knowing the uſual 
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CHAP. diſcharge to that of delivery; but alſo for all intermediate 

— or country voyages, upon which the ſhip may be diſpatched 
| 204 000 re RR e ee ns 
* 5 * — abroad. 


It is not PEERS in theſe is * "RE have given a greater 
Htitude to the uſage of trade, than in any other; but be- 
cauſe from the great variety of caſes that have ariſen upon 
the ſubject, the uſage with regard to the Ea, India voyage 

is more notorious, and better eſtabliſhed than in thoſe where 
the queſtion has but ſeldom occurred. The grounds and 
reaſons of fuch decifions ſeem to have been the terms. in 
which all the printed charter parties of the Eaſt India Com- 
pany are conceived. By thoſe charter parties, liberty is 
given to prolong the ſhip's ſtay for a year; beſides which, it 
is very common by a new agreement to detain her a year 
longer: and the longer a ſhip is kept, it is the more bene / 
ficial to the owners. The words of the policy, too, are 
adapted to this uſage, being without limitation of time or 
C 47 ] place, and without any reference to the firſt voyage particu- 
larly mentioned in the charter party. Theſe charter parties, 
being printed, are matter of public votoriety; and are ſo 
generally and univerſally known, or may be fo, by an en- 
quiry at the India Houſe, that the chance of her ſtay is al. 
ways one of the riſks infured : and both the inſured and in- 
ſurer muſt be ſuppoſed to be fully apprized and ſufficiently 
conuſant of it, Indeed, the underſtanding of the policy de- 
pends ſo much on the courſe and uſage of the Eaſi India 
trade, that it ſeems to be contradifory to the policy to ſay, 
that the underwriter did not underwrite for a country 


voyage. 


All theſe principles were fully laid down by Lord Man/- 
Feld in a very few years after he took upon him the admini- 
tration of juſtice in this country; and they have been fre- 

| quently recognized, and invariably purſued in a maltitude of 
| deciſions upon ſuch policies ſince that time. The learned 
chief juſtice, when he laid down theſe rules, as the ground 


of his then , and as the guide of future deciſions, 
| Om 


\ 


or THE POLICY. 


raid be did fo, becauſe the court eſteemed. this to 1 the a 6G 5505 


convenient way of determining the queſtion :- for whoever | 
ſhould thereafter inſure on an Eaft India ſhip would know, 


that he inſured the contingencies,, and might take proper pre- - 


cautions againſt them, if be pleaſe. Whereas if Every. per- 
ſon ſhould be oþligea to open to the inſurer all 1 the grounds 
of his erpecistions about the ſhip? $ continuance in the Ea 
Indies, or coming t9 England, it might produce. great litiga- 
tion and confuſion i in | caſes wg upon ese policies , 


The ak} in hich) nag eee as to H las age Salvador v. 


were firſt ſettled, were the nine cauſes tried upon the ſhip 
Winchelſea, an Eaft Indiaman; in all of which the policies 
were the ſame, the parties only being different; and all-of 
which were at firſt tried with various ſuccels ; but the nine 


verdicts were ultimately uniform for the plaintifls, 10 in- 
ſured, againſt the underwriters. - 


Hopkins, 


3 Burr, 1707. 


The — party was i in the uſual e form, and. con- 


irn 


time originally limited by the charter party. "The 1 
was in theſe words, * at and from Bengal, to any ports r 
« places whatſoever i in the Eaft Indies, China, Perka, 9 or elſg- 
« where, beyond the Cape of ( Good Hope, forwards and hack- 
« wards, and during her ſtay 7 at each place, until her arrival 
« at London, on money, Sc.“ On the twenty -fifth of March 
1762, the ſhip ſailed ; on the nineteenth of Septenbers in the 
ſame year, ſhe arrived at Bombay; and early i in the Navember | 
following, ſhe left Bombay the firſt time. The ſhip arrived 
at Caſcuttg, 1 in Bengal, on the fifth of March 1763; and on 
the twenty. eighth of the ſame month, the preſident and 
council of Bengal entered i into a new agreement with the cap» 
tain, reciting, that the charter party. would expire on the 
eleventh of February 1764, but that the preſident and council, 
finding it expedient to detain the ſhip in India, and. being 
deſirous of having the time limited in the charter party pro- 
a Ec. the Wehe, therefore virgeſſtzh. Phat . 
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or THE e6nstruCTION 


. tain lets the ſhip to freight for one hole 3 year from the fail 


eleventh of February 1764. The ſhip arrived at Bombay a 
ſecond time in Juh 1763: in December following, ſhe again 


Failed for Bengal, and arrived there. early in 1764 ; on the 
' nineteenth of March \ mn that year ſhe left Bengal, in order to 
| proceed for Bombay, and' on the twenty-firſt of that month, 


ſubſequent to the expiration of the old charter party, the ſhip 


was loſt. On the third of April 1764, Mr. Hume, the plain. 


tiff in vert of theſe actions, received a letter from the cap- 
tain, dated the fourteenth of April 1763, incloſing a copy of 


' the new agreement; which letter was publickly read in a 
coſſechouſe. The next day after the receipt of the letter, ſome 


inſurances were made by Mr. Hume. On the ſeventeenth 
of July 1764, other inſurances were effected by Mr. Hum, 
and all the other inſurances were made, after the captain's 
tetter, of the fourteenth of April 1763, had Bora received 
and EET read in a coffee bouſe. 


% "the court, avs laying "own all thoſe principles above 
ſtated, reſpecling the notorious uſage of this branch of trade, 
enlarged upon the circumſtances peculiarly diſtinguiſhing 


theſe cauſes.. No mention was made, or queſtion aſked, at 


« the time of underwriting, when the ſhip was chartered; 

&« when ſhe ſailed from England; when ſhe arrived in India; 
« whether ſhe was detained a year according to the proviſo 
in the charter party: and yet her continuance in the EAI 


e Indies depended upon all theſe facts. If they ought ne- 


« ceſſarily to be diſcloſed, the policy was void, to the know- 
© ledge of the underwriters, at the time they took the pre- 
<-miam. The evidence in all the cauſes was very ſtrong, 

« that her ſtaying a year longer, if known, would not have 


A, varied the premium. This ſhip was inſured at the ſame 


6, premium after the prolongation of her ſtay in India was 
«© known. - None of the defendants deſired to be off, after 
«they knew that-an account of the new agreement had been 
&-xeceived in England upon the third of April 1764, which 
« was notorious to them all, before the intelligence of her 


$Joſs, Which came in che Wr lolowing. 80 that if 
65 3 OS « there 


* 


4 OF) THE TOILIC 11 . 


« there had been any force in aha objeftion, it would have O H A Þ; 
| II. 

been waved by the acquieſcence of the underwriters, after — 

they were OY. ICY of the Whole... 90 e 

5 8 * in an 5 Wy 2 . «cn ths TIE: FRO Gregory v. 

; « and effefts, of the plaintiff, on-board the ſhip on her voyage Er Sinks 


from Londan to Madras and China, with liberty to touch, 24 Geo. III. 
« ſtay, and trade, at any ports or places whatſoever,” a ſimi- 

Jar queſtion aroſe upon the following facts. When the ſhip 

f arrived at Madras, ſhe was too late to go to China that year; | 

; upon which ſhe was employed by the council there to go from 

; Madris to Bengal to fetch rice, which voyage ſhe performed 

once, and, in attempting to perform it a ſecond time, was 

bolt. "mn 9 8 ſound a "Oe I the e 


— ; 5 
8 . y f 
A new trial was afterwards woyed for on two grounds, Vide ſupra, 


e. I. P. 11. { 
one of, which only i is material here, viz. that theſe terte, Je ine cen 
diate voyages were not inſured under the policy; for that the poiat is tated, 
words 4 to touch, Hay, and trade at any ports or places 


« whatſoever” only meant, to give a licence to Nay at ſuch 


- 
* 
41 
2 A 

* 
3 


n 


N Places, as it ſhould be neceſſary to ſtop at in the Courſe of 1 the q 
: Lord Manifeld —& To underſtand this policy you muſt r re- Þ 5 
fer to the courſe of trade, to which it relates. What i is the  * a 5 
N courſe of trade with the Eg India Company? If an India 1 
N ſhip come to Madras too late in' the ſeaſon to proceed to a 38 
£ China, the council employs her in an intermediate voyage. Tt by b 
k is beneficial to all parties ſo to employ her; the underwriters 1 1 
are perfectly well acquainted with this uſege, and are bound ' 1 
e to take potice of it. Before the year 1780, it was uſual to 30 

7 inſure both the outward and homeward-bound voyage 0 one C500 

5 policy, and then the words « backwards and forwards * were | 

r inſerted : but ſince that time, they have ſeparate] the inſu- 

n rance, and inſure the outward voyage in a diſlinct poliſ 7. 

, The policy in queſtion differs from others; becauſe it contains 

r a permiſſion to trade, as well as to Touch and flay, at any ports 

if or places, which is not uſual i in policies of this nature: r 

e in general they wo” permit them to 2 57 and flay, which 


8 11 f 1 8 | words _ 


$9 


OF THE CONSTRUCTION 


- 9 AP * can only be intended to give a permiſſion fo to do, if 


Ferquharſon 
v. Hunter, 
B. R. Hilary 


25 Geo. III. 


[ 51 


neceſſity oblige them; but to ouch, ay, and trade, are 
words ſo large, that they ſeem to include the intermediate 
voyage. It would narrow the conſtruction very much, in- 
deed, to ſay, that the policy relates to thoſe places only, at 
which they ſhall ſtop in the voyage. The words made uſe 
of certainly take in the intermediate voyage; and the uſage 


ol trade confirms this conſtrutt ion. The conſequence of 


this opinion was, that the 2 of the j [Jury was * to be 
right. : | | 8 


80 alſo, in an action e on a poliey of e upon "he 
ſhip Blandford, « at and from Loudon to Madras and Bengal, 
« beginning the riſk upon the ſaid ſhip, &c. at London, and 
« ſo to continue till the arrival of the ſaid ſhip at Madras 
« and Bengal, with, ny to. touch and ſtay at any port or 
« place in this voyage: the facts were theſe. The "Bland: 
Ford arrived at Madras, where ber cargo was unloaded, by 
order of the preſidency; ſhe was then ſent for rice to / iſa- 


gibalnam, and by an entry in the council book, her voyage to 


Bengal i is ſaid. to. be poſtponed. That part of her outward-bound 
cargo, which was intended for Bengal, was ſent thither in 
the Lord Mulgrave, and afterwards the Blandford was ſent to 
Bengal in ballaſt, and was taken in the paſſage ;. for which 
loſs this action was brought. At the trial, Lord Mansfield 
thought the words in the policy would not admit of ſuch a 
latitude of conſtruction, as to take in the intermediate 
voyage, the words being much narrower than thoſe i in Gre- 
gory v. Chriſiie + upon which the plaintiff was nonſuited. 


However, in the following term, when a motion was 
made to ſet aſide the nonſuit, his lordſhip ſaid, „This is a 
ec policy on the ſhip: it is an Inaſa voyage : and the ulage 
4 as to the intermediate voyages 18 notorious to both parties; 
and the contract refers to it. The inſurance here is from 
e Londen to Madras and Bengal. What is the uſage of the 

trade? That when the ſhips arrive at Madras, the council 


2 may ſend them elſewhere.” — The other judges concurred ; 
and the rule for ſetting aſide the nonſuit was made ahſolute. 


7 6-1 | „e 
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0 India policies, whether. the words be large and compre- 


gT- 
From tlieſe caſes it is evident, that in the conſtruttion . e H A P. 


11. 


be G4 
LPN Id 


henſive, as in Salvador v. Hopkins, and Gregoty v. Chriſtie; : 
or reſtrained and limited as in the laſt caſe, the uſage of 


trade ſhall always be conſidered, and the intermediate or 


country voyages held to be inſured. At the ſame. time, 


though the general rule be ſo, the parties contracting may, 
by their own agreement, prevent ſuch a latitude of conſtruc- 
tion; and ſo Lord Mangfield ſaid in Salvador. v. Hopkins. In 
order to do this, it is not neceſſary that expreſs words af 


excluſion ſhould be inſerted in the policy; but if, from the 


terms uſed, the court can collect that ſuch was the intention 


of the parties, that conftruftion, which is moſt agrecable to 


their intention, ſhall moſt aſſuredly Feral. 


Thus. | 13 3 e inſured was 
deſcribed in theſe, words: at and from Port L' Orient to 


« . Pondicherry, Madras, and China, and at and from thence 
u beck to the ſhip's port or ports of diſcharge in France, with 


Lavabre v. Wil- 


ſon and Lavyas 
bre V. Welter, 


Douglas 284. 


40 liberty #0 touch, in the outtward ar homeward baund voyage, 


« at the iſles of France and Bour ban, and at all or any other 


place or places what or whereſoever. In a ſubſequent 


part of the policy, there was this clauſe, „ and it-ſhall be 


* lawful for the ſaid: ſhip in this voyage, to proceed and ſail 


« to, and touch and ſtay at any ports or places whatſoever, 


— 1 7 Py CY = g 
"EC 7 2 o — — 
* - 


« as well on this ſide, as on the other ſide of. the Cape of - 


GC Hope, without being deemed a deviation.“ The 
ſhip arrived at Pondicherry, and after remaining there one 


month, ſhe failed for Bengal, inſtead of going to China 


baving wintered at Bengal, and. received conſiderable repairs, 


ſhe returhed to Pondicherry ; I and Having taken in a home- 
ward- bound cargo, proceeded in her voyage back to L'Orient, 


but was taken by. the Mentor privateer. The queſtion, in that 
caſe, as far as it is material to us in this part. af our work, 
was whether the voyage to Bengal was inſured, within the 


conſtruction of this policy. The reporter of this caſe ſays, 


it was infiſted, in the opening for the plaintiffs, that, under 
the general liberty given by the, policy, of touching at all 


places whatſoever, the veſſel might g0 to — which, by 
"2 3 tho 
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C 1 4 . the operation of thoſe words, was as much part of the voy. 
322%. 2s if it had been expreſsly named. Lord Mansfield, 
_ however, having intimated a clear opinion, that the general 

words were, by the expreſſions of © in the oitward' or home. 

& ward-boung voyage, and © in this voyage," qualified and 

reſtrained ſo as to mean all places whatſoever in the uſual 

eourſe of the voyage % and from the places mentioned i in the 

&« policy,” this ground was immediately abandoned, and never 

farther mentioned by the SORT Ls * Ae in the 

bet es of theſe N 5 

But although t the jul have been thus liberal in \ Their 
conflruQions of this contract, and have gone as far as poſſible 
to efſeQuate the intention of the parties ; yet they have never 
_ extended thoſe equitable principles to ſuch a length as to ſay, 
7 that when a man has in ſured one ſpecies of property, he ſhall 
| recover damage, which he has ſuffered by the loſs of a de- 
ſcription of property, different from that named in the policy. 
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1 | Thus a man, who has inſured a cargo of goods, cannot re- 
; W cover under ſuch a policy, the freight, which he bas paid for 
fi il | the carriage of that cargo; nor ſhall it be permitted to an 
1 owner of a ſhip, who inſures the ſbip merely, to demand ſa- 
| See poſt, 53. Risfaftion' for the loſs of merchandize laden thereon, or to aſk 
[2 | from tlie inſurers extraordinary wages'paid ts the ſeamen, or 
1 the value of proviſions conſumed, by reaſon of the detention of 
WW the Ji at any port, waer than was eee. 
1 Such attempts have, indeed, hk made, but has Have al 
nf ways been reliſted : for to admit of ſuch demands would in- 
0 roduce an infinite variety of frauds, and would be re- 
I pugnant to the moſt 9 maxims of inſurance law, and to 
1 Molloy b. 2. the conſlant practice à a uſage of trade. In Molly it is 
bi * "Fail, that ifa merchant inſure a ſhip generally, and the ſhip 
1 then happen to be laden, and if it afterwards miſcarry, the 
f Mt "Inſurer {Hall not anſwer for the goods, but only for the ſhip. 
47 Roccus de This poſiti tion ſtands uncontradicted by any foreign writer an- 
0 * Nor. cient or mmadern, and is N by en decifions of the 
4 2 108 feſt Aer; ind this es | 
0 | 8 2 In 
mn 1 
3 | 3 5 
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In an inſurance upon the. ſhip Tartar at and from London to Qt B. ; At F 
' Newcaſtle, and Mar/eilles,, and at and from Marſeilles to ber > ED 
diſcharging port or ports in the qi Indies ¶ Jamaicu ex- eme and 


cepted), the facts were, that the ſhip being diſtreſſed. bore; $i affer 


away for, Minorca, and put into Port; Mahon, Where the: 17 bias 


captain obtained leave from the, vice admiralty court to have, at Guildball. 
his ſhip. ſurveyed, in conſequence. of which, ſhe was long, 
detained z and the action was brought to recover the extraor- 
dinaryr wages, and the en ee e the deten- 
tion nen e 6 TH; 380 7 AU 84 101 na. 4 $- Et 


- " w . * . "A * 1 
+; , : . , Af} N 117 (ff 3 z 
£1 4 f 7 þ # 


1 | Mansfield was of ns hue cle as ſailors 
wages and proviſions expended, while a ſhip is detained to 
refit, can never be allowed as a charge againſt the infurer | 
the ſbip; and a verditt was . given for the de- 
en 


£ ; yy > £16 - hk W 0 1 3 Re ot iv 
iR 1541/8 INS 
a $a eaſe; 0 a ial”; at b Guildhall, a ſpecial caſe Baillie v. Miki: 


| | Fire ( hae digliani, B. R. 
was reſerved for the opinion of the court, ſtating, that this Hit. 25 Geo, 


was an action upon a policy of inſurance en OTE and III. 


from Nevis to Briſtol. » The ſhip ſailed from Næuis; but, bez 
ſore her arrival at Briſtol, ſhe'was capturedaiiGciwhk: into 
Morlaizg and there condemned. An appeal was lodged in 
the parliament of Paris where the | ſentence was reverſed; 
and the ſhip aud cargo were decreed to be;reſtored,/ Before 
the ſentence of reſtitution, the ſhip and cargo had been ſold; 
mw the money was paid, the charges of proſecuting, the ap- 
peal ., being, deducted. The defendants have paid call» the 


charges Ph; Wha ſuit, and; the Hage erm ths, ſum a now in 


„ 


pogds ito, the, pwner of he-ſhip,for #1 reight; pra-tord. iineris; 
and fog which freight ae is > brought. on the EW en 
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Enn 


/ . 4 
0. „ 
. = . 
8 * P > — % £ % " * 


After time taken to deliberate, Lord Mansfield delivered 
the unanimous opinion of the court for the defendants: te 
ien now in litigationi, hit lordſhip ſaid, is that! which was 
paid for freight, by the owner of the cargo to the proprietor 
of . fig pra raid itineris. \ The queſtion: i is, whether he 
pk 14 | can 
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CH. 4 F. can charge theſe underwriters for it. As between the owtiers 
— of the ſhip and cargo, in caſe of a total loſs, no freight is 
due: but as between them no loſs is total, where part of 

£ 5 1 the property is ſaved, and the owner takes it to his own uſe, 
In this caſe,” the value of the goods was reſtored in money, 
2 which is the ſame as the goods; ; and therefore freight was 


certainly due pro ratd itrmeris; '* But as between the owners of 
the goods, and the underwriters upon the cargo, the latter 


have notliing to do with the freight. The owner of the ſhip 
has a lien for his freight; but in a total loſs, literally fo 
called, no freight i is due. In caſe of a loſs, total in its na- 
ture, with ſalvage; the owner of the goods may either take 
the part ſaved, or abandon : but in neither caſe, can he throw 
the freight upon the underwriters; becauſe 80 ye not 
engaged to indemnify him againſt it. 


Eden v. Poole, This alſo was an alen on a policy of inſurance, which 
1 2 . Was on the /b/Þ und gods from Oſtend to Dominique. The 
bdbollowing facts appeared in evidence: that the ſhip met with 
7” 11 al weather, and was in great diſtreſs: that the crew threat - 
ened to take the command from the captain, unleſs he would. 
make for the firſt port: that he then went to Ferro! to repair 
his ſhip, and by the time the fepairs were finiſhed; the crew 
ſorſook her: that he then got ãdnother crew, and at the mo- 
mem he was going to ſail, the Spar; governor ſtopped him: 
that after a detention of 37 days, ſhe: was diſcharged, and 
then arrived at Dominique: This action was brought for 1 
expence incurred by wages, proviſions, Qc. during the de 
murrege at Furrol. On the part of the inſurer it Rabi: 
tended, und ſe held by Mr. Juſtice Buller; who preſided upbn 
chat trial, chat the freight, and not the Tip, is Nabe for this 
toſs; and that the charge of demurtage could not be beg 
| yo this policy. The plaintiff was nonſuited. 


Robertſon v. by Agrerable to.the nhote doctrine, adi a vii decifion 

dere 2 155. of che whole court of King's Bench. It was an action on 4 
policy of inſurance, on tlie ſhip Dumfries, at ànd from Lon. 

N don to Africa during her ſtay and trade there, and at and from 

thengs, to her port * of e te the Byiiiſo g 

| Hadi 
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OF THE POLICY. 


Lidid iſlands, to recover a partial loſs.” The fats were, that o Ha r. 
this ſhip, in the courſe of the laſt Wär, after performing her Cn 


voyage to Africa, in coming from thence laden with flaves 
to the Het Indies, touched at Barbidoes in December 1781, 


for the purpoſe of watering, at which iſland an embargo was 
laid on all ſhips, by order of Lord Hod, the commander in 


chief upon that ſtation; and the veſſel was detained a con⁰ 


ſiderable time. The captain applied for leave to depart; but 


was refliſed : whereupon he attempted to ſail away privately 
in the night, but was purſued by the Salumander ſloop of 


war, and after a flight engagement, he was brought back, 


the Dumyrtes not having ſuſtained any flamage, for which the 


underwriters could be charged; on account of à clauſe, ex- 

empting them from partial loſſes, not amounting to 3 per 
ent. Lord Hood, in conſequence of this breach of embargb, 
upon her return took almoſt all the men out of the Dumfries, 
diſperſed-ſome of the ctew among the ſhips of war, the cap= 
tain and the reſt of the crew were confined; and the ſhip was 
detained at Barbattoks till the April following. This Hetetis 
nion, however, was not proved to have ariſen ſblely from the 


embargo, as it appeared, that, for ſome part of the time, che 


{mall-pox prevailed among the ſlaves; and that "the bard 


was frequently taken off and rene wed between Bereiten ati 


April. The action was brought to recover from the inſurer 


upon the ſhip the additional wages paid 46 the OE aud the 


thaiges for har th Gifs FAS detention, 6 | 


Mr. Juſtice Buller was bf Opkntin; at the trial, that e 


only damages proved, being items for ſeamiens wages, pro- 


viſions, and demurrage, during the detention, could not B& 
recoveged under this policy on the hip only. To make the 
underwriter liable, there muſt be a loſs of the ſhip, for the 
policy is on the body of the ſhip only; and if the arrive (if 
at her port of delivery, be the voyage ever ſe long, You Exit, 
not recover under ſuch h policy; if, indeed, the be in fuch à 
ſtate as io prevent her from completing der voyugez it b ber. 
tainly a loſs. The plaintiff Was nonfuitet. 


In the following "Om a Molto Was made tõ 10 af & the | 


onfort, Which, after argument, Was refuled by the whole 
court 
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58: or THE CONSTRUCTION 
c. HAP. court to be done, and upon that occaſion, Lord Mansfield ſaid, 


— There is no authority to ſhew, that on this policy, the in- 
1 ſured can recover for ſuch a loſs; but it is contrary to the 
conſtant. practice. On a policy on a „hip, ſailors wages or 

proviſions are never allowed in ſettling the damages. The 

inſurance is on the Sd of. the ſbip, tackle, and furniture; 

[ 56 ] nat on the vpyage or crew. In this caſe it is admitted, that 
lere was no damage done to the ſhip, tackle, or furniture; 
| and therefore I' think the dien was e and dan the 


en ought, not to nder.“ 


ff 


* * J alice Bullere—*. 1 . it to - ee well ty 
fled, that you are not to recover on a policy on the body of 
the ſhip for ſeamens wages or proviſions: theſe are not the 
ſubject of the inſurance. The caſe put at the bar proves the 
rule. For if the ſhip had been detained in conſequence of 
any injury which ſhe had received in a ſtorm, though the 
underwriter | muſt. bave made good that damage, yet 
vou could not bare come upon him for the amount of 
wages or proviſions,. during the time ſhe, was ſo repairing. 
Here the ſhip itſelf. is ſaſe; and the court only look to the 
- thing itſelf, which is the ſubject of inſurance; and the A 
and proviſions are no part of oo thing inſured. 95 es 


«4 28978 
T- 4d 


FFTO99% 37 


z Joftine.c | contained, i in the, preceding 1 was Pa 


„ % „0 


a d of the court of King' $ ech in Ihe. year 17913 ; 
where it was unanimouſiy held by the learned judges, that 
proviſions ſent out in a ſhip fox the; uſe of the crew are pro- 
tected by a policy of inſurance on the ſhip and furniture, In 
the argument of that caſe, the Judges, at firſt thought it fell 
within t the principle of deciſion in Robertſon v. Etuer, which 
they were determined to ſupport: but the grounds of diſtinc- 
f tion between the two deciſions are ſtated with ſo much clear 
- neſs and perſpicuity, and the effect of uſage upon this ſpecies 
of contract ſo well aſcertained, that 1 feel it my * not to 
abridge the arguments adopted by the court. 
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Brough v. Whit It was an action on a policy of inſyrance on an Eaft India 


more, 4 Term 


Rep. 206, And Ching ſhip, and on the, tackle, ordnance, ammunition 
artillery, 


.. *- 
$ #* + * 


OF THE POLICY. 


Kenyon at Guildhall,” it appeared that while the {hip was ling, 

off Bank-ſaul'lland in the river Canion, it became neceſſary to 
refit her, for which purpoſe the: ores arid proviſions were taken 
out of her, and put into a warehouſe; called a bank- ſaul, and 
that while they were in the ware houſe, they were deſtroyed: 
by an accidental fire. It was admitted that the policy covered 
all the articles but the proviſions, which were merely for the 
uſe of the ſhip's crew: but if thoſe proviſions were not pro- 
tefted by the policy, then there was not an average loſs of 


31. per cent. It was conſidered in che ſame light, as if the see wa 
accident had happened on board the ſhip. For the defendant 


it, was contended, that the proviſions were not protefted by 


the inſurance z but one of the jury ſaid, it had been deter- 
mined in Lord Maungſield's time, that they were included un- 3 


der the word furniture, under which deciſion the merchants 
had ſince acquieſced : on which the plaintiffs obtained a 
yerdict, y WW , | : 0 1 1 


A motion, founded upon this cn; Was W 
made to ſet aſide the verdict, and an Enquiry was ordered. re: 
ſpecting the. caſe alluded to by the, j juryman; and the, enger 
ment was 7 red inte at * abo in Rai On 
tabs 7 1 tg Sat ige Hired 

Rs MS obſertirig on the looſe and ambiguous 
terms of policies of inſurance, ſaid, The queſtion here ariſes 
on the meaning of the word ( furniture; one of the jury- 
men ſaid, and in that he is now confirmed, that according 
to the underſtandings of thoſe who enter into theſe contracts, 
it includes the proviſions for the uſe of the cretu. Now, among 
the ſeveral accidents, againſt which the defendant inſured, are 
perils by fine; and this hip being at Canton, it became ne- 
ceſſaty to reſit her, and to takę out all her goods and land 


them on this iſland, where the accident happensd; by which 


theſe proviſions, with: the reſt of the goods, were burned; and 
there is no doubt but that the loſs on this iſland muſt be con- 
ſidered in the ſame light as if it had happened on board the 

ſhip itſelf. This was determined in Pelly v. The Royal Ex- 
1 Aſſurance Company, Then if theſe proviſions be inſured 
* as 


Artillery, and furniture! of the ſbip. At the trial before Lord o u A P. 
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& 1 4 F. & Polt of the out · it of the ſhip, and they were conſumed by 
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OF THE CONSTRUCTION 


one of the perils infured againſt; there is an end of the queſ- 
tion; a loſs has happened within the meaning of the policy; 
and conſequently the defendant is liable. But it was ſaid in 
the argument that the inſtant any of the proviſions were con- 
fared on board, there could not be a total loſs: but the ſhort 
aufwer to that is, that that comes within the wear and tear 
of the ſhip; and it might as well be ſaid that if a maſt were a 
tre itjufed there could not be a total loſs. If this deciſion 
wete to militate againſt any determination, or even an objter 
dum, of Lord Marisfield; I ſhould have hefitated for forks 
nme before! delivered my opinion: But the caſe of Roben. 

v. Euer is clearly diſtinguiſhable from che preſent; hers 
de when Were eonſutmed by an accident by fire on board the 
Mp, {for the iſland was for this purpoſe equivalent to the 
Hip), amd within the meaning of the policy of infaratice: but 
in that caſe they were conſumed by the Negraes woos Ne a Wee. 
tion of the ſhip.”? 


Vr. Juſtier ABburft. e Thi cafe cited is not like the pre- 
Ter, for the realoti 'piven; and 1 think that this los come 
Within tlie terms of the policy. It is an undettaking to in- 
fore againſt all accidents which will prevent the proviſions 
being applied to the purpoſe for which they were intended. 
Theſe "proviſions were part of the Gut- fit; they were con- 
ſumed hy fire, (one of the accidents againſt which the defen. 
dent inſuied) and conſequently could not be applied to the 
eee pre e on wake bogs 0 


? 


- "ME. Joltlce ene 1 Wa na ehad the ur 


Werwfiters an tue body ard furniture of the ſhip are liable to 


Ply the amount of theſe provifions, which 'were:bought to re- 
Plate thoſe; which were coffiimed by an accident within the 
Seating of the polity,” Without commenting on the words 
Bf the policy, it is [ficient to fay that a policy of aſſurance 
Fas ar all Emes been Confidered in courts bf law as an abſurd 
and ificoltrent iuſtrument; but it is founded on uſage, and and 

muſt be governed and conſtracd by uſage. Now it is per- 


r We Nr ee ATI 
” . ſettle 


OF) THE POLICY. 


ſettled, the proviſions put on board the veſſel when ſhe failed, C H .& P. 


have been conſidered as part of the ſhip. The value is taken 
in this way; the underwriters have a right to go and ſee the 
ſhip, to examine the value of the hull, the maſts, and the 
proviſions z the value of the ſhip alone comprehends all thele 
articles: but though the underwriters have a right to examine 
the ſhip itſelf, in point of fact they do not, becauſe they 
know from. experience, the quantity of proviſions necefiary 
for the crew-for- the intended voyage; and if that value be 


ſtated to them in the ordinary way, they bgn their names im- EE 


mediately without making further enquiries. Then if the 


proviſions be included in a policy an the ſhip, and the ſhip 


and all the proviſions be loſt, the underwriters myſt make 
good the whole loſs, whether it be a yalued or an open policy. 
But it has been ſaid that, if an accident happen after ſome of 
the proviſions are conſumed, the underwriters are entitled 19 
a deduftion to the amount of ſuch proviſions: I will anſwer 
this, farſt, as the argument applies to a valued, and then to ap 
open policy. As to the firſt; from the nature of the policy, 
the proviſions are not inſured againſt all events; they are galy 


inſured againſt particular riſks. Again, there is nothing from 


which there can be ſalvage ; if the body of the ſhip and eve 

thing on board be ſunk, or burned, there can be no falyage- 
And, in the caſe of an open policy, the inſured muſt Prove 
by evidence what was the value of the whole, and then the 
ſame reaſons apply as in the caſe of a valued policy, With 
reſpett to the caſe of Robertſon v. Ewer, which has been te- 
lied on; I thought at firſt that jt applied ſtrangly t to the pre 
ſent; and if 1 ſtill entertained the ſame opinion, I would 
not, on account of any uſage to the contrary among under- 


writers, overturn a ſolemn determinatign of this court: but 


. 


that tale, and the two others there mentioned, are clearl 
diſtinguiſhable from the preſent. In all thoſe the inſured 


wiſhed to charge the underwriters with the amount of the 
proviſions conſumed, during the time when the ſhips were 


detained. Of thoſe therefore it is ſufficient to ſay that an 
inſyrance is en the Ibip. for the older: hut, during a deten- 


tion, the ſhip is not proceeding; and thexefors the under- 8 
Writers are nat, liable. This caſe ale diflers from that of 


Rebertſon, 
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Hoſkins v. Pies © 
kerſgill, B. R. 
"i 23 Geo. 


OF THE CONSTRUCTION 


c H A P. Robertſon v. Emer, in another circumſtance ; there the pro- 


viſions were conſumed by the ſlaves on board, and not by the 
ſhip's crew, and the ſlaves are conſidered as part of the cargo. 
The words of Lord: Mansfield in that caſe muſt be taken with 


a a reference to the caſe then before him: He was then ſpeak- 


ing of a charge for proviſions uſed during the detention of 
the ſhip, and for the maintenance of the ſlaves; and he ſaid, 
« there is no authority to ſhew that, on his policy, the in- 
«fared can recover for ſuch a loſs; but it is contrary to the 
« conſtant practice. Then he proceeded to ſay; on a policy 
on a ſſiip, failors* wages or proviſions are never allowed in 
ſettling the damages. Now, even if thoſe latter words, be 
taken in their general ſenſe, and not confined to the caſe 
immediately before the court, they are accurate; for © pro- 
viſions co nomine are not taken into conſideration.” In 
general, the captain of a ſhip takes on board proviſions ſuf- 
ficient for the voyage; and if he be detained in any port, and 
he be a prudent man, he will not uſe what are called the 
ſhip's ſtores during his detention, but he will buy others for 
immediate conſumption during the detention, becauſe he can- 
not but know that he has the ſame length of voyage to per- 
form that he had before he was detained : it makes no dif- 
ference however to the underwriters whether he do ſo or not; 
for if the captain be obliged to purchaſe other ſtores for the 
remainder of the voyage, the underwriters are not anfwerable 
for theſe, but only for thoſe which were on board at the time 
of the inſurance, ſince they only formed a part of the value 
of the ſhip. On the whole therefore I am of opinion that 
there ſhould be no new trial. The caſes cited are diſtinguiſh- 
able from the preſent ; the uſage of merchants, as to the con- 
fruQion of theſe inſtruments, ſtands unimpeached, and there- 
fore it muſt prevail in this caſe.” Ei | 


bl 


Mr. Juſtice Grofe 10 and the Nays was ales 

In an inſurance upon a > Cretalind Nip, it became a weh 
tion, whether the Ines and tackle employed in the fiſhery in 
thoſe ſeas could be recovered: under a policy made upon he 
Hip, TE and furniture, &c. This caſe came before the 


court, 


td THE POLICY. 


court, upon a motion for a new trial, and the judges were 
unanimouſly of opinion, that they were not protected by «he + 
policy, not being oe: Wn the W wich r or furmiture- 4 | 


It is alſo ade, in order to entitle the inſured to re- 


cover, that the loſs, which has happened, be a direct and i im- 


mediate conſequence of the peril inſured, and not a remote 


one. This doctrine was laid down in a caſe before Lord 
Mansfield, and the deciſion of the jury was agreeable to the 
bringt Rated 550 the x Cant JURIS: 


: 


It was an ion bs a policy of inſurance « at and from | 


« Briftal to the coaſt of Africa, during her ſtay and trade 
« there, and from thence to her port or ports of diſcharge in 
« the eff Indies.” There was a memorandum on the po- 
« licy, that the aſſurers are not to pay any loſs that may 
« happen in boats during the voyage (mortality by natural 
« death excepted) and not to pay for mortality by mutiny, 
« unleſs the ſame amount to 107, per cent. to be computed 
on the firſt coſt of the ſhip, outfit, and cargo, valuing 


582 


Cc HA P. 
. 


Ones v. 
Schmoll, Guildh. 
Tr. Vac. 1785, 
1 Term Rep. 


p. 139. Note (a). 


« negroes ſo loſt at 35 J. per head.” The demand upon the 


policy was the loſs of a great many ſlaves by mutiny. The 
evidence of the captain was, that he had ſhipped 225 prime 
ſlaves on board: that on the third of May, before he failed 
from the coaſt of Africa, an inſurreftion was attempted ; that 
the women ſeized him on the quarter deck, and endeavoured 
to throw him overboard, but he was reſcued by the crew; 
that the women and ſome men threw themſelves down the 
hatchway, and were much bruiſed. That he ſent the ring- 
leader on ſhore, and twelve men and a woman afterwards 
died of thoſe bruiſes, and from abſtinence ; that on the 22d 
of May there was a general inſurrection, the crew were forced 
to fire upon the ſlaves, and attack them with weapons, it being 
a caſe of imminent neceſſity. Several ſlaves took to the ſhip's 
ſides, and hung down in the water by the chains and rope 

ſome for about a quarter of an hour, three were killed by 
firing, and three were drowned, the reſt were taken in, but 
they were too far gone to be recovered ; many of them were 


579 


deſperately bruiſed, many died in conſequence of the wounds 


they 
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OF THE CONSTRUeTION 


1 * P. they had received from: the firing during the mutiny, ſome 
_ from ſwallowing ſalt water, ſome from chagrin at their dif. 
appointment, and from abſtinence; ſeyeral of fluxes and 
fevers; in all to the amount of 55. The underwriter had 


paid at the rate of 15 per cent. for 19, who were either killed 


£63 


during the mutiny, or had afterwards died of their wounds, 
Another conſequential damage was ſtated, that the mutiny 
had leſſen remaining ſlaves in the eſtimation of the 


planters, and reduced their Price: ; 


Lord Mansfield ſaid, « as to the latter loſs, I think the un- 
derwriter is not anſwerable for the loſs of the market, or the 


price of it: that is a remote conſequence, and not within 
day peril inſured againſt by the policy. 


| 4 The queſtion for the jury will be, whether any of thoſe 
who died by any other means, except by being fired upon, or 
in conſequence of the wounds and bruiſes which they received 
during the ſtruggle, are within the meaning of the policy, 
which inſures againſt damage by mutiny. This policy is in 
the common form, and if it were not for the memorandum, 
I ſhould ſav, the caſe was not within the inſtrument. But 
as it now lands i it is very clear, that thoſe who were killed by 
the firing, or died i in conſequence of their wounds, are within 


the policy; the other complicated caſes muſt be left to the 


jury. The firſt claſs, ſuch as were killed i in the fray, cer- 
tainly come within the meaning of the policy; and che 
ſecond claſs alſo, thoſe who died of the wounds they received. 


| The third claſs are, I think, as clearly not within it, ſuch as 


being baffled in their attempts, in deſpair choſe a mode of 
death, by faſting, or died through deſpondency : : that is not 
mortality by mutiny, but the reverſe, for it is by failure of 
mutiny. The great claſs are ſuch as received ſome hurt by 
the mutiny, but not mortal, and died afterwards of other 
cauſes, as thoſe who ſwallowed water, jumped overboard, 
Sc. This is the Broil DX 


The j jury found, that all who were killed i in the mutiny, of 


died, of they wounds were to be paid | for. That all thoſe 


et +rx 


who 


* 
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who died of their bruiſes, which hay received in the mutiny, C H A P. 
though accompanied with other cauſes were to be paid for. 8 ; 
That all who had ſwallowed falt water, and died in conſe- 

quence thereof, or who leaped into the ſea, and hung upon 

the ſides of the ſhip, without being otherwiſe bruiſed, or who 

| died of chagrin, were not to be paid for. 


| In the conſtruction of policies of inſurance for time (a), 
which are very frequent, the ſame liberality, equity, and good 
ſenſe, have always prevailed, as in all other inſurances : and 

the courts have gone, as far as poſſible, to decide according 

to the intention of the parties. 


In an action on a policy of inſurance on the ſhip Mary, syers and others 
a letter of marque, the words of the policy were, © at and e, * 
« from Liverpool to Antigua, with liberty to cruiſe fix weeks, 
and to return to Ireland, or Falmouth, or Milford, with any 
« prize or prizes. This ſhip having been taken, this action 
was brought, and came on to be tried before Baron Hotham 
; at Lancaſter, when a verdict was found for the plaintiffs. 


Upon a motion for a new trial, the material parts of the 
evidence were, that the policy was made on the gth of Febru- 
ary 1779, and there was no time fixed in it for the com- 
mencement, or the duration of the voyage. The captain of 
the ſhip, being called on the part of the plaintiffs, {wore that 
he in fact ſailed from Liverpool on the 28th of February: he or 
was five days before he cleared the land ; and he proceeded 


; on his direct voyage till the 14th of March, chaſing, how- 
] ever, at different times, from the 7th to the 14th, at which 
time he began his cruiſe, giving notice thereof to the crew, 
4 and ordering a minute of it to be entered in the log-book, 
. which was done. From the 14th of March, he continued. 
| cruiſing about the ſame latitude till the 17th or 18th of April; 
= when he diſcontinued the cruiſe, of which he alſo gave no- [ 59. } 

tice, e to go to the Burlings, off Liſbon, in the courſe 
; (a) By a late 40 of parliament 35 Geo, III. c. 63. 12. no policy upon any 
5 ſhip, or intereſt therein, ſhall be made for any. longer term than 12 calendar 
. months. Sce ante, p. 28. 
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c n LS FP. of his voyage. On the 23d he renewed the cruiſe, of which 


OF THE CONSTRUCTION 


— he gave notice as before, and ordered a minute, to that pur. 


pole, to be entered in the log-book. From that time he con- 
tinued cruiſing till the 28th of April, when he was taken by 
an American privatcer. Many witneſſes were examined, 
ſome of whom thought, that the liberty of cruiſing given by 
the policy, meant fix ſucceſſive weeks; others conceived, 


that if the ſeparate times of cruiſing, when added together, 


ſhould not exceed the ſpace of ſix weeks, the terms. of the 
inſurance would be complied with : but none of them could 
prove any uſage, as none of the witneſſes ever knew a caſe 
exactly circumſtanced like the preſent. | . 


Lord Mansfield. —* This was merely a queſtion of con- 
ſtruction, on the face of the policy, and unleſs an uſage could 
have been ſhewn in favour of this deſultory cruiſing, calling 
witneſſes to ſupport it, was calling them to ſwear to mere 
opinion. None of thoſe produced knew of any inſtance; 
and therefore, their evidence ought not to have been re- 
ceived. Yet, I dare ſay, their teſtimony had great weight 


with the jury. The meaning of words depends upon the 


ſubject. The inſtructions were not read, but they ſhew the 


meaning very clearly, for they run thus: “ To cruiſe ſix 
« weeks, and 7hen proceed to Antigua.” There can be no 


general rule. Here the ſubject matter, in my opinion, is 
deciſive to ſhew, that the ſix weeks meant one continued pe- 
riod of time. A cruiſe is a well known expreſſion for a con- 
nected portion of time. There are frequently articles for a 
month's cruiſe, a ſix weeks cruiſe, &c. Such a liberty, as 
in this caſe, to a letter of marque, is an excuſe for a devi- 
ation. But what is contended for by the plaintiffs is impoſ- 
poſſible in practice. Suppoſe the ſhip returns dire&ly back, 
cruiſing for the ſpace of a week. She may then perhaps 
take three weeks to return to where ſhe had been. Can ſhe 


| then renew the cruiſe, return again, and ſo repeatedly? The 


voyage, in that way, might laſt for years. But the true 
meaning is, I will excuſe a deviation for ſix weeks.“ The 
inſtructions, although it happens they were not read, ſtrike 


me much. Another argument: Six weeks is a continuation, 
a con- 


OF, THE POLICY. 


go 


a congregate denomination of time. If they had meant C n. Ke, P. 


ſeparate days, they would have ſaid forty-two days.“ The 
rule for a new trial was made abſolute. 


Having ſaid thus much of conſtruftion in general, by 
which it appears, that the material rules to be adhered to, are 
the intention of the parties entering into the contract, and 
the uſage of trade; it will be proper to conſider. more par- 
ticularly, what ſhall be conſtrued a loſs within the meaning 
of the policy. This mode of treating the ſubjeR naturally 
Jeads us to conſider loſſes by perils of the ſea ; loſſes by cap- 
ture, and by detention of princes or people ; and lofſes by 
the barratry of the maſters or mariners ; which are the great 
diviſions of perils inſured, and which will furmſh materials 
for the three eee chapters. 
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Of Loſſes by Perils of the Sea. 
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C H A 7. HE ſubje& matter of this chapter may be reduced to a 
os | very ſmall compaſs; as very few queſtions have ever 

| been agitated in the Engliſh courts of law upon this point, 
Y * It may, in general, be ſaid, that every thing which happens 
to a ſhip, in the courſe of her voyage, by the immediate aft 
of God, without the intervention of human agency, is a peril 
x Shower 323. Of the ſea. Thus in an inſurance againſt perils of the ſea, 
. every accident happening by the violence of wind or waves, 
by thunder and lightning, by driving againſt rocks, by the 

ſtranding of the ſhip, or by any other violence which human 

prudence could not foreſee, nor human ſtrength reſiſt, may 

be conſidered as a loſs within the meaning of ſuch a po- 

licy ; and the inſurer muſt anſwer for all damages ſuſ- 

tained, in conſequence of ſuch accident. But if a ſhip be 

driven by ftreſs of weather on an enemy's coaſt, and is there 

captured, it is a loſs by capture, and not by perils of the ſea. 

Green v.Elmſlie, This was ruled by Lord Kenyon in an action on a policy 
1 againſt capture only, and the ſhip was driven by a hard gale 
of wind on the coaſt of France, and was there captured, but 

ſhe did not receive any damage by the wind. Lord Kenyon 

ſaid, this was clearly a loſs by capture, for had ſhe been driven 

on any other coaſt than that of an enemy, ſhe would have been 


„ | in perfect ſafety. The 2 8 had a verdict. 
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In caſes where the loſs is not total, but only partial, ariſing 
from a leak, from the ſtranding of the ſhip, or from the loſs 
of her maſts, cables, or rigging, the inſurers upon the cargo 
are liable to reſtore the value of all the damaged goods, and 
the underwriter upon the ſhip is alſo anſwerable for all the 

injury which ſhe has ſuſtained. | 
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OF LOSSES, . 


In charter parties, if the veſſel related" was robbed or 


taken by pirates, that was held to be a loſs within the mean- 


ing of the words © perils of the ſea,” It is alſo ſaid, that 
the ſame rule of conſtruction prevails as to policies of aſſur- 
ance. That poſſibly might, and would be the true conſtrue- 
tion upon thoſe words : but as it is now the univerſal cuſ- 
tom to inſure againſt the attacks of pirates, by expreſs words 
inſerted in the policy, that queſtion can now hardly ariſe. 


Although the courts in this caſe, as in all Lane will en- 
deavour to give effect to this ſpecies of contract, by a liberal 


and equitable conſtruction; yet they will be cautious not to 


extend the principle ſo far, as to ſay, that the acts of the par- 
ties ſhall be made to operate beyond their intention; and 
therefore they will attend to the words of the contract, and 
ſee that the loſs, which is proved to have happened, is 
really one of thoſe riſks againſt which the underwriter has 
inſured. Hs | 


An action was brought upon a policy of inſurance for the 
value of certain ſlaves, inſured by that policy. The declara- 
tion ſtated, © that by perils of the ſea, contrary winds, cur- 
« rents, and other misfortunes, the voyage was ſo much re- 
«.tarded, | that a ſufficient quantity of water did not remain 
« for the ſupport of the ſlaves, and other people on board, 


and that certain of the ſlaves, 2 in the declara- 


« tion, periſhed for want of water.” The facts, appearing 


in evidence, were, that the ſhip, being bound from Guinea 


to Jamaica, had miſſed the iſland, and the crew were re- 
duced to great diſtreſs for want of water: that the captain 
conſulted with the crew, and it was unanimouſly agreed upon 


that ſome of the ſlaves ſhould be thrown overboard, in order : 


to preſerve the reſt : that at the time this reſolution was 
formed, there remained but one day” s full allowance of water, 
at two quarts per man. The jury, upon this evidence, 


found a verdict for the plaintiff, with damages at 30 J. a head 


for 2 ſlave thrown enk. 


K 3 A motion 
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Gregſon v. Gil- 
bert, B. R. 
Eaſter, 23 Geo. 
III. 
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[ 63 ] 


Tatham v. 
Hodgſon, 


OF LOSSES BY PERILS 


A motion was afterwards made for a new trial, upon the 


ground, that this was not a lols by perils of the fea. 


Lord Mansfield. —** This is a very uncommon caſe, and 


deſerves a further conſideration, There is great weight in 
the objection, that the loſs is ſtated, by the declaration, to 


have ariſen from the perils of the ſea, and that the currents, 
Sc. had made the ſhip foul and leaky. Now does it appear 
by evidence, that the ſhip was foul and leaky ? On the con- 
trarys the loſs happened by miſtaking Jamaica for another 
place. Beſides, a fact has been mentioned by the counſel of 
throwing ſome overboard after the rain fell, a fact, {gh is 
not agreed on by both ſides, though a very material one.” 


Mr. Juſtice 8 “The declaration does not, in any 
part of it, ſtate the loſs, which has been the occafi jon of this 
demand; and it would be very miſchievous, if we were to 
overturn this objection. Suppoſe, for a moment, that the 
underwriters, in ſome caſes, are liable for the miſtake of the 
captain, yet, if they are not liable in others, the nature of 
the loſs muſt be ſtated in the declaration, that the defendant 

may have an opportunity of moving in arreſt of judgment, if 
it be not ſufficiently alledged, But it would be impoſſible 
for the defendant in this caſe to move in arreſt of judgment : 
' for the facts of the caſe, as proved, are different from thoſe 
| flated in the declaration. The point of law in arreſt of Judg- 
ment can only be argued from the facts ſtated on record; and 
the declaration in this caſe ſtates the loſs of the plaintiff to 


have happened by perils of the ſea.“ The rule for a new 


trial was made abſolute, on payment of coſts. 


So in a more modern caſe, in an inſurance upon ſlaves 


6 Term 3 againſt perils of the ſea, their death by failure of ſufficient 


and ſuitable proviſion, though that failure was occaſioned by 
extraordinary delay in the voyage from bad and ſtormy wea- 
ther, was holden not to be a loſs within the policy by perils 
of the ſea, but a loſs by natural death, which cannot now be 
pygree againſt ſince the ſtatutes for regulating the manner of 

2 1 5 \ carrying 


OF. THE: SEA. 


carrying ſlaves in Briliſb veſſels from the coaſt of Africa, by 
which it is provided, that no loſs or damage ſhall be recover- 
able on a policy on account of the mortality of ſlaves by natural 


63 


C H A P. 
III. 


30 Geo. III. c. 33. 
. 8. 34 Geo. II. 


death or ill treatment, or againſt loſs by throwing overboard of c. 89. 39 Geo. 


ſlaves on any account whatſoever, &c. 


In an action on a policy of inſurance at and from Saint Bar- 
ſholometv to the coaſt of Africa, and during her ſtay and trade 
there and back to Saint Bartholomew, it was attempted, under 
a count for a loſs by perils of the ſea, to recover for a total 
loſs of the ſhip, which appeared to have been deſtroyed by a 
ſpecies of worms, which infeſt the rivers of Africa. An in- 
 telligent merchant ſwore, that he had known many in/lances 
of this ſpecies of loſs, but that the underwriters had invaria- 


III. c. S0. f. 24. 


Rohl v. Parr, 
Guildhall, Sitt. 
after Hill. 1796. 


bly refuſed to pay. Lord Kenyon, upon this evidence, and 


the unanimous declaration of the jury, decided that it was 
not a loſs by perils of the ſea. 


If a ſhip has been miſſing, and no intelligence received of 
her within a reaſonable time after ſhe ſailed, it ſhall be pre- 
ſumed that ſhe has foundered at ſea. : 


The ſhip Charming Peggy was inſured in 1739, from North 
Carolina to London, with a warranty againſt captures and 
ſeizures, and in an action the loſs was laid in the declaration 
to be by ſinking at ſea. All the evidence given was, that ſhe 
ſailed out of port on her intended voyage, and had never 
ſince been heard of. Several witneſſes proved, that, in ſuch 
a caſe, the preſumption is, that ſhe periſhed at ſea, all other 
ſorts of loſſes being generally heard of. It was infiſted for 
the defendant, that as captures and ſeizures were excepted, 


Green v. Brown, 
2 Stra. 1199, 


it lay upon the plaintiff to prove, that the loſs happened in 


the particular manner declared on. But Lord Chief Juſtice 
Lee ſaid, it would be unreaſonable to expect certain evidence 
of ſuch a loſs, where every body on board is preſumed to be 
drowned: and all that can be required is the beſt proof the 
nature of the caſe admits of, which the plaintiff has given. 
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Newby v. Read, The ſame doctrine was held in a more modern caſe before 
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n A p. He therefore left it to the jury, who found according to the 


— plaintiff's declaration. 


2 ate Lord Mansfield. It was an action of covenant on a deed, in 
30 * "25g the nature of a policy of inſurance, by which the defendant 
[ 4 ] was bound to inſure againſt any loſs happening before the 

| 30th of November 1762, free from average. The ſhip failed 

from Newcaſile to Copenhagen, which is uſually about ten days 
voyage. She' was ſoon after taken by a French privateer, 
but ranſomed; and ſhe then proceeded on her voyage to Co- 
penhagen (as was proved by the ranſomers) in a bad conditfon. 
She was never heard of afterwards, though all due diligence 
had been uſed; and ſeveral ſhips, which ſailed after her, were 
proved to have arrived ſafe at Copenhagen, 


Lord Mansfield told the jury, that this evidence was a ſuf- 
ficient ground to preſume that ſhe periſhed at ſea, unleſs the 
contrary appeared. The jury accordingly found for the 

plaintiffs. 


I have not been able to find any regulation in the law of 

England, or the uſage of merchants, fixing a limited time, 

within which the aſſured may demand payment for his loſs, 

in caſe no accounts arrive of the ſhip, upon which inſurance 

is made. Indeed, from the nature of the thing, what ſhall 

be a reaſonable time, in ſuch caſes, muſt always depend upon 

a variety of obvious circumſtances. I underſtand, however, 

a practice has prevailed among inſurers, which ſeems reaſon- 

able enough, that a ſhip ſhall be deemed loſt, if not heard of 

in ſix months after her departure, (or after the time of the 

laſt intelligence from her) for any part of Europe; and in 

twelve months, if for a greater diſtance. The only objection 

to ſuch a practice is, that the latter period does not ſeem ſuf- 

Salk, 22. ficient in India voyages. However, that is a matter for the 
inſurer's conſideration ; and even if he ſhould pay the money 

under a miſtake, ſuppoſing the ſhip loſt, when it really is not, 

Vide poſt, c. 20. he might, as we ſhall fee hereafter, if the inſured were un- 
willing 
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willing to refund, recover it back, 3 in an action for money 0 11 A P. 
III. 


had and received to his uſe. | | ? 


In Spain and France, this matter, however, is not left to 
uncertainty ; but the time, within which ſuch %s may be 
demanded, is fixed and aſcertained by expreſs regulations. 
By the ordinances of the former, if any ſhip inſured on going 2 Magens 33. 
to, or coming from the Indies, is not heard of in a year and = 
a half after her departure from the port where ſhe loaded, it [ 65 ] 
is declared that ſhe is, and ſhall be deemed loſt : by thoſe of _. 


the latter it 1s ſaid, that if the inſured receive no news of his 


ſhip, he may, at the expiration of a year for common voyages, 
reckoning from the day of the departure, and after two years 2 Magens 177. 
for thoſe at a greater diſtance, make his ceſſion to the under- 2 
writers, and demand payment, without being obliged to Pro- 58, 


duce any certificate of the loſs. 
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e nA r. 1 as applied to the ſubje&t of marine in. 
| furances, may be ſaid to be a taking of the ſhips or 
. belonging to the ſubjects of one country, by thoſe of 
another, when in a ſtate of public war. What ſhall be 
conſidered as a capture, ſo as to render an inſurer liable 
under a policy, inſuring againſt captures, has now become a 

queſtion of very little difficulty. | 


2 Burr. 694. The law upon this ſubject is perfectly ſettled in England, 
. e between the inſurer and the inſured; and it is this, that the 

ſhip is to be conſidered as loſt by the capture, though ſhe be 
never condemned at all, nor carried into any port or fleet of 
the enemy: and the inſurer muſt pay the value. If, after a 
condemnation, the owner recover or retake her, the inſurer 
can be in no other condition, than if ſhe had been retaken or 
recovered before condemnation. The inſurer runs the riſk 
of the inſured, and undertakes to indemnify ; he muſt there- 
fore bear the loſs, actually ſuſtained, and can be liable to no 
more. So that if, after condemnation, the owner recovers 
the ſhip in her complete condition, but has paid ſalvage, or 
been at any expence in getting her back, the inſurer muſt 
pay the loſs ſo actually ſuſtained. No capture by the enemy 
2 Burr. 696, can be ſo total a loſs, as to leave no poſlibility of recovery. 

If the owner himſelf ſhould retake at any time, he will be 
29 Geo. II. entitled; and by late acts of parliament, if an Engliſb ſhip 
noe i if, retake the veſſel captured, either before or after condemna- 
c. 66. l. 42. tion, the owner is entitled to reſtitution upon ſtated ſalvage. 
This chance does not, however, ſuſpend the demand for a 
total loſs upon the inſurer: but juſtice is done, by putting 
him in the place of the inſured, in caſe of a recapture. 


Theſe 
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Theſe principles, which are agreeable to the ideas of fo- 
reign writers, were ſettled by Lord Mansfield, and the whole 
court of King's Bench, in Goſs againſt Withers, (which will 
be cited at length when we come to treat of abandonment), 
and which have never ſince been diſputed. It has likewiſe 
been held, that where a capture has been made, whether it 
be legal or not, the inſurers are liable for the charges of a 
compromiſe made bond fide, to prevent the ſhip from being 
condemned as prize. It is true, the only caſe IJ have been 
able to find where this point came directly in queſtion is a 
niſi prius note; but when we conſider the high authority 
from which this doctrine is taken, and that the thing in it- 
ſelf 1s not at all repugnant to the general principles of the 
law of inſurance, -it certainly has a claim to our attention. 


It was an aftion on a policy of inſurance on a Dutch ſhip, 
called the Tyd, and its cargo, at and from Saint Euſtatius 
to Amſterdam, warranted a Dutch ſhip, and the goods Dutch 
property, and not laden in any French port in the Meſt In- 
dies, The cargo was worth 12,000 J. and was inſured at a 
premium of fifteen guineas per cent. which was advanced to 
this high rate, on account of the number of captures made 


and the detention of thoſe veſſels, by the proceedings in the 
courts of admiralty. The defendant underwrote 82 J. of the 
plaintiff's, for a premium of 12 J. 18s. 3d. In May 1758, 
the ſhip was at Saint Euſtatius, taking in her cargo, which 
conſiſted of ſugar and indigo, and other French commodi- 
ties, which were put on board her, partly out of barks from 
fea, partly from the ſhore of the iſland. On the 18th of 


June*th 58, ſhe ſailed on her voyage; on the 27th ſhe was 


taken by an Engliſh privateer, and carried into Portſmouth. 
On the 1ſt of Auguſt, the ſailors: were examined upon the 
ſanding interrogatories, preſcribed by the ſtatute 29 Geo. II. 


67 
CHAP. 


8 


Rocci Selecta 
reſponſa, 


Retp. 34. 


2 Burr. 683. 


Berens v. 
Rucker. 
1 Black. 313. 


by the Engliſb, of neutral veſſels, on ſuſpicion of illicit trade, 


c. 34. and the captain entered his claim in the Admiralty | 


court. In Ociober 1758, the claimants were cited to ſpecify 


what part of the goods was taken from the ſhore of Faint 


E uflatius, and what from the barks. Citation was continued 
from 
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c 15 A P. from court to court till February 1759, when an interlocy- 
— tory decree was pronounced for the contumacy of the claim- 
ants in not ſpecifying, and that therefore the goods ſhould 
be preſumed French property. There was an appeal to the 
lords commiſſioners of prizes: but as many cauſes ſtood be. 
fore it, as the market was very high, and as the cargo was 
in part periſhable, the agent of the owners agreed with the 
_ captors to give them 800 J. and coſts, to obtain the reverſal 
of the ſentence. The reverſal was had by conſent, and, in 
order to give coſts to the captor, it was. decreed by conſent, 
that there was a ſufficient cauſe for ſeizure; and thereupon 
coſts were decreed to the captors, and reſtitution of the 6argo 
to the owners was alſo ordered. The ſhip, when reſtored, 
proceeded to Amſterdam ; and after her arrival there, the 
Chamber of Infurances in that city ſettled the average of the 
plaintiff towards the loſs and expences at 14/7. 3s. 8 d. oc- 
caſioned by the capture, detention, and 9 and for 
this ſum the action was brought. 
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Lord Mansfield.—< The firſt queſtion is, whether this was 
a juſt capture? Both ſentences are out of the caſe, being 
done and undone by conſent. The capture was certainly 
unjuſt. The pretence was, that part of this cargo was put 
on board off Saint Eyftatius, out of barks, ſuppoſed to come 
from the French iſlands, and not loaded immediately from the 
ſhore. This is now a ſettled point by the Lords of Appeal, 
to be the ſame thing as if they had been landed on the Dutch 
more, and then put on board afterwards ; in which caſe there 
zs no colour for ſeizure. The rule is, that if a neutral ſhip 
trade to a French colony, with all the privileges of a French 
hip, and is thus adopted and naturalized, it muſt be looked 
upon as a French ſhip, and is liable to be taken. Not ſo, if 
| ſhe have only French produce on board, without taking it in 
at a French port; for it may be purchaſed of neutrals. 


Second queſtion is, whether the owners have acted bond 
.Fde, and uprightly, as men acting for themſelves, and upon 


a reaſonable footing ; ſo as to make the expences of this 
compromiſe 
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compromiſe a loſs to be borne by the inſurers. The order C a. A P. 
of the judge of the Admiralty to ſpecify was illegal, contrary * , 
to the marine law and the act of parliament, which is only 
declaratory of the maring law ; becauſe if they had ſpecified, 
it could be of no conſequence, according to the rule I before 
mentioned. The captors were, however, in poſſeſſion of a [ 69 J] 
ſentence, though an unjuſt one: and a court of appeal can- 
not, or ſeldom does, upon a reverſal, give coſts or damages, 
which have accrued ſubſequent to. the original ſentence ; for 
theſe damages ariſe from the fault of the judge, not of the 
parties. Under all theſe circumſtances, therefore, the owners 
did wiſely to offer a compromiſe. The cargo was worth 
12,000 J. the appeal was hazardous; the delay certain. The 
* Dutch deputy in England negotiated the compromiſe ; the 
Chamber of Commerce at Amſterdam ratified it, and thought oF 
it reaſon ble. Had the whole ſentence been totally reverſed, 
the coſts muſt have ſat heavy on the owners. I therefore 
think the inſurers liable to anſwer this average loſs, which 
was ſubmitted to, in order to avoid a total one.“ The jury 
found for the plaintiff, agreeably to the above direction (a). 


By the poſitive proviſions of two acts of parliament, 22 
Geo, III. c. 25. and 33 Geo. III. c. 66. /. 37, 38, and 39, 
it is declared illegal for the captains or owners of any Britiſb 
ſhips who are captured, to ranſom themſelves from the 
enemy, and the contract to ranſom is not only declared ab- 
ſolutely void, but the parties entering into them are puniſhed 
by fine. It would follow as a neceſſary conſequence that no | 
ſum paid on ſuch account could be recovered from the under- 5 
writers. | 


» * 


Upon this principle the following deciſion lately took Havelock v 


place. The ſhip Themis was inſured for 12 months, and 5 


during that period was captured and carried into Bergen in See 8. C. pat, 


& 18. 
Norway, and there condemned by the French conſul. After — = = 


this ſentence, the ſhip was put up to publick auction at Bergen, 


(a) In Tyſon v. Gurney, 3 Term R. 477. this caſe was. quoted without con- : 
tradiction; and the point, in ſupport of which it was adduced, was held ac- 
cordingly. 


by 


A 
. — . „ —— — . 
- - —— —ͤ— _ 
* * 8 3 12 
+ tis - * „ 0 
3 N - Darn 
OIL ro * — fe, 1 — — — — 
4 _ —_—> 2 2 n 1 C 
EY Ae SY PSY.” 4 46 hs 8. 2 
” a * 8 . - Ge * 


£ Zoot — _ Fort E 
FC ofa ONE - 
— FFF. ͤ LOSE EEE ay 22 


——— PHY 
Nee 
„ 


r 


Mn 
AID 
* 
— 


4 72 
1 OS — 
— > + 2 


69% 


OF LOSSES BY CAPTURE 


9 5 p. by the publick officer of the court of Denmark, having been 


— dt 


As to the diſe 
euſhon of this 


point, ſce poſt, 


ch. 18. 


2 Furr. 695. 


of this chap, 


it was neceſſary to ſet up a total loſs, as between third perſons, 


previouſly advertized, and was repurchaſed by the agent of 
'the plaintiff; and for this repurchaſe money the plaintiff in. 
ſiſted (if not entitled to recover as for a total loſs), he Was 
at all events entitled to a verdif. 


The court, after hearing two arguments, were unanimouſly 
of opinion, that as the ſentence of the French conſul in a 
neutral country was Contrary to the law of nations, and void, 
the property never was diveſted out of the original owner; 
and that therefore the money paid for the repurchaſe was in 
the nature of a ranſom. The ranſom acts are remedial laws, 
and in the conſtruction of ſuch acts, it is the rule to extend 
the remedy ſo as to meet the miſchief ; and the legiſlature, 
intended to prevent ſuch a tranſaction as the preſent taking 
place, becauſe it would take away the chance of recapture, 
The circumſtances of this being done by an agent, at an auction, 
and on land, were deemed immaterial, the acts of parliament 
not having deſcribed at what places, or in what form a ran- 
ſom is prohibited, but having prohibited ranſom in general 
terms, the caſe was thought to come within the miſchiefs 
againſt which thoſe ſtatutes were meant to guard. 


But though the law upon the ſubject of capture in inſur- 
ances is ſo clearly defined, that at this day it ſeems almoſt 
impoſſible to raiſe a queſtion, yet it formerly occaſioned much 
doubt and litigation, what effect a recapture might have upon 
this kind of contract; and how long it was neceſſary for 
goods to remain in the hands of the enemy, in order to diveſt 
the original proprietor of his property in caſe of a recapture. 


All theſe doubts are now entirely removed, and can never 


again be agitated in this country, between an inſurer and 


inſured: Lord Mansfield, for himſelf and his brethren, having 
declared, in giving judgment in Goſs v. Withers, that theſe 


queſtions could never have been ſtarted in policies n real | 


intereſt, becauſe, as we have ſeen, they never could have 
varied the caſe. But wager policies gave riſe to them ; for 


for 
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for the purpoſe of their wager, though in fact the ſhip was C H A P. 


ſafe, and reſtored to the owner. His Lordſhip laid down the 


IV. 


ſame doctrine in Hamilton v. Mendez; the conſequence of 2 Burr. 1198. 


which is, that as wager policies are now expreſsly prohibited 
by ſtatute, theſe n can never ariſe . a policy of 


inſurance. 


The only two poſſible caſes, in which they can be material, 
are: 1ſt, Between the owner and a neutral perſon who has 
bought the capture from the enemy : and, 2dly, Between the 


19 Geo. II. 
c. 37. 


2 Burr. 693. 


[ 70 ] 


owner and recaptor: But. whatever rule ought to be followed 


in favour of the owner, againſt a recaptor or vendee, it can 


no way affect the inſurance between the inſurer and inſured. 


Notwithſtanding this point is now, as far as relates to our 
preſent enquiry, no longer a ſubject of uncertainty, it cannot 
but afford pleaſure to the mind, and, I truſt, it will not be 
conſidered as impertinent, to trace the opinion of foreign 
writers upon this queſtion, and to ſtate briefly ſeveral caſes 
which have been decided in our courts of law here, upon 
capture and recapture, previous to the ſtatute of 19 Geo, II. 


It ſeems to be generally agreed by foreign writers, that it 
is not every taking and ſubſequent poſſeſſion under that 
taking, which will conſtitute a capture in the legal ſenſe of 
the word, or make it become the property of the captor ; but 
that there muſt be a firm poſſeſſion. In this they all agree 
but what ſhall be ſuch a poſſeſſion, as to veſt the abſolute 


property in the captor, is ſo much a matter of doubt, that it 
is difficult to find two writers of the ſame opinion. Upon 
this ſybje& various lines have been drawn by arbitrary rules, 
partly from policy, to prevent too eaſy diſpoſitions to neu- 
trals ; and partly from equity, to extend the jus pofliminii in 
favour of the owner. And it is not to be wondered at, that 
there is ſo great an uncertainty and variety of notions amongſt 
the writers on this ſubject, about fixing a poſitive boundary by 
the mere force of reaſon, where the ſubject matter is arbitrary, 
and not the object of reaſon alone, 


Grotius 


2 Burr. 693. 


- Bynkerſhoek 


a 
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c H A P. Grotius is of opinion, that the captor fhall be ſaid to have 
ch the property in him, as ſoon as the former owner ſhall haye 
Grotius de jure Joſt the hope of recovery, and the ability to purſue, and that 
N property ſhall then be ſaid to be taken, when it is brought 
| within the enemy's fortreſs. Whence it follows as a conſe- 
quence, that in marine captures, the capture ſhall be deemed 

complete, when the ſhips or goods taken ſhall be brought 

within the harbour or ports of the enemy, or to that place 

where their whole fleet is ſtationed ; for then. the recovery 

may be deſpaired of. But by a more recent law introduced 

among the European nations, it ſeems, that, that only is 

| deemed a capture, which has been twenty-four hours in the 

[ 711 poſſeſſion of the captor. The former part of this opinion, 1 
find, was adopted in a caſe in March's Reports, where it is 
ſaid, that the property is not altered, unleſs it be brought infra 
præſidia of the enemy: and ſome nations have made twenty- 
four hours quiet poſſeſſion by the enemy the criterion of their 
Ord. of Lew. judgment. Thus by the ordinances of Letuis the fourteenth it 
{. 34. art. 8. js declared, that if any of the ſhips of French ſubjects be retaken 
from their enemies, after having been twenty-four hours in their 
hands, they ſhould be good prize; and if it be before twenty- 
four hours, they ſhall be reſtored to the owners, with all that 
is in them, and one third ſhall be given to the ſhip that retakes 
them. Bynkerſhoek, however, ſtates the opinion of Grotius, 
queſt. publ. controverts it with much ability, and ſeems to think, that the 
44 = ſpes recuperandi is the ground on which the queſtion is to be 
decided. He mentions the opinion of ſome writers, who 

think, that it is neceſſary for the ſhip to have arrived in the 

enemy's port, to have been condemned, to have ſailed out 

again, and arrived in a friend's port, before the property can 

Roceus Not. 66. be ſaid to be changed. Noccus rather ſtates the various opi- 
2 Black. ' nions of others, than aſſerts one of his own; but he ſeems to 
Com. dor. lean to the idea, that it is neceſſary to bring the ſhip within 
the confines of the captor, and to keep it there a night in ſafe 

«has 694, Cuſtody. But as was ſaid by Lord Mansfield, all theſe circum - 
ſtances are very azbitrary, and therefore are generally ex- 


March 110. 
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AND EVENTION OF PRINCES. nu 


By the maxine Jaw of Zng/ang,.as.prattiſed in the court of H A F. 
Amis previous to the. paſſing of any. act of parliament, . 
which commanded reſtitution, or fixed the rate of ſalvage, it 2 Burr. 6594 : 
was held, that the property was not changed ſo as to bar the 
owner in favour of a vendee or recaptor, till there had been a IN 
ſentence of condemnation; Agreeably to this principle, judg- (| 
ment was given in that court, decreeing reſtitution of a ſhip . N | 
1etaken, by, a; privateer, though ſhe had been fourteen weeks | 
in the enemy. s. poſſeſſion. Another caſe alſo, upon the ſame , — 8 5 | 
principle, as decided againſt the vendee after a long poſ- | 
leſſion, 4g. . . ſeveral voyages. | 


” 5 ke 


Thus Nands: the marine he of | England; b bo Which it ap- 
pears, that the us pgſtliminii continues till condemnation, 
which, by the acts of parliament about to be e is ex- [ 72 ] 
tended, and. now continues for ever. 
* the Aale of the 1 ak Geo, U. 8. 4. N ad Gar IL 
c. 34. ſhips or veſſels of his majeſty's ſubjects, which had 
deen captured by the enemy, and were retaken, either by 
men of war or privateers, were decreed to be reſtored to the 
original owners, upon pay ing for ſalvage the ſums mentioned 
in the ſtatutes, and the quantum of ſalvage to be paid to pri- 
vateers was made to depend upon the length of time which 
the re. captured veſſel had been in the enemy's hands; ſuch 
lalvage, however, never being allowed to exceed 2 moiety of | 
the value. Thoda 11 „„ 5 
By the laſt prize act. this diſtinction is aboliſhed, and the 3; Geo. 111; 
rate of ſalvage payable in all caſes is fixed to one eighth of © . 
the valugy if the re- capture is made by any of his majeſty's 
ſhips, and to one fixth, if * a. privater, or ene ſhip)... + 
The goals of this 0 of the latute are, & that if any . 42, 
« ſhip or; veſſel, or boat taken as prize, or any goods therein, 
6 - appear and be proved, in any court af admiralty having 
* a right to take cognizance thereof, to have belonged to any 
* ob his majeſty's ſubjects of Great Britain or Ireland, or any 
© 0þ ""_ dominions and territories remaining and continuing 
, 4 1 * — 


" "ou or LOSSES BY "CAPTURE 


8 oh A P. « ynder his majeſty” s protection and obedience, which were 
« before taken or ſurprized by any of his majeſty's enemies, 
« and at any time afterwards again ſurprized and-retaken by 
«any of his majeſly's ſhips of War, or any privateer, or other 

„ ſhip, veſſel, or boat, under his majeſty's protection and obe. 

c (Hence, that then ſuch ſhips, veſſels, boats, and goods, and 
« every ſuch part and parts thereof as aforeſaid, formerly be- 

« longing to ſuch his majeſty's ſubjects, ſhall in all caſes 

» « (fave in ſuch as are hereafter excepted) be adjudged to be 

*« reſtored, and ſhall be, by decree of the ſaid court of ad- 
« miralty, accordingly reſtored to ſuch former owner or 
« owners, or proprietors, he or they paying for and in lieu of 
« ſalvage (if retaken by any of his majeſty's ſhips) one- eighth 
« part of the true value of the ſhips, veſſels, boats, and goods 
e reſpectively, fo to be reſtored, which ſaid ſalvage of one- 
eighth ſhall be anſwered and paid to the flag officers, cap- 
« tains, officers, ſeamen, marines, and ſoldiers, in his ma- 
4 jeſty's ſaid ſhip. or ſhips of war, to be divided in ſuch man- 
« ner as before in this act is directed touching the ſhare of 
« prizes belonging to the flag officers, captains, officers, 
„ ſeamen, marines, and ſoldiers, where prizes are taken by 
% any of his majeſty's ſhips of war; and if retaken by any 
« privateer, or other ſhip, veſſel, or boat, one-fixth! part of 
« the true value of the ſaid ſhips, veſſels, boats, and goods; 
« all which payments to be made to the owner or owner, 
« officers and ſeamen of ſuch privateer, or other ſhip, veſ- 
« ſel, or boat, ſhall be without any deduttions, and ſhalt be 
« diyided in ſuch manner and proportions as ſhall have been 
& apreed on by them as aforeſaid; and in caſe ſuch ſhip, 
« yeſſel; or goods, ſhall have been retaken by the joint ope- 
ration or means of one or more of his majeſty's ſhips, 
« and one or more private ſhip or ſhips, then the judge of 
* the High Court of Admiralty, or other court having 
e bognizance thereof, ſhall order and adjudge ſuch ſalvage 
4 to; be paid to the re-captors, by the owner or owners of 
'« ſuch retaken ſhip, veſſel, or goods, as he ſhall, under the 
« circumſtances of the caſe, deem fit and reaſonable, which 
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. ſalvage ſo to be adjudged ſhall be accordingly paid by the 
« onen of ſuch retaken 18 veſſel, or goods, to the 5 
f 1 6. agents 
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AND DETENTION-OF /PRINCES. 
6 agents of the re-caftors; in ſuch proportions as the ſaid 


« court ſhall adjudge; but if ſuch ſhip or-veſlel. ſo-retaken 8 


« ſhall appear to have been, after the taking by his majeſty” 8 
« enemies, by them ſet forth as a ſhip or veſſel of war, the 
« {aid ſhip or veſſel ſhall not be reſtored to the former 
« owners'.0r proprietors, , but ſhall in all caſes, whether re- 
« taken by any of his majeſty's ſhips, or by any. privatcer, 
« be adjudged lawfal prize for the benefit of the captors.” 


From hence it is clear, that by the marine law received 
and practiſed in England, there is no change of property, in 
caſe of a capture, before condemnation; and that now, by the 
act of parliament” juſt recited, in caſe of a recapture, the 
jus paſiliminii continues for ever, unleſs the ſhip ſo retaken 


ſhall appear to have been ſet forth by his majeſty's enemies as 


a ſhip of war, in which caſe ſhe ſhall be deemed good prize 


to the recaptors. However, as has been already ſaid, the 


change of property is not at all material as between. the in- 
ſurer and inſured, upon policies of real intereſt, which are 
the, only policies that can now by law be eſſected. 


I proceed then to ſtate the caſes, which were determined 
upon this point, on wager policies, previous to the act of 
a e ſuch inſurances. | | 


The feſt caſe is one in the roth year of Queen Anne's 
reign, in which the facts upon a ſpecial verdict appeared to 
be, that the plaintiff had inſured a certain ſum of money 
upon a ſhip, called the Rath, in a certain voyage, in which 
ſhip the plaintiff. was found not to. be at all intergſted. It hap- 
pened that this ſhip was taken by the enemy, and kept in 


their poſſeſſion for nine days, and then bef:re it was carried 


infra præſidia, it was retaken by an Znglih man of war. 
Upon theſe facts, the queſtion was, whether or not this was 
ſuch a taking as ſhould enable the plaintiff to recover the ſum 


inſured againſt the defendant. 


Aſter argument, the court ſeemed to think (but a ſecond 


rgument was ordered, which does not appear from any re- 


L2 | porter 
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Cy H. A P. 
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Aſſievedo v. 
Cambridge, 
10 Mod. 77. 
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c . 7. porter ever to have beers made) th thas the ende was en. 


1 * N kf 7K. ” . | 2 
$87447 7 


2 Bur. 695. Upon this" Uſe 110 — has cberwed, that OY 
| of war, which retook the ſhip, brought her into the port of 
London, and reſtored her to the owner” upon reafonable re. 
demption ; ; that this appears from the ſpecial verdict, although 

it is not tated in the printed caſe; and then, as the owner 
did not abandon the ſhip, he could only have come upon the 
inſurers for the redemption ; and no queſtion could have ariſen 
upon the change of property. Beſides, the policy being in. 
tereſt or no intereſt, without benefit of ſalvage, the queſtion 
aroſe upon the terms and ee of the 16, ond non W 
caſe was not determined. . 
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"  Depaiiay, © This alſo was aden of afſumpſit on a policy of inſu- 
| . rance, where the defendant inſured the plaintiff, intereſt or 
Rep. 360. no intereſt, againſt all enemies, pirates, takings at ſea, and al 

| other damages whatſoever. And upon trial it appeared, that 
the ſhip was taken by a pirate of Sweden, and was in his poſ- 

ſeſſion for nine days, and was then retaken by an Engliſh man 

of war, and after the ſuit commenced, was brought into Har. 


wich, The queſtion was, whether, in ſuch a cale, the de» 
ſendant was reſponſible. 


It was determined for the plaintiff, But although it was 

objected, that the inſurer was only reſponſible, where the 
741 plaintiff had a property, and that the term of inſuring, ix- 
tereſt or no intereſt, was introduced ſince the revolution; yet 

it was ſaid, that ſuch inſurance was good, and the import 
7 of it is, that the plaintiff has no occaſion to prove his intereſ}, 
and that the defendant cannot controvert it. And though 

the ſhip was here retaken, yet the plaintiff received a da- 


: mage, for his voyage was interrupted ; and the queſtion ts 
not, whether the plaintiff had his ſhip, and did not joſe his 
property, but what damage he ſuſtained, © 
b 8 | 3 1 

3 Burr. 68. De dd Mansfeld has alſo obſerved upon this caſe, that it 


was a wager policy, and.the TORR: could not be changed, 


19 _tor 
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for there was then no war; or declaration of war; chat the C * 2 P. 
court held, that as the ſhip was once taken in fact, the event ACS 
had happened, though ſhe was afterwards recovered. , His 


man Lordihip ſaid, that the ſame obſervations were applicable to 
t of the as of Pond v. en | | 
re- 
ok That was an aQion on a policy of inſurance upon FA Sa- Pond v. King, 
vner lamander privateer (of which the plaintiff was part owner) . 
the from the Downs to any port or place where ſhe ſhould fail —＋ tir. 36s. 
len for three months from the iſt of December 1744, intereſt or 
— no intereſt, free from average, and without benefit of ſalvage; 
* the inſurance was againſt ſuch perils as are uſually mentioned 
that in policies; the breach aſſigned is, that the Salamander was 
| taken by a French ſhip of war within the three months, and 
was wholly loſt, whereby ſhe could not proſecute her voyage 
os or cruiſe. The jury found a ſpecial verdi&, ſtating, that the 
bg Salamander was taken by a French ſhip of war within the 
all three months; that 117 of her men were taken out of her, 
tha and carried into France, and her guns taken out, and that ſhe 
pol. remained in the poſſeſſion of the enemy from four o'clock in 
1 the afternoon of the 2d of February till ſive o' clock in the 
ſur⸗ aſternoon of the 5th of February ; that before ſhe was carried 
* into any port, ſhe was retaken by an Engliſb privateer, and by 


the captain of the privateer kept eight days upon the, high 
ſeas without ſailing, and at the end of eight days the captain 
of the privateer took a French prize, and, together with her 


35 

"a and the Salamander, endeavoured to come into ſome Engliſh 
_ port, but the wind not permitting, he carried them into 
yet Liſbon 3 that the Salamander remains there for the benefit of 
ort thoſe to whom ſhe belongs; that the plaintiff is intereſted, 75 1 
ell, exceeging the ſum inſured; that the ſhip was prevented from | 
ug finiſhing her three months cruiſe by the capture, but that ſhe 
da. was a living ſhip at the end of three months; that Liſbon is a 
8 | neutral port; that the maſter of the privateer 6btained a de- 
his cree in the Court of Admiralty at. Gibraltar, that the ſhip 

ſhould be reſtored to the nen on nn of o one chird pare 

for ſalvage. | e e a 
ü | ee DN gd y 
4d, 1300 Chief Juſtice Lee, after two arguments, delivere1 the 
for unanimous opinion of the whole court: The queſtion is, 

L 3 a whether 
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C 10 K v. whether the capture of this ſhip, which was never carried inf1g 
— præſidia hoſtis before ſhe was retaken, and upon the matter 


Spencer v. 
Franco coram 
Lord Hard- 
wicke, Dec. 
1736. Lex 
Merc. 
gth edit. p. 316. 


L 76 ] 


ied. 


as found by the verdict, ſhall be conſidered as a total loſs, fo 
as to entitle the inſured to recover the whole ſum inſured, 
And although by the civil law, it may not perhaps be adjudged 
a total loſs, yet the rules of that law are not to govern us, 
but we muſt give our judgment according to the common 


law of England, and upon this agreement between the parties, 


whoſe intention appears, and muſt guide us. By the civil 
Jaw, there muſt be a total loſs to entitle the aſſured to recover, 
but the policy in/this caſe extends to captures and other acci- 
dents. The meaning of the parties here is plain; the inſured 
paid his premium in conſideration of the inſurer's undertaking, 
that the Salamander ſhould cruiſe ſafely during three months; 
the jury have found that ſhe was diſabled from proſecuting 
her cruiſe for three months. We are all of opinion for the 
plaintiff, and that this is not an average, but a total loſs 
to the inſured :' the inſurance is to be underſtood for the 


voyage of three months, and in common ſenſe it cannot be 


otherwiſe; ſo that as ſoon as the voyage is broken or inter- 
rupted, it is at an end. Safety during the three months is 
what is meant ; but it appears that the ſhip was taken and 
detained within that time, and that the plaintiff was hindered 


in his cruiſe ; and this, by our law, is a total loſs to the 


plainüff. I have avoided ſaying any thing whether this was 


a a prize or not, as having never been carried infra præſidia 


he/is, becauſe we are all of opinion, that this is a total loſs.” 
Judgment for the: plaintiff, | | 


In the caſe of Spencer v. Franco, the plaintiff had cauſed 
himſelf o- be inſured on the Prince Frederick from Vera Crus 
to London, intereſt or no intereſt, free of average, and without 
benefit of ſalvage. The ſhip was afterwards ſeized by order 
of the viceroy of Mexico, and the Spaniards turned her into 
a man of war, called the Sain: Philip, and ſent her as com. 
modore, with a ſquadron of Spaniſh men of war, to 
the Havannah, they having firſt taken out the South Sex 


; Company” s arms, and made ſeveral alterations in her, and 


there was a war between England and Spain, and Gibrattar 


was. a beſieged by the ee, The defendants 
| 7 4 proved 
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proved the ſigning of, preliminary articles of peace before the C- . A P. 


ſcizure of the ſhip, and therefore inſiſled, that this ſeizure 5 


did not alter the property, and conſequently the deſendants 
were not liable: for if the property was not altered, this in- 
ſurance made by the plaintiff, who had no intereſt, cannot 
bind, as nothing comes within the policy but a total lols: 

and though there be thoſe, general words in che policy, re- 


flraint, or deluinment of. princes, Lord Chief Juſtice Hard- 


wicke declared, that a war might begin without an actual 
declaration or proclamation, as in this caſe, by laying ſiege 
to Gibraltar, a garriſon town; that as a war may begin by 
hoſtilities only, ſo it may end by a ceſſation of arms; and 
thele preliminary articles being ſigned, before the ſeizure of 
the ſhip, and there being a ceſſation of arms, he thought the 
ſhip being taken afterwards, not to be a taking by enemies, 
unleſs the jury took the caption. to begin from the time the 
Seuth Sea arms were ſeized, which was before the articles; 
that ſuppoſing the ſhip. not taken by enemies, whether his 
detention for near the ſpace of a year was, in this ſort of 
policies, viz. intereſt or us intereſt, a detention within the po- 
licy; or whether in ſuch policies the inſurers are ever liable, 
but in caſe. of a total loſs; and if ſo, this ſhip being after- 
wards reſtored, then he directed the jury to find for the de- 
fendants, which they pecordiogy did, 


In caches caſh the mates was on Do bs the Durſley 
galley, mtereſt or no intereſt, at and from Famarca to Briſtol. 
In her paſſage ſhe: was taken by a Spaniſh privateer, and 
carried into Adores, a port in Spain, kept eight days, and then 
cut'out by an Engliſb ſhip. | The plaintiff inſiſted, that this 


Dean v. Dicke, 


2 Stra. 1250. 


inſurance, though on goods, was to be confidered as a wager 


on the bottom of the ſhip ; and therefore brought his action 
for a total loſs. The defendant faid, that by the ſtat. of 13 
Geo. II. c. 4. the ſhip is to be reſtored to tie owners upon 
paying ſalvage, and conſequently- this is only an average loſs; 
and the plaintiff can only recover upon à total one. Lord 
Chief Juſtice Lee. held, that the plaintiff ought to recover: 
for this is a wager upon a total loſs in the voyage, and here 
has happened, one; for being carried into port and detained 


[nl 


85 | L 4 eight 
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c H A P. eight days makes one. Where the policy is, 4 intereſi or no 
. c nere“ Drovi 8 0 N 1 a fiat , 

Ward © intereſt,” the proviſions of the act in caſes of valued po. 

| licies cannot take place. The act does not declare that the 
property is not gone by ſuch a capture, but only provides for 
reſtoring the {hip to whom it did, and ſhall be proved to have 
belonged.” He ſaid, it might be otherwiſe,” where the ſhip 
was recaptured, before it was carried ira prefidia, or in 
cafe of goods actually on board, and upon a valued policy. 


Whitehead v. An inſurance was made on the Drſpatch galley, intereſt or 
x «Fay no intereſt, free of average, Sc. from Jamaica to Hull. In 
her voyage ſhe was taken by a French'privateer, and carried 

to Hamburgh, and after being twelve days in the hands of the 

enemy, ſhe was retaken by an Engliſb ſhip, and brought to 

London, where ſhe was adjudged to be reſtored to the owner, 

paying ſalvage. The owner ſold the ſhip, and paid the ſal- 
vage. An action being brought on the policy, it was held 

| to be a lofs of the voyage ; n 2 een was Fade ac- 
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| | - Theſe caſes have been Jaig before the reader, withdut any 
| comments, except ſuch as have occurred from time to time 
1 to Lord Mansfield, as he has had occaſion to mention them; 
5 i and it was the leſs neceſſary to obſerve upon each particular 
| 


1 
7 2 


S 
* 


caſe, as one general obſervation is applicable to all, namely, 

71.85 that they were not policies upon real intereſt. Let it ſuffice 
| then to repeat, that, at this day, in caſes of capture, the under- 
writer is immediately reſponſible to the inſured. - But if the 

ſhip be recovered before à demand for indemnity, the inſurer 
is only liable for the amount of the loſs actually ſuſtained at 

the time of the demand: or: if the ſhip be reſtored at any 

time ſubſequent to the payment by the underwriter, he ſhall 

then ſtand in the place of the inſured, and receive all the 
benefits. and advantages reſulting from ſuch reſtitution, All 

theſe regulations certainly have their foundation in the great 
principles of equity and juſtice; an obſervation which, muſt 

be obvious to every one who recollects, that a 8 in- 

ſurance i is nothing more than a contract of . bed \ 
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Before the ſubject of captute and recapture is cloſed, it c H A P. 


may be proper to mention, that by the late prize act, if a 


IV. 


ſhip be retaken before ſhe has been carried into an enemy's 33 Ge III. 


port, it ſhall be lawful for her, with conſent of the recaptors, 
to proſecute her voyage, and it ſhall not be neceſſary for the 
recaptors to proceed to an adjudication till fix months, or till 
her return to the port from which ſhe failed ; and it ſhall be 
lawful for the maſter, owners, Sc. with conſent of the re- 
captors, to unliver and diſpoſe of the cargo before adjudica- 
tion: and in caſe the veſſel ſhall not return directly to the 


port from which ſhe ſailed, or the recaptors ſhall have had no 


. 44. 


* 


opportunity of proceeding to adjudication within the ſix 


months, on account of the abſence of the ſaid veſſel, the 
Court of Admiralty ſhall, at the inſtance of the recaptors, 
decree reſtitution to the former owners, paying ſalvage, upon 
ſuch evidence as to the ſaid court, under all the circumſtances 


of the caſe, ſhall appear reaſonable, the expence of ſuch pro- 


ceeding not to exceed the ſum of fourteen pounds, 
45 SAL TT YO F 4 

Having thus endeavoured to explain the nature of captures 
by an enemy, as far as they affect the ſubject of inſurances, I 
proceed now to treat of loſſes ariſing from another ſpecies of 
capture, namely, by detention; a part of our enquiry which 
will not demand a long or tedious diſcuſſion, The under- 
writer, by the expreſs terms of his contract, is anſwerable for 
all loſs or damage ariſing to the inſured, © by the arreſts, re- 
% traits, and detainments of all kings, princes, and people, of 
$6 what nations kn or ee whatſoever.” 


f 


The 55 ain; FRO is, what ſhall be confi as ſuch 
detention: and indeed the words uſed are ſo large and com- 
prehenſive, as hardly to admit of a doubt even upon that 
head, The learned Roccus is of opinion “ ut ſi merces captæ 
* pateſtate, ſeu judice juſtitiam adminiftrante in ills loco, - aut 
&* a populo, aut ab alid quacungque perſond per vim, abſque pretii 


« folutrone, lenentur affecuratores ſolvere Eftimationem dominis 


mercium, factd prius per dominos mercium ceſſione ad benefi- 
cum aſſecurutorum pro recuperand:s lis mercibus, vel pretio 


[78] 


Roccus de aſſec. 
Not. 54. | 


"om a capientibus.“ In another place he ſays, Regis 
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IV. 


OF LOSSES BY CAPTURE 


C RA P. „ principis fuctum conumeratur inter caſus fortuitss 3 ides fi 
rex et princeps retineant navem oneratam frumento ex cauſa, 


Roccus de aſſec. « yenuriz, quaprepter navis non potuerit frumenta aſportare ad 


Not, 65. 


Malyne 110. 


4 


2 Bur. 696. 


Nefbitt and | 


another v 


Luſhington, 
4 Term R. 783. 


„ locum deſtinatum, tenen{ur afſecuratores.” 


Malyne lays down the law to be, that the inſurers are lia- 
ble for all loſſes by arreſts, detainments, c. happening both 
in time of war and peace, committed by the public authority 
of princes. And Lord Mansfield has ſaid, that the inſured 
may abandon in caſe merely of an arreſt or embargo by a 


prince, not an enemy; and conſequently ſuch an arreſt is a 


loſs within the meaning of the word deſentias. 


What the word “ peecpe,”* in this clauſe of a policy of 
inſurance, means, has lately been judicially ſettled in a-caſe, 
where the declaration claimed a loſs of corn, occaſioned by 
the unlawful arreſt, reflraint, and detention of people to the) 
plaintiffs unknown. The facts upon this part of the caſe werey, 
that the ſhip being forced into Elly Harbour, in Ireland, and 
a great ſcarcity of corn happening to be there at that time, 
the people came on board in a tumultuous manner, took the 
government of the veſſel from the captain and crew, weighed 
her anchor, hy which ſhe drove upon a reef of rocks, and 
would not leave her, till they had compelled the captain to 
ſell almoſt all the corn conſiderably below the invoice price. 
The word people, it was contended at the bar, meant indivi- 
duals of a nation as oppoſed to magiſtrates or rulers. 


Lord Kenyon. —* That which happened in this caſe does 
not fall within the meaning of © arreſts, reſtraints, and de- 
« tainments of kings, princes, and people.“ The meaning 
of the word people may be diſcovered here by the accompa- 
nying words, no/cifur a 1 0 ; it pans « the. ruling power 
« of the country. 1 


Mr. Juſtice Buller.“ I cannot agree with the conſtruc- 
tion put at the bar upon the word, people; it means the ſu- 
preme power ; the power of the country, whatever it may - : 
This. appears clear from another part of the policy; for 

where 


. ah ar. — = 


AND DETENTION OF PRINCES. ae 


chats the undegwriters inſure againſt the wrongful . of C- H A P. 
individuals, they deſcribe them by the names of “ pirates, — 
« rogues, thieves ? then having ſtated all the individual per- - 
ſons, againſt whoſe acts they engage, they mention other > ; 
riſks, thoſe occaſioned by the acts of © kings, princes, and 
« people, of what nation, condition, or quality ſoever.“ 
Thoſe words, ee muſt PP'Y to nations 1n their col- | 
lei d Kuen ee c t e 

An envi 18 in arreſt. laid on ſfips or merchandize by Lex Merc. re. 
publick authority, or a prohibition of ſtate commonly iſſue! 4 sait. 260. 
to prevent foreign ſhips from putting to ſea in time of war, 
and ſometimes alſo to exclude them from entering our ports. 
This term has alſo a more extenſive. ſignification, for ſhips» 
are frequently detained to ſerve à prince in an expedition, 
and for this end have their loading taken out, without any 
regard to the colours they bear, or the princes to whoſe ſub- 
jects they belong. The legality of ſuch a meaſure has avs! or} 79.) 
doubted by ſome, but it is certainly. conformable. to the law ly, log hy 5 a 
of nations, for a prince in diſtreſs to make uſe of whatever Com. 270. 
veſſels he finds in his ports, that may contribute to the ſuc- 
ceſs of his enterpriſe. + Embargoes laid on ſhipping in the 
ports of Great Britain, by royal proclamation, in lime of war, 
are ſtrictly legal, and will be equally binding, as an act of 
parliament z ; becauſe ſuch a proclamation is founded on a 
prior law, namely, that the king may prohibit any of his ſub- 
jets from leaving. the realm. But in times of peace the 
power of the king of Great Britain to lay ſuch. reſtraints 
is doubt ful; and therefore where ſuch. a proclamation iſſued 
in the year 1766, againſt the words of a ſtatute, then in 
force, although abſolutely neceſſary for the prevention of a 
* in this country, it was thought prudent to procure an 
act of the legiſlature to indemnify thoſe why adviſed, or 
who ated under, that proclamation, | 


7 Geo. III. c. 7. 


In caſe of detention by a foreign power, which in time of Magens 67. 
war may have ſeized a neutral ſhip at ſea, and carried it into 
port to be ſearched for enemy's property, all the charges con- 


ſequent thereon muſt be borne by the underwriter: and what- 
| . "Ever 


* : 
„ 79 * SF LOSSES BY CAPTURE/ 

1 Cc 154 p. ever r coſle may ariſe from a an improper detention, muſt aloe. 

een 

| Mo 1 Saloueci v. This was held by Willes, Abburf,” and Buller, juſtices, in | 
£28808 11 py 111. the abſence of Lord Mansfield, in a caſe, the d deere 
„. 4 which are as follows: It was an infurance on the ſhip Thetis, 
2190 | a neutral ſhip; and upon the trial, a ſpecial caſe was re- 
0 3 j ſerved for the opinion of the court, ſtating, that the plain- 
5 tifs were Tuſcan ſubjects, reſident at Leghorn, ſole owners 
„ 5 5 of- the ſhip Thelis, which ſailed from Leghorn, and was cap- 
vg 3 tured by a Spaniſh ſhip off the coaſt of Barbary, with neutral 
Us: ; 3 885 goods on board, conſigned to London. She was condemned 
if. . 4 f as prize in the court of Vice Admiralty in Spain, which ſen- 
N tence was reverſed; but upon another appeal to a ſuperior 
4: EM court, the latter ſentence was alſo reverſed, and the former 
n confirmed. The grounds of condemnation were two: iſt, 
mi > f That the ſhip Thetrs refuſed to be ſearched, and reſiſted with 
WW | force, having fired at the Spaniſh ſhip: 2dly. That ſhe had 
2 1.180 F | 80 ] no charter party on board. The captain of the Thetis an- 
$5 ſwered theſe two grounds: 11. that he reſiſted and fired, be- 


cauſe the Spaniard hailedhim under falſe colours: 2dly. that 
he had taken the goods on board by the piece, and had not 
freighted his ſhip to any individual; in which caſe a mani- 
feſto was ſufficient without a charter party. The ſentence 
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. of the laſt court of appeal, although it condemns, admits 
h the neutrality, for it ſtates the veſſel to be “ Tuſcan ſhip.” 
N Fs The laſt ground relative to the charter party was not inſiſted 
i upon. Upon the other, the three learned judges above men- 
; | tioned were of opinion, that a neutral ſhip is not obliged to flop" 
1 fa be ſearched (a); that the captain had not been guilty of 
5 barratry ; that the ſearcher ſtops a neutral ſhip at his peril; 

1 1 ih that this was to be conſidered. as a caſe of improper: deten- 

' i ir Yon, and confequently that the Plaintiff upon this 0: Fim was 

i 1 | 1 entitled to recover. 

i; 25008 

14 (a) This opinion of the learned judges does not ſeem to be well founded, 


But I (ball bereafter ſtate the argument more at length, in chap. 18, when 1 


' ſhall have occafion to refer to a very learned and elaborate Juc. | chin of Sir 
. Scott, the judge of the admiralty, upon this TO AY 


But 


3 


AND DETENTION OF PRINCES. 


But though an underwriter 1s liable for-all damage ariſing 
to the owner of the ſhip or goods from the reſtraint or de- 
tention of prinees, yet that rule ſhall not be extended to caſes 
where the inſured ſhall navigate againſt the laws of thoſe 
countries, in the ports of which he may chance to be de- 
tained, or to caſes where there ſhall be a ſeizure for non- 
payment of cuſtoms. This was ſo ruled by Lord Commiſ- 
ſioner Hutchins' in Chancery, in the year 1690; and the 
reaſon of it is obvious; becauſe there is à groſs fraud on the 
part of the owner of the property inſured'; and no man ſhall 
take advantage of his own mifconduct. If indeed any of 
thoſe acts were committed by the mafter of the ſhip, without 
the knowledge of the inſured, the underwriter would be 
liable, if not for loſſes by detention, at leaſt for a loſs by the 
barratry of the ur to which ſach conduct would n 


certainly amount. W S641 hong Pn 

YON OWL WAG UG e eee vbg 14641107 effi int? 
' Jt hat been a queſtions whether the inſurers are liable for 
the payment of damage arifing by tlie detention or ſeizure 
"of ſhips" by the government of the country in whoſe ports 
the ſhip! Tads, Till lately there was only one common law 
caſe where this * was beg in Aha and __ was not 
decided. FR 


In eee upon the tral in an ae upon a eh of 
inſurance, the caſe appeared to be, that the inſurer agreed 
to inſure the ſhip from her arrival at — in Jamaica 
during her voyage to London and an embargo was laid upon 
the ſhip by the government; who afterwards ſeized the ſhip, 
converted her into a fireſhip, aud offered to pay the owners. 


The queſtion was, if this would excuſe the inſurers? Hol, 


Chief Juſtice, ſeemed to incline, that it would not, and that 


CHAT. 


oY 
. - , 
* 
4s 


2 Vern. 176. 


Vide the next 


Chapter. 


Green v. Young, 
2 Ld. Raym. 


840 2 Salk. 444. 


{ 81 J 


this was within the words, detention of princes, &c. but he 


gave no abſolute pe the cauſe mein been referred t to 


| ws of the } jury. 


The very ceneral words made uſe of in policies go to ſap- | 


port the idea entertained by Lord Holt, and although till 


lately there was no caſe where this point was expreſsly con- 
9 _  fidered, 
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OF LOSSES BY CAPTURE 


© H A P. ſidered, yet it ſeems to have been taken as ſettled in-many 


caſes, which: have come before the court. One inflance im- 


Vide ante, p. 54. mediately occurs, in the caſe of Robertſon v. Euer, which 


— 


2 Magens 176. 


2 Magens 417. 


18123 


Rotch v. Edie, 
very fully re- 
ported in 6 Term 


Rep. 413. 


was cited in a former chapter. There, an embargo had been 
laid by Lord Hood on all ſhipping at Barbadoes; and it does 
not appear to have been doubted or queſtioned at the bar; 
that the inſurer was liable for any loſs which might have been 
ſuſtained by ſuch detention, provided the loſs had happened 
to any of the property ſpecifically inſured. It is true, that it 
is declared by the ordinances of France, & that if any ſhip be 
-<« ſtopped by our orders in any of the ports of our kingdom 


% before the voyage be begun, the inſured ſhall not, on account 
of this detention, abandon or cede their effects to the in- 


„ ſurers. A ſimilar regulation is to be found in Britoa, by 
which it is ordained, . that if any ſhip or ſhips inſured, with 
« or without goods, ſhall be detained by his majeſty's order 


.< in the ports of theſe kingdoms of Spain, before the com- 
e mencement ef the. voyage. iſbe is bound on, it ſhall be judged 
that no ceſſion can be. made of them, but rather the inſur- 


« ance in ſuch caſe ought to be held null.“ If. theſe groi- 


nances, when they uſe the words, commencement of the 


« voyage, mean commencement of the riſk inſured, they 

agree with the laws of England (a); becauſe the underwriter 
can never be anſwerable for any thing happening before that 
period: but when the riſk inſured is « at and from,” if the 
ſhip be detained in the loading port, by order of the ſtate, 


before her departure for the voyage, but after the riſk com- 


menced, the inſurer by our law is liable for the damage oc- 
caſioned by ſuch detention, as the words in the policy do in 
themſelves import no reſtriction to reſtraints and embargoes 
by foreign or ai n only. ny 
This £4" came on lately for conſideration in thine court 
of King's Bench; and was unanimouſly decided in favour of 
the aſſured after two arguments at the bar. But the learned 
Judges deſired not to be . as ane _ the effect 


(a) The e policies on the ſhip always attach only from the 5 the 
ſhip fails unleſs the parties vary the general rule by a e agreement. See 
the ordinances in 2 Magens 168, 169. | | 

3 | of 


AND DETENTION Of PRINCES. 


of an embargo laid on by our own ſoyereign upon ſhips load- C * 15 P. 
ing in this country. The queſtion came before the court — 


upon a ſpecial caſe reſerved for its opinion, upon the trial of 
an action on a policy of inſurance on three ſhips, the Adelaide, 
Adele, and Victor, their ſtores, boats, and fiſhing materials, Ec. 
upon two of them at and from L'Orient, and upon the third, 
at and from and after her arrival at LOrient, and on all of 
them, 4 to all ports, ſeas, and places whatſoever, beyond and 
on this ſide the Capes of Good Hope and Horn, on the 
« ſouthern whale and ſeal fiſhery and trade, and until the 
5. Mip' s arrival back at Z*Orient.” The loſs is ſtated by the 
declaration to have happened by the ſhips and their ſtores and 
proviſions being, by authority of certain perſons exerciſing 
the powers of goverment in France, at Port Louis with re- 
ſpect to one, and at L' Orient with reſpect to the two others, 
arreſted and reſtrained from further proſecuting their voyages, 
and that they had thence hitherto been prevented and re- 
ſtrained therefrom under and by virtue of ſuch reſtraint. The 
caſe ſtated that the ſhip Adelaide failed from the port of 
T'Orient on the voyage inſured, but was obliged to put back 
by ſtreſs of weather into Port Lows; and whilſt ſhe lay 
there, and the ſhips Adele and Victor were preparing for the 
voyages in the policies mentioned, and before the neceſſary 
paſſports and clearances could be obtained, on the 5th February 
1793, an embargo was laid on all veſſels in thoſe ports. That 
the Adelaide was brought back to L'Orient, and the periſhable 
ſtores of all the three ſhips ſold ; and the ſaid three veſſels 
with the reſt of the ſtores now remain at Z'Orient, under the 
embargo, which has continued ever ſince on all ſhips deſtined 
on long voyages; and none have ſince been permitted to ſail, 
except thole in government ſervice or upon ſhort coaſting 
voyages. The Adele and Victor had entered outwards upon 
the voyages inſured, when the embargo came; and that alone 
prevented the ſhips from ſailing. That notice of abandon- 
ment was given to the underwriters on 27th Feb. 1793, 
and a total loſs claimed ; and the like notice and claim were 
repeated in Augu/? 1793 (a). 20 
| a Lord, 
(a) Some other facts were ſtated; but as the effect of them was to ſhew that 


the plaintiff was either an alien N or in 1 with an alien enemy; 
| and 
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OF LOS SES BY; SHURE 


Lord Kenyon. — . have looked into all the caſes which have 


— been cited, and I have alſo conſidered the paſſages collected 


from foreign writers, and the, moſt reſpectable of them ſeem 
to me to coincide with the conſtruction, which an £ngliſh 
court of juſtice would put upon ſuch, an inſtrument as the 
preſent. This plaintiff is under no diſability to fue, and the 
defendant has entered into an engagement to indemnify him 
againſt arreſts, reſtraints, and detainments of all kings, princes, 
and people, ol what nation, condition, or quality. ſoever,, By 
this peril, the ſhip bas been detained near three years, and 
the voyage is defeated; but the plaintiff is ta be told this is 
not a loſs within the policy... No common man reading che 
words of the policy could doubt upon the queſlion; and it is 
by artificial reaſoning only, callected by great reading from 
foreign authors, that his claim can be repelled... But in truth, 
when examined, the reſearch turns out to be all one way, aud 
that is in favour of the plaintiff, Roccus, Le Guidon, Green 
v. Young, from Lord Raymond, are all one way : aud although 
Lord Holl is faid not to have given an abſolute opinion, every 
thing that fell in judgment from that great man is de{erving 
of the higheſt attention. Lord Mansfield too has, given an 
opinion upon the very, point (2 Burr. 696, and ante, p. 78.); 
and when to this current of authorities we add the words of 
the policy itſelf, it is perfectly clear. Suppoſe war had been 
declared, and the ſhip had been derained in port as a prize, 
could there have been a doubt? and I can ſce no difference 
between the caſes (a). 

and as the facts did not ſupport the argument which was to he raiſed on 


them, and did not form an ingredient in the judgment wy the court, I forbear 
to ſtate them. 10 


(a) In deciding the above caſe, the learned judges expreſoly declined giving an 
opinion upon the effect of an embargo laid on by the government of this countty 
The caſe of Green v. Young, above ſtated, was in- 
The very point aroſe, and came 


upon a ſhip inſured here. 
deed an embargo by the Britiſh government. 
on for argument upon a ſpecial caſe in à cauſe of Biſchoff v. Agar, in Eaft, Term 
1797. But it not being ſtated whether the abandonment was made in a reaſon- 
able time, and the court inclining to think the abandonment ſhould be in the firſt 
inſtance, they ſent the caſe back for the jury to find that fa& : and upon the ſecond 


trial the jury bawing found that the abandonment was not made in due time, 


gave a general verdict for the defendant; and the main queſtion reſpecting the 
embargo never was r 


— 


AND DETENTION OF PRIN RSC. 82 


. 


The other judges delivered their opinions ſeriatim, con- C H A P. 


curring unanimouſly with his Lordſhip ; : and there was judg- IV. 


ment for the pRIn + | | a 


By: what has been ſaid it appears, that before the inſured) 

can recover againſt the underwriter in caſes of detention, he 

muſt firſt'Wandon to the inſurers his right, and whatever 

claims he may have to the goods inſured. © This point will 

be fully treated of in the chapter of abandonment. It will 

be ſufficient here to remark, that in moſt of the countries 

on the continent, the time for abandonment in ſuch caſes is 

fixed to a limited period after the event has happened. In | daten, 173. 
Bilboa and France the ceſſion muſt be made within fix months, 

if the loſs” has happened in any part of Europe; and within 

a year, if in a more diftant country. A ſimilar regulation 2 Magens 23. 
as to time is eſtabliſned by the ordinances of Midaleburgb in 

Zealand. By the law of- England, there is no poſitive rule 

on this ſubject, conſequently an infured has a right to aban- 

don immediately upon hearing of the detention. But it See the caſe of 
ſhould ſeem, that in order to prevent the underwriters from Mel e. _—_ 


| poſt, ch. . 
being haraſſed, the inſured ought to make his election, P. 172: where 


. > $68 this point has 
whether he will abandon or not, within a reaſonable 'time ; his point tas 


and what that ſhall be, muſt in We Nr _ mn cir- 5 111. 


cumſtances of the caſe. note (a), the 
| caſe of Biſchoff 
e * 5 ov. Agar, where 
held that the 
abandonment 
-\muſt be in the 
Arft inſtanes. 
* 
g 1 
» 1 inte 
. : 
. LIE: { 4 P 
— 4 : 
N. 4 


WW, ST HAPTER Tnuz FIF TH; 
1 Of Loſſes by the Barratry of the Maſter or Mariners, 
5 | 4 - C . A P. 4 does not ſeem to have been any where preciſely aſcer. 
I : tained, from what ſource the term barratry has been de- 
F108 rived. 
—— — 1 4 ä 1 135 
. 5 J Indeed the derivations of barratry have rather tended to 
N | { confound, than to throw any light upon the ſubje&t : for its 
We! root has been ſo rden altered, according to the caprice 
KIN | of the particular writer; that it 15 impoſſible to decide which 
1 | is the true one. The Engliſb, however, moſt probably have 
5 | f 1 taken it from the French, barrateur, which is to be traced to 
1 1 the 1talians ; but where the latter tound this word is a. thing 
088 by no means clear. 
F . Cowp. 154. Whatever the derivation may be, the word ſeems to have 
. We been originally introduced into commercial affairs by the 1ta- 
© 0 Fes ©” lians, who were the firſt great traders of the modern world. 
5 F In the Italian dictionary, the word barratrare means to cheat; 
j 5 ) and whatſoever is done by the maſter, amounting to a cheat, 
$418 a fraud, a cozening, or a trick, is barratry in him. Poflk. 
1 - thwaite, in his dictionary of trade and commerce, defines bor- 
| 1 4 p. 214- ratry thus: © barratry is committed when the maſter of the 
1 « ſhip, or the mariners, cheat the owners, or inſurers, whether 
þ . at: « it be. by running away with the ſhip, ſinking her, de- 
is } 9 x vol. 136. “ ſerting her, or embezzling the cargo.“ In another place, 
6 ö the ſame author obſerves, one ſpecies of barratry in a ma- 
= | fr Bj „ rine ſenſe is, when the maſter of a ſhip defrauds the 
{ N 4 j „owners or inſurers, by carrying a ſhip a courſe diſſerent 
Ws | « from their orders.” Theſe definitions are ſo very com- 
1 if At prehenſive, that they ſeem to take in every caſe of barratry | 


known to the law of England, as far as we can collect the 
principles from the ſeveral caſes that have been decided. 


x Stra. 58 1. From à review of thoſe caſes, and they are but few, it appears 


—— 


— 
* — ENS 
OED I IN 

— — * — 


34 — % * , 
Sake DRY * OD EEE 
* n 

* 
— IS 
3 
. — of © 
be . 


IE Wea 
22 K 


— 
” 


— 


* 2 


— 
% 2 r. — 


1 rr - - 8 
Red 4 whe — 2 N 


of the ſhip, wbout their conſent or privays is barratry. 


OF LOSSES BY. THE BARRATRY, Gr. 


that any act of the maſter, or of the, mariners, which is of a 


ich i 2 V. 
criminal or fraudulent nature, or which is groſly negligent, \_, „ 
tending to their own benefit, to the prejudice of the otuners 


2 Stra. 1173. 
Cowp. 143. 


80 


1 Term R. 323. | 


4 7 Term R. 505. 


It is not neceffary, in order to entitle the inſured to reco- Cowp. 155. 


ver for barratry, that the loſs ſhould happen in the act of bar- 
ratry ; that is, it is immaterial, whether it take place during 
the fraudulent voyage, or after the ſhip has returned to the 
regular courle ; for the moment the ſhip is carried from its 
right track with an evil intent, barratry is committed. 


1 


But the lofs, in conſequence of the act of barratry, muſt Lockyer v. 


happen during the voyage inſured, and within the time limited 25 We 


1 Term 


by the policy, otherwiſe the underwriters are diſcharged. on N 


Thus, if the captain be guilty of barratry by ſmuggling, and * 
the ſhip afterwards -arrive at the port of deſtination, and be 
there moored at anchor twenty-four hours in good ſafety; the 
underwriters are not liable, if, after this, ſhe ſhould be ſeized 
for that act of {muggling. | | pes 


8 the above deſcriptions of barratry, it will appear, 
that if the act of the captain be done with a view to the be- 
nefit of his owners, and not to advance his own private in- 
tereſt, no barratry has been committed. I have ſaid, that to 
conſtitute barratry, it muſt be without the knowledge or 
conſent of the owners; becauſe nothing can be ſo clear as 
this, that no man can complain of an act done, to which he 
himſelf is a party. But it is material to conſider, in what 
ſenſe the word owner is to be underſtood, in this definition. 


It has been argued, that if 4. be the owner of a ſhip, and let Cowper 134. 


it out to B. as freighter, who inſures it for the voyage; and 
if the deviation be with the knowledge of A. though unknown 
to B. the inſurer is diſcharged. But the court over-ruled 
that argument, and faid, that in order to diſcharge the inſurer 
from the loſs by barratry, it muſt appear, that the act done 
was by the conſent, or with the privity of the owner, pry hac 
vice, that is, the freighter, the perſon inſured, 
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OF LOSSES BY THE BARRATRY 


C H A p. - Theſe principles being advanced, it will now be ſufficient | 


V. 


195 ] 


2 Magens 73. 
130, 215. 


2 Magens 89. 


to ſhew that they are ſupported and eſtabliſhed by the caſes 


which have been decided. But before they are quoted, it 


will be proper to obſerve, that by the poſitive regulations 
of Middleburgh, Amſterdam, Hamburgh, and other countries 
in Europe, the underwriters are univerſally held to be anſwer. 
able for loſſes ariſing by the berratry of the maſter or ma- 
riners. By the ordinances of Rotterdam, the owners of ſhips 
are prohibited from making inſurances againſt the barratry 
of the maſters, whom they themſelves ſhall appoint ; but 


they may inſure againft their neglect, and alſo againſt the 


Knight v. 
Cambridge, 
2 Ld. Raym. 
1349. 

x Stra. 581. 


villainy of the ſailors, and of ſuch maſters, as may happen to 


ſucceed to the command of the ſhip in foreign parts, without 


the knowledge of the owners, on account of the deceaſe. or 


abſence of the maſter originally appointed. No ſuch rule 


prevails in the law of England; but the inſurer undertakes 
generally and by expreſs words inſerted in the policy, to in- 
demnify the owner. of the {hip or cargo againſt all loſſes 
which he may happen to ſuſtain by the barratry of the maſter 
or mariners, even though the maſter ſhould have been ap- 


pointed by himſelf ; a circumſtance which is rather ſingular, 


for the inſurer to undertake for the conduct of a man whom 


he can neither appoint nor diſmiſs. | 


In an action upon the caſe on a policy of inſurance, on 
the ſnip Riga Merchant, Rat and from Port Mahon to Lin- 
don, againſt the barratry of the maſter (among other 
« things), and all other damages, dangers, and misfortunes 
« which ſhould happen to the prejudice and damage of the 
&« ſaid ſhip,” the breach aſſigned in the declaration was the 
loſs of the ſhip « by the fraud and negligence” of the maſter, 
The plaintiff had judgment in the court of Common Pleas. 
The defendant brought a writ of error, and it was contended 
by his counſel, that the words, (fraud and negligence,” 
uſed in the declaration, were more general than the word 
zarratry; and that the breach ſhould have been expreſs, that 
the ſhip. was loſt by the barratry of the maſter : that if the 
word barratry do import fraud, yet it does not import neglect : 


3 ang 
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and the fact here alledged is, that the mg W dere _w 


fraud and an of: the 'maſter. ai l 


5 But the court 8 of opinion, that there 
was no occaſion to aver the fact in the very words of the 
policy; ; but that if the fact alledged came within the mean- 
ing of the words in the policy, it would be ſufficient. Bar- 
tatry imports fraud; and he that commits a fraud, may pro- 
perly be ſaid to be guilty of a neglect, viz. of his duty. 
Barratry of a maſter is not to be confined to the maſter's 
running away with the ſhip ; but it extends to any fraud of 
the maſter. The end of inſuring is to be ſafe in all events; 
and, it would be very prejudicial if we were to make loop- 
holes to get out of theſe n The judgment was af- 
firmed. | | r 8 


Ia another caſe, the ſhip the Gothick Lyon being advertiſed 
to go to Marſeilles, goods were ſhipped on board her on be- 
half of the plaintiff; and a bill of lading was ſigned by the 
maſter, whereby he undertook to go ſtraight to Marſeilles, 


and the defendent underwrote a policy from Falmouth (where 
the goods were taken in) to Marſeilles. Before the ſhip de- 


parted from the port of London, another advertiſement was 
publiſhed for goods to Genoa, Leghorn, and Naples ; and the 
plaintiff's agent was told, that it was intended to go to thoſe 
ports firſt, and then come back to Marſeilles ; but he inſiſted 
that his bargain was to go directly to Mar/erlles; and he 


would not conſent to let her paſs by ag ropes or alter his 
luſuranes. 


The ſhip, however, did paſs by Marſeilles; and after de- 


livering her cargo at the other ports, ſet out on her return 


for Marſeilles with the plaintiff's goods; but in a voyage 


thither, was blown up in an engagement with a 1 Spaniſh ſhip, - 


In an action upon the policy, the breach aſſigned was a loſs 
by the barratry of the walter. | 


Lord Chief Juſtice Lee told the jury, that this voyage, 
being againſt the expreſs agreement to go firſt to Marſeilles, 


M3 ſeemed. 
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86 OF'/LOSSES BY THE BARR ATR 


C 1 P. ſeemed: to be more than a common deviation, as it was a 

— formed deſign to deceive the contractor. He compared i it to 

| the caſe of ſailing out of port without paying the duties, 
whereby the ſhip was ſubjected to ne and which. has 
been held to be en 


The 3 Quid oct ſome time, and upon their return, aſked 
the Chief Juſtice, © Whether, if the maſter were to have no 
benefit to himſelf by paſſing by Mar/eilles, and went only to the 

other places firſt for the benefit of his owners, that would be 

barratry? and the Chief Juſtice neg da % No,” 

they found for the defendant. 15.43 n 

IL 7 ] A new trial 1 moved for, the caſe was argued; and 
all the judges of the King's Bench were of opinion, that the 
verdict was right: for the maſter has acted conſiſtent with his 
duty to his owners; and the plaintiff's agent knew of the in- 
tended alteration before the goods were put on board, and 
might have refuſed to ſhip them, or have altered the inſu- 
| rance. The court alſo held, that to conſtitute barratry, there 
muſt be ſomething of a criminal nature, as well as a breach of 
contract; and, that as the breach was aſſigned upon the bar- 
ratry only, it was not ſupported by the evidence. So the de- 

: tendant had judgment. | 


* 
* 


Elton v. In Sir Fohn Strange's Reports we find another caſe upon 
. „ the ſubject of barratry. The ſhip Mediterranean went to fea 
- in the merchant's ſervice, having alſo a letter of marque; and 

was inſured by the defendant, being bound from Briftal to 
Newfoundland. In her voyage ſhe took a prize, returned 

with it to Briſtol, and received back a proportionable part of 

the premium. Another policy was then made, and the ſhip 

; ſet out, the captain having firſt received expreſs orders from 

the owners that if he took another prize, he ſhould put ſome 

hands on board ſuch prize, and ſend her to Briſſol; but that 

the ſhip in queſtion ſhould proceed with the merchant's goods, 

Another prize was taken in the due courſe of the voyage; 

and the captain gave orders to ſome of the crew to carry the 

prize to Brio}, and deſigned to go on to Newfoundland: but 

p Sh: * 
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the crew oppoſed him, and inſiſted that he ſhould go back, C H * r. 
though he acquainted them with his orders: upon which he 3 
was forced to ſubmit, and, on his return, his own 2” was 

captured, but the _ _ in ſafe. FE 


In an action againſt the n it was inſiſted, that this 
was ſuch a deviation as diſcharged them. But Lord Chief 
Juſtice Lee and the jury held, that this deviation was excuſed 
by the force upon the maſter, which he could not reſiſt, and 
therefore fell within the plea of neceſſity, which had always 
been allowed. The plaintiff's counſel thought it was barra- 
try; but the Chief Juſtice was of opinion, that it did not 
amount to that, as the thip was not run away with, in order 

to defraud the owners. But as this was a caſe not of wilful 
deviation, but of a deviation through neceſſity; the inſurers 
were held to be anſwerable, and the e _ a . for 
the ſum inſured. { 


Theſe are all the common law cafes,” which are to be [ 88 
ſound on the ſubject of barratry, during a long ſeries of 
years, viz. from the firſt origin of inſurances, till the year 
1774, when a caſe aroſe, in which all the doctrine on this 
head was fully conſidered. 
It was an action on a policy of inſurance upon goods on Vallejo and 
board the Thomas and Matthew from London to Seville. The _—_— 3 
policy was made in the common form, with liberty to touch Cowp R. 143. 
at any ports or places, &c. The loſs was aſſigned different Ds 
ways in the declaration: Firſt, by ſtorms and perils of the 
ſea, in conſequence of which, the ſhip was obliged to go to 
Darjmouth to be repaired ; and, that afterwards a further 
loſs happened by ſtorms, &c. Secondly, that it happened 
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by ſtorms and perils of the ſeas in the voyage ami - _n 
e Thirdly, by the barratry of the . e ! 
t eg | 
, The cauſe was tried before Mr. Juſtice Poms at Guild- | a 
5 hall, at the ſittings after Eaſter term 1774, by a ſpecial Ir. ä 
e On the trial it was proved, that this ſhip was put up as a ji 
i a ſhip from London to Seville; and was let to freight to 9 
” | | M4 one 
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Or LOSSES BY, THE BARR ATRY » 


. 2 A; P., one Dartuin, to whom ſhe was chartered. by Brown the cap. 


3 — 
7 * 4 
* Va > — 


tain.; that it is the courſe of veſſels going on this voyage, 
to ſtop at ſame port in the welt of Cornwall, to take in pro- 
viſions : that this ſhip having taken her cargo on board, 


Jailed from London to the Downs ; that while ſhe lay there, 


all the, atber ſhips hound to the weſtward bore away; but ſhe 
ſaid till the night aſter, and then ſailed to Guernfey, which 
Was out of the courſe. of the voyage: that the captain went 
there for, his own convenience, to take in brandy. and wine 
on his, oe account ;, after. which he intended to proceed to 
Cornwall, that the night after the ſhip quitted Guernſey ſhe 
ſprung; a leak, Which obliged her to put into Dartmeauth, 
When , the, was refitted, the ſet {ai] again and proceeded for 
Helfardiin Carmuall, where it was always intended ſhe ſhould 
top to take in-provaſions; but in her- way ſhe received fur- 
ther damage, and on her arrival there, was totally incapable 
of proceeding on the voyage, and the goods. were much da- 
maged. It was attempted on the part of the defendant 
to prove, that one-Milles was the owner of the ſhip: that 
the voyage to Guernſey was on his accqunt, and that the 
goods taken ; on board there were his property: but this evi- 
dence. went little further than information and belief, except 
that it was proved, that when the ſhip arrived at-Jefford, 
the wine was delivered to him in his cellar. The learned 


-, Judge, direfigd the. jury, that, if the going to Guernſey was 
. without. the knowleage: of Darwing it was barratry, and they 
> ought i for-the plaintiff; but if done with his know- 


lege, then it was not barratry : that if they ſhould be of 
opinion, that it was without the knowledge of Damuin, he 
deſited them to ſay, whether they thought it was with the 
knowledge, of Milles or not. The jury found. a verdict, for 
the plainiiff, Jang ſaid, they thought the going to; Guernſey 


was without, the, knowledge e of Darwin, whom they looked 
upon to be the true owner; but they were of Pinion, it was 


\ ii the moons of Wilkes 
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Ticks motion 1 was ai W 0 Sag a non ds We the 


| caſe, being a queſtion of great conſequence to, the mercan- 


tile world, was .twice argued at the bar; aſter, which the 
judges 
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judges. were unanimoufly of nien that the. plaintiff was C H A p. 


entitled to recover, but they eiae the reaſons of their 


be erialim 
e Ferret 

" Lond Mansfield. — The rr of: pcs kako for a a new 
tral in this, caſe, is, that under the circumſtances, as, they 
were given in. evidence to the jury, the. carrying the ſhip 
to Guernſey, was merely a deviation, but not barratry. Much 
more ſtreſs was laid at, the trial, than in either of the argu- 
ments, upon this fact; namely, that the deviation being with 
the knowledge of Millen, the owner (though not owner pro 


2 vice) of the ſhip, it could never be barratry; and there 


fore the jury were preſſed to ſay, whether it was th the 
conſent of MWilles or not; and they ſaid, “It was,” TJo be 
fre. nothing i is ſo clear, as that if the owner of a ſhip inſure, 
and bring an action on the policy, he can never ſet up as a 


crime a thing done by his, own direction or conſent. It was 


therefore a material fact to proceed, upon, if /Filles had had 
any thing to do in the caſe; but he had not. It appeared 
to me, that the nature of barratry had not been judiciouſly 
conſidered, or defined; in England With accuracy.- Inr all 
mercantile tranſactions, the great object ſhould be certainty ;: 
and therefore it is of more conſequence that the rule: ould 
be certain, than whether the rule is eſtabliſhed one way, or 
the other ; becauſe ſpeculators i in trade then know upon what 
ground to proceed.” Hie loxdſhip then Rated the three caſes 
above quoted from Strange ; ; and after giving a definition; of 
the word barratry, he proceeded thus: In this caſe,” the 
under writer has, inſured againſt all barratry of the maſter ; 

and we are not now in a caſe where the owner or ls 


is privy, to it; if we were, it is evident, that no man can 


complain of an att, to which he is himſelf a party. In this 
caſe, all relative to Hilles may be laid out of it: he is origi- 
nally the owner; but not the inſurer here. Darwin was the 


freighter of the ſhip, and the goods that were on board were © 


his: if any fraud be committed on the owner, it is com- 
mitted on Daruin. The queſtion then is, What is the 
ground of complaint againſt the maſter? He had agreed to 
wy nn. from Landen to Scuille; Darwin, txafts he 
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OF LOSSES BY THE BARRATRY- 


c = A P. will ſet out immediately, inſtead of which the maſter goes on 
— an inĩquitous ſcheme, totally diſtinct from the purpoſe of the 


U 


voyage to Seville: that is a cheat and a fraud on Darwin, 


who thought he would ſet out directly; and whether the loſs 
happened in the aft of barratry, that is during the fraudu- 
lent voyage, or after, is immaterial, becauſe the voyage is 


_ equally altered, even though there is no other iniquitous in- 


tent. But in the preſent caſe, there is a great deal of reaſon 
to ſay, that the loſs ſuſtained was in conſequence of the al- 
teration of the voyage. The moment the ſhip was carried 
from its right courſe, it was barratry ; and here the loſs hap- 
pened immediately upon the alteration, Suppoſe the ſhip 
had been loſt afterwards, what would have been the caſe of 
the inſured if he were not ſecured againſt the barratry of 
the maſter ? He would have loſt his inſurance by the fraud 
of the maſter; for it was clearly a deviation, and the inſured 
cannot come upon the underwriters for a loſs, in conſequence 
of a deviation. Therefore, I am clearly of opinion, that 
this Imuggling gs was barratry in the nn, 


Mr: Juſtice Afton, — I wonder that there ſhould remain 
a doubt at this day, what is meant by barratry in the maſter. 
In different ordinances different terms are uſed ; but they all 
have the ſame meaning. In one of the ordinances of Sock- 


Holm, it is called“ knavery of the maſter or mariners;” 


and the facts ſtated here, clearly fall within that deſcription, 
Where it is a deviation with the conſent of the owner of the 
veſſel, and the maſter is not acting for his own private in- 
tereſt; in ſuch caſe it is nothing but a deviation with the 
conſent of the owner, and the underwriter is excuſed. In 
this caſe, the hull of the ſhip belonged to Willes; but he 
Had nothing to do with it, having chartered it to Darwrn : 
the jury therefore did right in conſidering Darwin the owner 
pro hac vice. Having conſidered him in that light, the con- 
duct of the maſter was clearly barratry; for he was acting 
for his own benefit, without intending any good to his owner, 
and without his conſent and.privity. Nobody knows when 
the firſt commencement of the injury happened ; but moſt 
© on the return of the. ſhip. to Dartmouth. from 

- 1 Guernſey, 
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© Guernſey, where he had been for the purpoſe of * 


Therefore, I am clearly of opinion, that this change of the 
voyage for an iniquitous purpoſe, was barratry; which is 
not con ſined to; the running away with the ſhip, but compre- 
bends: every ſpecies” of fraud, knavery, or criminal conduct 
in the ne by which the owners or W a are in- 


ur % Ut 


i Mr. | lodice Willes,— The only doubt I had in this caſe 
was, at what time the loſs happened: and I think it may rea- 
ſonably be ſaid to have happened in conſequence of the ſmug- 
gling voyage: for if the ſhip had proceeded on her firſt 
intended courſe, ſhe would have eſcaped the ſtorm. Though 
this was a deviation, yet it is a fair and juſt rebutter to ſay, 
that it was barratry in the maſter, which is a peril inſured 
__ by the policy.” 


Mr. Juſtice Midas continued of the ſame opinion, which 
he held at the trial ; and the rule for a new trial was diſ- 
charged by the unanimous opinion of the whole court. 


In another caſe, which has already been twice cited for 
another purpoſe, Mr. Juſtice Buller, who tried that 'cauſe, 
ſeemed to think, that the breach of an embargo was an act of 
n in the maſter. | | 


91 
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Robertſon v. 
Ewer. Vide the 
laſt chapter. 


In a FORM caſe, which was an aRion on a policy on Rofs v. FT 


goods on board the Live Oak, whereof Foſeph Rati was maſter, 
at and from Jamaica to New Orleans, it appeared, that the ſhip 
was put up as a general ſhip at Jamaica in 1783; that ſhe © 
ſailed on the voyage inſured in May 1783, and arrived in June 
following at the mouth of the river Miſſiſippi, which leads up 
to New Orleans in Spaniſh America, at the diſtance of about 
35 leagues: When the captain had got.thus far he dropped 


4 Term R. 33. 
See poſt, p. 94- 
— e 


anchor, and went in his boat up the river to New Orleans, 


and on his return, without carrying the ſhip to her port of 
deſtination, ſtood away for the Havannah, after which he was 


never heard of. It appeared that he had a private adventure 


of negroes of his own on board, which there was reaſonable 


evidence 
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q: 8, A P. Legs for ſuppoſing he intended to have diſpoſed of at New 
8 Orleans; but finding it difficult to do ſo, on account of a pro- 
hibition to import them into the Spaniſh government, he went 

to the Hauannah. The jury found for the plaintiff on the 

count in the declaration, charging the barratry of the maſter; 


5 and the whole court of King's Bench, updn a motion for a 
| new trial, were of opinion, that the facts ſtated amounted 
Clearly t to the crime of 1 


Plots v. Byrom, So 100 in hen been held 5 the Court of King s Bench, 
25 e that if the captain of a ſhip, contrary to the inſtructions of 
| his owner, cruize for and take a prize, and the veſſel is after- 
. wards loſt in conſequence of it, he is guilty of barratry even 
though he libel his prize in the Court of Admiralty in the 
name of himſelf and his owner; and though the owner had 
procured a letter of marque, ſolely with a view to encourage 
ſeamen to enter, and without any intention of uſing it for the 
purpoſe of cruizing ; for whatever is done by the captain to 
defeat or delay the performance of the voyage, is barratry in 
bim, it keing to the prejudice of his owners ; and though the 
captain might conceive that what he did was for the benefit i 
his owners, yet if he acted nn to his * to them, it 
2s | + 1 | 
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is Phyn v. The | Norrithitanding the above uniformity of deciſions to ſhew 
Ji j | * 4 - rx that barratry implies fraudulent condutt, it has been contended, 
1 7 | vor 595” ſince the laſt edition of this book was publiſhed, that if a 
Ki veſſel deviated from the voyage inſured, through the igno- 
— M wy rance of the captain, it amounted to barratry, though the jury 
i; 0 had .expreſsly found that there was no fraud. But the Court 
b : 131 of King's Bench, after conſiderable argument, were unani- 
ij, PR mouſly of opinion, that there muſt be fraud to conſtitute bar- 
. ratry, and that the jury, by negativing fraud, had in truth, 

1 by that finding, 3 barratry, 5 
1 © . | | ” | | 
6 In the caſe of Vallejo v. Wheeler, it was ſettled, that the 
1 freighter of the ſhip. is to be conſidered as the owner of it for 
| 7 the particular voyage: and-jt ſeems alſo clearly ſettled by the 
. ſame caſe, that if an act be committed with the * 
: | & 
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tas owners of the "YR that cannot be 8 It was, C H A P. 
however, in a later caſe, inſiſted upon at the bar, that an —— 
act of the captain, without the conſent of the owners of the 

goods, who were the inſured, though-with the conſent of the. 

owners of the ſhip, was barratry, ſo as to charge the under- 

writers. But this argument was over-ruled by the court; 

and could* not have been admitted without overturning alb 

former deciſions upon the ſubject. Barratry implies ſome- 

thing contrary to the duty of maſter, and mariners, in the 

relation in which they ſtand to the awners of the ſhip ; and al- 

though they may make themſelves liable to the owners of 

the goods for miſconduQ, yet not for barratry, which can 

be committed againſt the owners of the 6 and them 

only. ; 


* 


ny oa=© wy TP * 
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The caſe, in which this point was ſettled, was an ao Nutt and others, 
on a policy. of inſurance, made by Hague before he became a een 
bankrupt, on goods laden in the ſhip Rachette (otherwiſe the 2 du pa 
Bellona) for a voyage from London to Rachelle, ſubſcribed by 
the defendant for 120 J. at 1 J. 1os. per cent. premium. The 
cauſe was tried at Cuilabali before Mr. Juſtice Buller, when 
a verdict was found for the plaintiff, ſubject to the opinion 
of the court, upon the following caſe : That the bankrupt 
ſhipped on board the veſſel in queſtion goods to the amount 
of 1, 800 J. for Rachelle. That the captain, by the inſligation 
and direction of Meſſrs. Le Grands, the owners of the ſhip, went 
with the ſbip and cargo to Bourdeaux, inſtead of Rochelle, where 
the cargo was ſold by the agent of Le Grands. That a petition 
was preſented by the plaintiffs to the lieutenant- general of the 
Admiralty of Guienne, ſtating the whole of the tranſaction be- 
tween, the bankrupt and the owners and captain ; that in order 
to procure a landing at Bourdeaux, their original deſtination 
being to Rochelle, falſe bills of loading were made out by the 
captain, at the inſtigation of Le Grand: the petition conclu- 
ded with a prayer for relief. In conſequence of this petition, 

a decree was paſſed, declaring Rene Guin? (captain) guilty of 
the crime of barratry of the maſter, for having ſigned falſe bills 
of * Sc. for reparation whereof, it ſentenced him to 
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OF LOSSES BY THE BARRATRY: 


It alſo declared Dominique 


13 Le Grand guilty and convicted of having been an inſtigator and 


[ 93] 


tirely out of the queſtion. 


. 


accomplice of the ſaid barratry of the maſter, and adjudged 
him to five years ſervitude in the gallies: and alſo decreed, 
that the ſaid Rene Guine and Le Grand ſhould pay to the plain- 
tiffs the amount of their loſs, and all charges and coſts. The 
queſtion on this caſe is, Whether the plaintiffs were en“ 
titled to recover againſt the inſurers? After the. firſt: argu- 


ment, 


Lord Mansfield ſaid, « that with regard to the ſentence 
which had been paſſed abroad, and which. had declared. the 
maſter and owner to have been guilty of barratry, it was en- 
That though it was a moſt righ- 
teous judgment, yet that 1t was no part of the conſideration 
of the court there, what was meant by barratry in an Engliſh 
policy. The queſtion was left entirely open. That their idea 
of barratry was manifeſtly different from the conſtruction put 
upon that word in our own courts, for they had found the 
owner guilty of barratry, which was entirely repugnant to 
every definition of barratry, which had ever been laid down 


in an Engliſh court of Juſtice,” 


A few days afterwards the court declared, that they had 
not the ſmalleſt doubt as to the preſent queſtion, and there- 
fore thought it very unneceſſary to hear a ſecond argument, 


Lord Mansfield delivered the opinion of the court. 


All queſtions upon mercantile tranſactions, but more par- 
ticularly upon policies of inſurance, are extremely important, 
and ought to be ſettled. The general queſtion here is on the 
conſtruction of the word barratry in a policy of inſurance. 
It is ſomewhat extraordinary that it ſhould have crept into 
infurances, and ſtill more, that it ſhould have continued in 
them ſo long; for the underwriter inſures the conduct of 
the captain, whom he does not appoint, and cannot diſmiſs, 


to the owner, who can do either. The point to be conſidered 
I; | is, 


Xo. IJ 
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is, Whether barratry, .in the ſenſe in which it is uſed in our 
policies of inſurance, can be committed againſt any but the 
owners of the ſhip? It is clear, beyond contradiction, that 
it cannot; for barratry is ſomething contrary. to the duty of 
the maſter and mariners, the very terms of which imply, that 
it muſt be in the relation in which they ſtand to the owners 
of the ſhip. The words uſed are maſter and mariners, which 
are very particular. An owner cannot commit barratry. He 
may make himſelf liable by his fraudulent conduct to the owner 
of the goods, but not as for barratry. And, beſides, barratry 
cannot be committed againft the owner, with his conſent : for 
though the owner may become liable for a civil loſs by the 
miſbehaviour of the captain, if he conſents, yet that is not 
barratry. Barratry muſt partake of ſomething criminal, and 
muſt be committed againſt the owner by the maſter or mariners. 
In the caſe of Vallejo and F/heeler, the court took it for 
granted, that barratry could only be committed againſt the 
owner of the ſhip. The point is too clear to require any 
further diſcuſſion. 


The poftea was Alivered to the defendant. 


It is clear that if the 6 owner be alſo the maſter of the ſhip, any 
at, which in another maſter would be conſtrued barratry, 


cannot be ſo in him; becauſe ſuch doctrine would militate 


againſt one of the rules laid down in a former part of this 
chapter ; namely, that no man ſhall be allowed to derive a 
benefit from his own crime, which he would do, were he to 
recover againſt the inſurers for a loſs, occaſioned by his owt 
at, But where the perſon, who acts as maſter of the ſhip, 
is proved to have carried her out of her courſe for fraudulent 
purpoſes of his own, that is primd facie evidence of barratry, 


ſo as to entitle the aſſured to recover againſt the underwriter, 
without requiring him to prove negatively that ſuch captain 
was not the owner, or ſhewing who really was ſo. The fact 


of his being owner muſt be eſtabliſhed by the underwriter, 


an diſcharge of whom i it is to operate. 


This 


93 
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Rofs v. Hunter, 
4 Term R. 33. 
See ante, p.91. 
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or LOSSES Y TH BARRATRY) 
This tule reſpecting the ſame perſon being both: owner and 


4E maſter has been extended in the Court of Chancery to a caſe, 


Lewin v. Suaſſo, 
Chancery, 

16 Geo. II. 
Poſtlethw. 
Dictionary, 

x vol. 147. 
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where ſuch an owner and maſter, after mortgaging his ſhip, 
had committed barratry; and when the mortgagee brought 
an action at law againſt the inſurer! to recover damages ſor 
the loſs which he had ſuſtained by this act of barratry, the 
court, ſtill conſidering the OE as. the Oey granted, 


\ 


an injunction. . 


The facts of that caſe were theſe. The plaintiff in equity, 
having been ſued at law upon a policy of inſurance againſt 
the barratry of the maſter, which was alſo the loſs aſſigned in 
the declaration, brought his bill in Chancery to be relieved, 
and for an injunction. The voyage inſured was from London 
to Marſeilles, and from thence to ſome port in Holland. The 
maſter ſailed with the ſhip to Marſeilles, and then, inſtead 
of purſuing his voyage, failed to the Meſt Indies, where he 
ſold his ſhip, and died inſolvent. The plaintiff by his bill 
ſuggeſted, that Mal iherus, the maſter, was alſo the owner of 
the ſhip: that he had, before the voyage, entered into a 
bottomry bond to the defendant. for 200 J. and afterwards, 
by a bill of ſale, had aſſigned over his intereſt in the ſhip to 
the_defendant, as a ſecurity for the 200 J. that Matthews 
was nevertheleſs, in equity, to be conſidered as owner of the 
ſhip, though in law the ownerſhip and property would be 
looked upon to be in the defendant ; and that the owner of a 
ſhip could not, either in law or equity, be guilty of a barra- 
try concerning the ſhip; and therefore he prayed an in- 
junction, and that the policy might be delivered up. The 


matters of fact being confeſſed by the anſwer, an injunction 
was moved for on the principle, that a mortgagor is to be 
5 conſidered i in equity as the owner of the thing mortgaged ; 


and that Matthews, the maſter, being owner, could not be 


guilty « of 2 


3 1 cc. Ban is an act of wrong done 
by the "maſter againſt the ſhip and goods and this being the e. 


caſe of a ys the queſtion will be, Who 1s to be conſidered 
as 


Ty © 


\ 
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as the owner 2 Several caſes might be put, where benny 
may be aſligned as the breach of an inſurance; and barratry 
or not, is a queſtion properly determinable at law: but in 


this caſe: it is not ſo, for courts of law will not conſider a 


mortgagor as having any. right or intereſt in the thing mort- 
gaged; and a man may frequently come into equity for relief 
in reſpe& of a part only of his caſe. It might, indeed, be 
conſidered at law, whether what the maſter has done, whether 
he be owner or not, did not amount to a breach of contract 
as maſter, and ſo to a barratry : it may likewiſe be ſo conſi- 
dered in this court. But at law a defendant cannot read part 
of a plaintiff's anſwer to a bill filed againſt him here : the 
whole anſwer muſt be read, which has often been a reaſon 
for this court to interpoſe by injunction upon a plaint at law; 
and conſidering the mixed nature of this caſe, I think an in- 


junction ought to be granted.“ 


Even if the parties inſert in the policy that the inſurance 
ſhall be upon the ſhip in any lawful trade, if the captain 
commit barratry by ſmuggling, the underwriters are an{wer- 
able. For otherwiſe the word barratry ſhould be ſtruck out 
of the policy; and moſt clearly the ſtipulation in the policy 
reſpecting the employment of the ſhip in a lawful trade, 
muſt mean, as was faid by Lord Kenyon in delivering the 
unanimous opinion of the Court, the trade on which ſbe is 
ſent by the awners. 85 


Hitherto we have conſidered barratry only, as it aſfects 
the rights of the inſurer and inſured, which is certainly the 
material point of view in our preſent enquiry : but, before 
we come to the concluſion of this chapter, it will be proper 
to take notice of thoſe poſitive regulations, which exiſt in 
this and other countries, for the puniſhment of thoſe who 
are guilty of ſome of the more heinous acts of Ss 


By the ordinances of Middleburg, Rita and Ham- 
burgh, if any act of barratry be committed by the maſter, 
various degrees of puniſhment, ſometimes amounting even 

N to 


83 
„ 


cn 


Havelock v. 
Hancil upon De- 
murrer, 3 Term 
R. 277. 
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2 Magens 77, 
112. 215. 
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OF LOSSES BY THE BARRATRY 


C 2 A P. to death, are inflicted upon him, e to the enor. 


1 mity of his guilt. 


1 Anne, fat. 
4 


We do not find that any puniſhment was expreſsly pro- 
vided, by the law of England, for offences of this nature, 
till the reign of Queen Arne, at which time, as may be col- 
lected from the preamble of the ſtatute, the wilful caſting 
away, burning or deſtroying of ſhips by the maſter or mari- 
ners, was become very frequent. 


To prevent theſe evils that ſtatute ordains, “ that if any 
«* cap'ain, maſter, mariner, or other officer belonging to any 
* ſhip, ſhall wilfully caſt away, burn, or otherwiſe deſtroy 


the ſhip unto which he belongeth, or procure the ſame to 


&« be done to the prejudice of the owner or owners thereof, 
« or of any merchant or merchants. that ſhall load goods 


„ thereon, he ſhall ſuffer death as a felon.” , 


Geo. I. e. 12. 
3. 


11 Geo. I. c. 29. 
6. 


971 


Upon trial this aft was found not to be ſufficiently exten- 
five; and therefore, by a ſubſequent ſtatute, it was declared, 
“ that if any owner of, or captain, maſter, mariner, or 
« other officer belonging to any ſhip, ſhall wilfully caſt 
„ away, burn, or otherwiſe deſtroy the ſhip of which he is 
« owner, or unto which he belongeth, or in any manner 
direct or procure the ſame to be done, to the prejudice 
« of any perſon or perſons that ſhall underwrite any po- 
60 licy or policies of inſurance thereon, or of any mer- 
« chant or merchants that ſhall load goods ene he ſhall 


4 ſuffer death.” 
By a ſubſequent ſtatute it was afterwards enacted, “ that 
« if any owner of, or captain, maſter, officer, or mariner 
« belonging to any ſhip or veſſel, ſhall wilfully caſt away, 
« burn, or otherwiſe deſtroy the ſhip or. veſſel of which he 
is owner, or to which he belongeth; or in any wiſe di- 
« ret or procure the ſame to be done, with intent or deſign 
« to prejudice any perſon pr perſons that hath underwrote, 


„ or ſhall aner any policy or policies of inſurance 
« thereon 


a 


of England; for the puniſhment of thoſe who wilfully deſtrey 
ſhips to the prejudice of ſuch perſons as are intereſted in their 
| preſervation. | 


OF THE MASTER OR MARINERS. n 


te thereon, or of any merchant or merchants that ſhall wad c H A P. 
6 goods thereon, or of any owner or owners of ſuch ſhip * —— 
« or veſſel, the perſon or perſons offending therein, being ö 
« thereof lawfully convicted, ſhall be deemed and adjudged a : 


tc felon or felons, and ſhall ſuffer, as in caſes of felony, with- 


« out benefit of clergy.” 


The following ſeftion directs, that if the offence be com- 5th Secklion. 
mitted within the body of a county, the ſame ſhall be tried 
as all felonies are in the common law courts: but if upon 


the high ſeas, then to be tried agreeably to the directions of 
the 28 H. 8. c. 15. 


Theſe are the only poſitive regulations, known to the law 
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Of Partial Loſſes, and of Adjuſtment. 
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rr 


e H . L AVING, in the preceding chapters, treated fully of 
— the different kinds of loſſes, for which the underwriters 
are anſwerable, the ſubject naturally leads one to conſider, 
when loſſes ſhall be ſaid to be total, and when partial or 
average, as they have been moſt commonly denominated. 
When we ſpeak of a total loſs, we do not always mean to 
ſignify, that the property inſured is irrecoverably loſt or 
gone: but that, by ſome of the perils mentioned in the po- 
licy, it is in ſuch a condition, as to be of little uſe or value 
to the inſured, and ſo much injured, as to juſtify him in aban. 
doning to the inſurer, and in calling upon him to pay the 
whole amount of his inſurance, as if a total loſs had aQually 
happened. But the idea of a total loſs, in this ſenſe of the 
word, is ſo intimately blended and interwoven with the doc- 
trine of abandonment, that it will add much to clearneſs and 
preciſion, to refer what may be ſaid on this ſubject, till we 
come to the chapter on abandonment. In this place it will 
be ſufficient to remark, that in caſe of a total loſs, properly 
ſo called, the prime coſt of the property inſured, or the value 
mentioned in the policy, muſt be paid by the underwriter ; at 
leaſt, as far as his proportion of the inſurance-extends. This 
is evident from the nature of the contract; for the inſurer 
engages, as far as to the amount of the prime coſt, or value in 
the policy, that the thing inſured ſhall come ſafe : he has 
nothing to do with the market ; he has no concern in any 
profit or loſs which may ariſe to the merchant from the ſale 
of the goods, If they be totally loſt, he muſt pay the prime 
coſt, that is, the value of the thing he inſured, at the outſet; 
he has no concern in any ſubſequent value. So likewiſe, if 
part of the cargo, capable of a ſeveral and diſtinct valuation 
at the outſet, be totally loſt; as if there be one hundred 


hogſheads of ſugar, and ten happen to be loſt, the inſurer 
„5 muſt 
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Or PARTIAL LOSSES, &. 


muſt pay the prime coſt of thoſe ten hogſheads, without any C u. A y. 


regard to the price, for which the other ninety hate be ſold. — 


Thus much at preſent for total loſſes. 


The ſubje& of this and the following chapter, ſeems to be 


of all others the moſt intricate and perplexing, in the whole 
law of inſurance; an intricacy, which ariſes from ſeveral 
cauſes. In the firſt place, the ſubject of average has very 
ſeldom. fallen under the cognizance of courts of judicature in 


this country; conſequently there are very few. adjudged caſes 
to be found, . In this ſcarcity of ſettled principles, .recourſe 


muſt be had to the writexs of foreign nations, and to ſuch: of 
our own as have written upon commerce in general; but the 
reſearch is by no means attended with ſatisfaction, much leſs 
with conviction. Another ſource of perplexity upon this 


ſubject is, the irregularity . and confuſion, which We meet, 


with, in the preſent form of policies of inſurange, ,  Ambi+ 
guities frequently ariſe. in them, by uſing the ſame, words in 
different fenſes ; and, in no inſtance, is this abſurduy more 
glaring than in the uſe of the word average. This ward in 
policies has two Ggnifications ; ; ſor it means 4. a contribution to, 
a general loss; and it alſo is uſed to ſignify *g particulap 
partial loſs.” In commercial affairs, indeed, it has no leſs 
than four different meanings: and therefore it cannot be 
wondered at, if much confuſion of ideas has ariſen upon the 
ſubject. In order to prevent that, if poſlible, in the ſubſequent 
part of this work, I ſhall here endeavour to diſtinguiſh be- 
tween the four different. ſenſes of the word & ayerage;'* and 
wherever I ſhall have occaſion in future to ſpeak af a damage 


3 Burr, 16. 


ariſing to goods or other property, not total, except When 


am reciting the words of a policy, I ſhall take the liberty of 
calling it, as I have already done at the 2575 of this N 
6 partial, ade ate lol e e of nc hore ales Woo. 


4 
* 


When kit or merchandizes carried by ſea, ar town 
over-boarg in a form, for the purpoſe of lightening. the ſhip; 


the owners of the thip and of the goods ſaved contribute for 


the xelief;qf.. thoſe, . whoſe goods are ejected, in ſuch / a man- 
ner, chat * who profited by the, lightening of the! chip, 
N3 may 


Lex Mere, 
red. 147. 
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OF PARTIAL LOSSES, | 
may bear a proportional lofs of the goods, thus thrown over. 
board for the common ſafety. This contribution is what i is 


called general or groſs average; ; the full diſcuſſion of which 
will be Ne buſineſs of the next . 


* M1 * FR * . 1 1 
; * 2 : ; 


Small or petty averages are the next ſpecies ; ; and, as theſe 
never fall upon the underwriters, I ſhall here ſet doiwn all 
that is neceſſary upon that ſubject. Petty average confiſts i in 
fuch charges and diſburſements, as, according to occurrences, 
and the cuſtom of every place, the maſter neceſfarily 'fur- 
niſhes for the benefit of the ſhip and cargo, either at the place 
of loading or unloading, or on the voyage. Theſe charges 
are, lode manage, which, as it appears by CroePs interpreter, 
means the hire of a pilot for conducting a veſſel from one 
place to another; towage, pilotage, light-money, beaconage, 
anthorage, 'bridge-toll, quarantine, river charges, fgnals,1 in- 
ftrüctions, paſſage money by caſtles, expences for digging 4 
ſip out of the ice when frozen up, that it may be brought 
into a proper harbour; and at London, by cuſtom, the fee 
paid at Dover pier. Theſe ſeem to be all the articles Which 
come under the denomination of petty or accuſtomed "a 
a8 well in this 2s in Fright countries, m | 

För theſe charges, the infurers are never anſwerable ; but 
one third of the expences is borne by the ſhip, and two thirds 
by the cargo. But in order to diſcharge the inſurer, it mbſt 
appear, that the diſburſements were uſual and cuſtomary in the 
voyage; ; for if they were incurted for any extraordinary pur- 
poſe, or in order to relieve the fnip and cargo from ſome im- 
pending danger, they ſhall then be reputed à general average, 
and conſequently be a charge on the inſurer.” In lieu of theſe 
petty averages, it has become uſual at ſome places to pay 5 per 


cent calculated on the freight, and 5 per cent. more' for primage 


wei the ow | 
Ret S718 -,05Þ vol Bai nk ang goon 0 5,54 Oy *1 * 
Mbbches ſpecies of average, in matters of commerce, is 
that which we are accuſtomed to meet with ih bills of lading, 
« paying fo much freight for the ſaid goods, with primage 
0 Lan "average * In this ſenſe it figuifies a ſmall 
1 L * duty; 


AND OF ADJUSTMENT. 


100 


duty, which merchants, who ſend goods in the ſhips of other C H AP. 


men, pay to the maſter, over and above the freight, for his 
care and attention to the goods fo entruſted to him. This 
kind of average may alſo be laid out of the preſent enquiry, 
as it is too inſignificant a e to fall opens the under- 


writer. 


Having thus diſpoſed of the different kinds of 2 ſo 
as to prevent a confuſion of ideas, we ſhall now proceed to 
the main ſubje& propoſed, namely, what ſhall be conſidered 


—— 


L101 } 


as a partial loſs? how ſuch a loſs ſhall be adjuſted, and in 


what proportion it ſhall be paid. I ſaid, at the beginning of 
this chapter, that theſe were queſtions of intricacy ; and ſo 
moſt undoubtedly they formerly were : 'but much light has 


been thrown upon them by Lord Mansfield, in his elaborate 


and very learned argument in the caſe of Lewis v. Rucker ; 
and, as that caſe has been frequently recognized, and has ever 


2 Burr, 1167, 


ſince been looked up to, as the rule and ſtandard of decilion 
upon ſimilar occaſions, I have drawn moſt of my ideas upon 


this ſubject. from the reaſoning there made uſe of by his lord- 
ſhip in delivering the opinion of the court, 


Partial loſs) ar vi termini, implies a damage, which the 


ſhip may have ſuſtained, in the courſe of her voyage, from 


any of the perils mentioned in the policy : when applied to ; 


the cargo, it alſo means the damage which goods may have 
received, without any fault of the maſter, by ſtorm, capture, 
ſtranding, or ſhipwreck, although the whole, or the greater 
part thereof may arrive in port. Theſe partial loſſes fall upon 


the owners of the property ſo damaged, who muſt be in- 


demnified by the underwriter. For if the goods arrive, but 
lellened i 1n value through damage received at ſea, the nature 
of an indemnity ſpeaks demonſtrably, that it can only be ef. 


fected by putting the merchant in the ſame. condition in 
which he would have been, if the «pods had. 2 free 


from damage. | 


4 
4 1 4 2 
— 


- & 15 * : : a | 6 5 : 
1 1 f a A 


a Burr, 1172. 


The 8 of 3 exproſel e as appears | Vide Py 
pendix, No. 4. 


from a memorandum tf the "Rs of the Policy, chat they will 


* 


1 . 


101 


/ 


OF PARTIAL LOSSES, 


'C H A P. not anſwer for partial loſſes, not amounting to 4 per cent. 
A ge „This clauſe was introduced into Engliſb policies about the 


L 102 ] 


1 Magens 73. 


2 Burr. 1170. 


year 1749, having long before that time been generally uſed 
in almoſt all the trading countries in Europe ; and it was in- 
tended to. prevent the underwriters from being continually 
haraſſed by trifling demands. But at the ſame time, that 


they provide againſt trifling claims for partial loſſes, they 


undertake to indemnify againſt loſſes, however inconſider- 


able, that ariſe-from a general average; becauſe that can ne- 


ver happen but in caſes of imminent danger, when it is for 


the common intereſt that ſuch expences ſhould be incurred, 


It has been obſerved by a very ſenſible merchant, who has 
written upon inſurances, that almoſt all the ordinances ſeem 
deficient, in not fully explaining in what caſes, and in what 
manner, the damage ariſing from a partial loſs, ſhall be 
deemed to exceed 3 per cent. To illuſtrate his meaning, he 
ſtates this caſe. Suppoſe, ſays he, a merchant has ſhipped 


1 or cheſts of goods, of which, on arrival, three cheſts are, by 
the ſea, or by ſome accident, ſo ſpoiled, as to be worth no- 


thing; if the damage be calculated as on the whole value of 
101 cheſts, it will not exceed 3 per cent. and it is thought by 


moſt inſurers not to be recoverable, in ſuch a caſe; by the in- 
ſured: eſpecially if the inſurance be made, without expreſsly 
declaring, in the policy, the particular ſum inſured on each 
cheſt. The foundation of this opinion is, that it is con- 
ſidered as one entire infurante, and not a diſſ inet inſurance 


C4 


on each cheſt. 


This is a ne, which at fit view may en to fall within 
a caſe laid down by Lord Mansfield. If,“ ſaid his lordſhip, 
« the cargo be totally loſt, the underwriter muſt pay the va- 
lue of the thing he inſured. So, if part of the cargo, capa- 


ble of a ſeveral and diſtinct valuation at the outſet be ofally 
loſt; as if there be 100 hogſheads of ſugar, and ten happen 


to be loſſ, the inſurer muſt pay the prime coſt of thoſe ten 


hogſheade, without any regard to the price for which the. 


other 90 may be ſold. So it has been ſuppoſed in the caſe 


9 put by Megena the three cheſs of bort as cspable of a 


diſtinct 
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ation and ſeveral, valuation, as the three hogſheads of ſugar: 8 9 2 5 A r. 
and conſequently are to be paid for, as for a total loſs. But — 
Lord Manfield is putting a caſe merely to ſhew, that. the 8 

market price is not at all to be eonſide dered in charging the in- 

ſurer; and his lordſhip certainly 2955 nat in his contemplation, 

the caſe put by Magens, f l l 1 


As clearneſs 3 1 are 3 upon all ſubjeas, 
and more eſpecially. upon this, it will be proper to obſerve, 
that when we ſpeak of the underwriter being liable to pay, [ 103 ] 
whether for total or partial loſſes, it muſt always be under- „ 
ſtood, that they are liable only in proportion to tha ſums 
which they have underwritten. Thus, if a man underwrite | 
100 J. upon property valued at 500 J. and a total-loſs hap- 
pen, he ſhall be anſwerable for 100 J. and no more, that be- 
ing the amount of his ſubſeription: ik only a partial loſs, 
amounting to 60.4, or 70 1. per cent. upon the whole value; Y 
he {hall pay 60.4. or go tia; his Propertign of the Joh... 


When a e loſs 8 phi infored is 1 Py re x Magens 357 
cover againſt the underwriter, as ſoon as he has proved the 
value of the thing inſured: but when the value is inſerted in 
a policy, the inſurer, by allowing, ſuch inſertion, has admits 
ted the value to be as ſtated; and nothing remains but tq 
prove, that the goods inſured were actually on board the ſkip, Vide ante; e. 1. 
It is only in caſes of total loſs that any difference conſiſts 2 55 
between a valued, and an open policy: in the former caſe 
the value is aſcertained; in the latter, it muſt be. proved, 5 
But where the Joſs is partial, the value in the policy can be 
no guide to aſcertain; the damage; which then 51 po e 
becomes a fubjett of e ap 1 in the caſe of an 
open pdlicy. einge S let) ola! 3 


When a 3 loſs happens, the firſt enquiry. 1 8 
turally ariſes is this ; for what does, the inſurer undertake to 
indemnify the owner, in caſe of a partial loſs? To anſwer 
this queſtion, regard muſt be had to the nature of the con: 
tract, between the underwriter: and the merchant. What i is 2 Barr. 1172, 
the nature of de oenuact? That the, goods ſhall come fs 


to 


15 


& M 4 7. to the port of delivery; or if they do not, that the inſurer 


I. 


OT 


\ 
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will indemnify the owner to the amount of the value of the 
goods ſtated in the policy. Wherever then the property 
inſured is leſſened in value, by damage received at fea, juſ- 


ice is done by putting the merchant in the ſame condition 


2 Burr. 1170. 


[ 204 ] 


t Magens 37. 


(relation being had to the prime coſt or value in the policy) 


which he would have been in, if the goods had arrived free 


from damage; ; that is, by paying him ſuch proportion of the 
prime coſt or value in the policy as correſponds with the pro- 
portion of the diminution” in value occaſioned by the da- 
mage. The queſtion then is, how is the proportion of da- 
mage to be aſcertained ? It certainly cannot be by any mea» 
fure taken from the prime coſt: but it may be done-in this 
way. © Where an entire thing, as one hogſhead of ſugar, 
happens to be ſpoiled, if you can fix, whether it be a third, 
a fourth, or a fifth worſe, then the damage is aſcertained 
to a mathematical certainty. How is this to be found 
out? Not by any price at the port of diſcharge; but it muſt 
be at the port of delivery, where the voyage is completed, 
and the whole damage known. Whether the price at the 
latter be high or low, it is the fame thing; for in either caſe 
i equally ſhews, whether the damaged goods are a third, a 
fourth, or a fifth worſe than if they had come ſound: con- 
fequently, whether the injury ſuſtained be a third, fourth, or 
fifth of the value of the ching. And as the inſurer pays the 
whole prime coſt, if the thing be wholly loſt ; ſo if it be only 
a third, fourth, or fifth worſe, he pays a third, fourth, or fifth, 
not of the value for which it ſold, but of the value ſtated in 
the policy. And when no valuation is ſtated in the policy, 
the invoice of the coſt, with the addition of all charges, and 
the premium of inſurance, ſhall be the e e 
an the loſs ſhall be computed. ien lte 


This rule” of alcertaining damage, occafioned by a partial 
loſs, ſeems to be fraught with ſo much good ſenſe, to be 8663 
very comprehenſive,” and fo intelligible to every underſtand- 
ing, that it will now be only neceſſary to ſhew, that the de- 


eided caſes have been agreeable to that rule: firſt requeſting 
the reader to bear in mind, what has already been meritioned; 


©3 . namely, | 


wa ww v7 WY _—_— 
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namely, that the Value, upon which "the foregoing en 0 n NY 
tion reſts, is the prime colt of the commodity, wholly inde- 1 
pendent of the riſe or fall of the ns, or e ſchemes or | 7 


ſpeculation of the r Wy 


$4E 7.4.6 4 . 
. * N "F = y * 
* 


itn an action upon a poliey of files to recover an AVe- Dick and ano- 
rage lofs upon goods, Mr: Juſtice Buller obſerved, that in 8 
ſuch caſes, whether the goods arrived to a good or bad = Term, 
market was immaterial p for the true way of eſtimating the oY | 
loſs was to take them at the fair invoice price (a). 1 

„nen aft i nis it einn by Fr 73 F 

A rule having been obtained by the plaintiffs, who were 1e is and ano- 
the inſured, for _ the, defendant (the inſurer) to ſhew cauſe, _—_ 
why: a verdict, obtained by yams Seas not be ſet * and 
a ne-] trial ek milf 1. 15v149b 1611 

510 ' * 7 48501 N 

The cpubt; 1 e tal miitter fully «debated; wok { 205 ] 
him to adviſe, and'their unan umous:' N was s delivered to 
1 following e N bib venom of e ; 


4 * 
0 v1 * 


r | . 
"Jak Mansfield. — This was an „eden brought pat 2 
policy, by the plaintiffs, for Mr. James Bourdieu, upon the 
goods on board a ſhip, called the Yrow Martha, at and from 
$t. TOY eee, to af aſh won the ee at Ft. Tho- 
R ! The Ani Which a ied. of Dae ds 
and indigo, were valued; ; the:clayed ſugars at 30 7. per hogſ. | 8 5 
bead; the Mu ſcauado ſugars at 20 J. per hogſhead ; and tho 


coffee and indigo were likewiſe reſpectively valued.” The 


ſugars were warranted free from average (that is partial 
loſs). under 51. per cent.; and all other goods free from ave- 
rage under A 2 cent. en eres v or the gen be 
e * 27105 ed us 


* 
* ' EE A * * "3: Req 


Is the. ads of the r the: . water ah in; and 
when the "wp arrived at e th it W that oy 
TT, F F514 : 2165 Bt] FF v1 1% DAE 
(a) Neither does the walwricee 1 againſt any los that may ariſe an 
the difference of exchange, Theltufſen v. at. Sitting: after Ae gen 34 
Geo, Ak. - Eſpinafſe, p. 77. che © 
hogſhead 


. 
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CAP. * of ſugar was damaged. The damage the ſugars had 


Fry 


VI. 
— ſuſtained, made it neceſſary to ſell them immediately; and 


they were accordingly ſold ; but the difference between the 
price which 'they brought, on account of the damage, and 


that which they might then have been ſold for at Hamburgh, 


it they had been ſqund, was as 20 I. Os. 8 d. per hogſhead is 
to 234 7 5. 8 d. per bogſhead: (that is, if ſound, they 


would have been worth 23 J. 75. 8 d. per hogſhead; as 


CSE damaged, 1276 eee worth 20%. 05. 8d. _— e 


14 - SY 


The bs paid money into court, oe the Glowing 


rule of eſtimating the damage: he paid the like proportion 


[ 106 ] 


of the ſum, at which the ſugars were valued in the policy; 


2 the price of the damaged ſugars bore to ſound fagars/ at 


Hamburgh, the port of delivery. All this was admitted at 
the trial; though perhaps upon an accurate computation, 
there may be a miſtake! uf about 19 . on the money paid in. 
But no advantage was attempted to be taken of this flip it 
was admitted, that the money paid in was ſufficient, if tho 
rule, by which the defendant eſtimated the loſs, was right: 
and the only que ſtion was, by what meafure or rule the da- 


mage, N all 2 ene 15 5 Ae ue 10 be 


ae. 


50 Tedbssges 0 mw Shs its pure dad 
out of avy general rule, the plaintiff”s counſel called Mr. Sanitel 
Chollett, clerk to Mr. Bourdieu, who proved, that upon the 15th 
of February, the time of the infurance, ſugars were worth at 
London and Hamburgh, 35 l. a hogthead ;- that the propoſal of a 
congreſs to be holden, and the expectation of a peace, had, on a 
fadden, ſunk the price of ſugars: that before the ſhip arrived 
at Humburgh, and beforg he kneiv that the ſugars had received 
any damage, Mr. Bourdieu had ſent orders, that the ſugars 
ſhould be houſed at Hamburgh, and kept till the price ſhould 
rife above 30 x a hogſhead: that he had many hundred hog- 
ſheads uf ſugar lying at Amſteruam, to which place he had ſent 
the like orders; that the congreſs not taking place, in fact 
ſugars rofe 25 per cent. b chat what he fold of the ſugars, which 


he wy at Anfterdam, brought 307. Per hogſhead, and | upwards; 
that 


1884 
- 


— 
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that he might hive ſold theſe ſugars at the ſame price, if they G * b. 
had been kept, according to his orders; and the only treaſon Refi , 


for which they were not kept was, becauſe they were ren- 
dered periſhable from the ſea water, which had got in. 
Therefore, ſaid they, the neceſſity of an immediate ſale, and 
the conſequence thereof, ought to be N into the 


damage. 


The ſpecial jury (amongſt whom there were many ſenſible 
merchants) found the defendant's rule of eſtimation to be 
right, and gave their verdi for tim. They underſtood the 
queſtion very well, and knew more of the ſubject of it, than 
any body elſe preſent ; and they formed their judgment from 

their own notions and experience, without much 8 
from any __ that "_—_ 


The ona for the plaintiff, in the outſet, chiefly reſted 
upon the particular circumſtances of this caſe. The defendant 
offered to call witneſſes to prove the general ulage of eſtima- 
ting the quantity of damage, when goods are injured. 


I was at firſt ſtruck with the argument, that the imme- 
diate neceſſity of ſelling in this caſe might be taken into con- 
ſideration, as an exception to the general rule; and propoſed 
that the cauſe might be left to the jury upon that point. But 

Mr. Vinn for the defendant argued, that the neceſſity of ſel- [ 107 ] 
ling, and the conſequence thereof ought not to be regarded: 
and what he ſaid, had ſo much weight, that it very much 1 


changed my way of chinking. 


There was nothing to ſum up; but the j jury aſked, Whe- 
ther I would give them any directions? I ſaid, I left it to 
them, „Whether the difference between the ſound and the 
« damaged ſugars, at the port of delivery, ought to be the 
« rule; or, whether the neceſſity of an immediate ſale, cer- 
« tainly occaſioned by the damage, and the loſs thereby, ſhould 
be taken into conſideration.” I told them, though it had 

' ſtruck me at firſt, this might be an exception; yet what the 


counſel for the defendant ſaid to » the contrary, ſeemed io have 
| great 


l 2e 
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0 * A P. great weight. The verdict was for the defendant; and a new 
„ trial was moved r. | 


ny fact is now ee the only 8 is, 8 


the jury have eſtimated the damage by a proper meaſure. 


| To make this matter more intelligible, I will firſt ſtate the 


1 108 13 


rule, by which the defendant and the jury have gone; 
and then I will examine WR the plaintiff has  ſhewn a 


better. 


The defendant takes the proportion of the difference be- 


tween ſound and damaged at the port of delivery, and pays 
that. proportion, upon the value of the goods ſpecified in the 
policy; and has no regard to the price in money, which either 
. the ſound or the damaged goods bore i in the port of delivery. 


He ſays, the proportion of the difference is equally the rule, 


whether the goods core to a riſing or'a falling market. For 
inſtance, ſuppoſe the value in the policy to be 30 J.; the 
goods are damaged, but fell for 40 J.: if they had been 


ſound, they would have ſold for 50 1. The difference then 
between the ſound and damaged is a fifth ; conſequently the 


Inſurer muſt pay a fifth of the prime coſt, or value in the po- 
licy, that is 6/.: e converſe, if they come to a loſing market, 


and fell for 10 J. being damaged, but would have ſold for 


20 J. if ſound, the difference is one half: the inſurer muſt 
pay half the prime coſt, or value in the policy, that i is 151. 


To this 0 two objeftions have been made. Firſt, that 
it is going by a different meaſure in the caſe of a partial, from 
that which governs in caſe of a total loſs; for upon a total 
loſs, the prime coſt, or value in the policy, muſt be paid, 
The anſwer to which objection is, that the diſtinQion is 
founded in the nature of the thing. Inſurance is a contract 
of indemnity againſt the perils of the voyage, to the amount 
of the value in the policy; and therefore, if the thing be 


totally loſt, the inſurer muſt pay the whole value which be 


inſured at the outſet. But where a part of the commodity is 


; ſpoiled, no meaſure can be taken from the prime coft to af- 
certain: the quantity of the damage ſuſtained. The only way 


is 


"4 
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45 to fx, whether the thing be a third or fourth worſe than 


_ 


e AAP. 


the ſound commodity z and then you pay a third or fourth of 3 


the prime coſt, or value of the ”_ 1 —__ (a)-' N 

The next eden with ien * 0 has been en- 
tangled, is taken from the circumſtance of the policy in 
queſtion being a valued policy. | 


I am a little at a loſs to apply the arguments drawn from 
thence. It is ſaid, “that a valued is a wager policy, like 


« intereſt or no intereſt; and if fo, there can be no partial 


« Joſs, and the inſured can only recover as for a totab loſs, 
« abandoning what is laved. becauſe the value een is 
&« fictitious.“ 


A valued policy is not to be conſidered as a waper policy, 
or like © intereſt or no intereſt. If it were, it would be 
void, by the ſtatute of 19 Geo. II. c. 37. The only effect 


of the valuation, is fixing the amount of the prime coſt, juſt 


as if the parties admitted it at the trial: but in every argu- 
ment, and for every other purpoſe, it muſt be taken, that the 
value was fixed in ſuch a manner, as that the inſured meant 
to have an indemnity only, and no more. If it be under- 
valued, the merchant himſelf ſtands the inſurer for the reſt. 
If it be much overvalued, it muſt be done with a bad view, 


either to gain, contrary to the 19th of George the Second, or 


with ſome view to a fraudulent loſs ; therefore, the inſured 


never can be allowed to plead in a court of juſtice, - that he 
has greatly overvalued, or that his intereſt was merely a trifle. 


It is ſettled that upon valued policies, the merchant need 
only Prove ſome intereſt to take them out of the 19th 
Geo. II.; becauſe the adverſe party has admitted the value: 
and if more proof were required, the agreed valuation would 


ſignify nothing. But if it ſhould come out in proof, that 


(a) In Lord Man:feld's argament, in anſwer to the firſt objection, 1 have 


taken the liberty of abridging much of what fell from bis: Lordſhip, having al- 


ready inſerted it, in the former part of the chapter, where I laid down the rules 
of deciſion upon this point. 


a man 


Vide poſt, E. 14. 
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c a A P. a man had inſured 2,000 J. and had intereſt on board to the 
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VI. value of a cable only z there never has been, and, I believe, 


FS. Vide ſupra, 
Dick v. Allen, 


P. 104. 


there never will be a determination, that, by ſuch an evaſion, 
the act of parliament may be defeated. There are many 


advantages from allowing valued policies: but where they 


are uſed merely as a cover to a wager, they would be con- 
ſidered as an evaſioti. To argue that there can be no adjuſt- 
ment of a partial loſs upon a valued policy, is directly contrary 
to the very terms of the policy itſelf. | It is expreſsly ſabject 
to average, if the loſs upon ſugars exceed 5 per cent.; and 
even if it were not ſubject to average, the conſequence would 
be, that every partial loſs muſt thereby become total ; bit 
only the event, to entitle the inſured to recover, would not 
happen, unleſs there was a total loſs. Conſequently the 
plaintiff in this caſe would not be entitled to recover at all; 

for there is no colour to ſay that this was a total loſs; beſides 


the plaintiffs have taken the goods and ſold them. 


| In oppoſition to the meaſure the jury have gone by, the 
plaintiffs contend, that they ought to be paid the whole value 
in the ORs upon one of two Rn. 


| iſ. Becauſe the general rule. of efimating ſhould be the 
difference between the price the damaged goods fell for, 


and the prime coſt or value in the policy. Here the damaged 
| fold at 20 J. os. 8 d. per hogſhead; and the underwriter 


ſhould make it up 30 J. To this I anſwer, that it is impoſſi- 
ble that ſhould be the rule: it would involve the underwriter 
in the rife or fall of the market: it would ſubject him, in 
ſome caſes, to pay vaſtly more than the loſs ; in others, it 
would deprive the inſured of any ſatisſaction, though there 


was a loſs. For inſtance, ſuppoſe the prime coſt or value 


in the policy 30 J. per hog ſhead; the ſugars are injured ; the 
price of the beſt is 20 J. a hogſhead; the price of the da- 
maged is 197. 10s. The loſs is about a fortieth, and the in- 
ſurer would be to,pay above a third. Suppoſe they come to 
a rifing market, and the ſound ſugars ſell for 407. a hogf- 
head, and the damaged for 35 /. the * is an eighth, yet the 


- inſurer would be to pay nothing. 


The 


«_Þ 
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\ 


The ad ground, upon which the plaintiffs . that 


the 30 J. ſhould be made up, is, that it appears the fugars 
would have ſold for that price, if the damage from the ſea 


water had not made an immediate ſale neceſſary. The mo- 
ment the jury brought in their verdict, I was ſatisfied that 
they did right, in totally diſregarding the particular circum- 
ſtances of this caſe : and I wrote a memorandum at Guildhall, 
in my note-· book, that the verdict ſeemed to me to be right. 
As I expected that the other cauſe upon the ſame point would 
be tried, I thought a good deal upon the queſtion, and endea- 


voured to get what aſſiſtance I could, by converſing with 


ſome gentlemen of experience in adjuſtments. The point 
has now been fully argued at the bar; and the more I have 
thought, the more I have heard upon the ſubjeft, the more I 
am convinced, that the jury did tp to pay no regard to 
theſe circumſtances, 


The nature of the contract is, that the goods ſhall come 
ſafe to the port of delivery, or if they do not, that the in- 
ſurer wall indemnify the plaintiff to the amount of the prime 
coſt.” If they arrive, but leſſened in value; in order to in- 
demnify the owner, he muſt be put in the ſame condition, 
in which he would have been if the goods had arrived free 
from damage: that is by paying ſuch proportion or aliquot 
part of the prime coſt, as correſponds with the proportion or 


aliquat part of the diminution in value occaſioned by the 
damage. 


4 


The duty accrues upon the ſhip's arrival and landing her 
cargo at the port of delivery: the inſured has then a right to 
demand ſatisfaction. The adjuſtment can never depend upon 
future events or ſpeculations. How long is he to wait? a 
week, a month, or year ? | | | 


5 * 
s \ 


In this caſe, the price roſe: but if the congreſs had taken 
place, or a peace had been made, it would have fallen. 
The defendant did not inſure, that there ſhould be no con- 


greſs or peace. It is true Mr. Bourdieu ated upon political 
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ſpeculation, and ordered the ſugars to be kept till the price 
ſhould be 30 /. and upwards; but no private ſcheme. or pro- 
jet of trade of the infured can aſſect the inſurer; for he 
knew nothing of it. The defendant did not undertake that 


the ſugars ſhould bear a price of 30 J. a hogſhead. If ſpe - 


culative deſtinations of the merchant, and the ſucceſs of ſuch 
ſpeculations were to be regarded, it would introduce the 
greateſt injuſtice and inconvenience ; the underwriter knows 
nothing of them: the orders here were given after the po- 
licy was ſigned. But the deciſive anſwer is, that the inſurer 
has nothing to do with the price; and that the right of the 
inſured to a ſatisfaction ariſes immediately upon theig being 
landed at the port of **. 1 


We are GY opinion, that the plaintiffs are not entitled to 
have the price, for which the damaged ſugars were ſold, made 
up 307. per hogſhead: and it ſeems to us as plain as any pro- 
poſition 1 in Euclid, that the rule ** which the jury have zen, 


is the Oe meaſure. 


Thi. * 
Le Crag v. 
Hughes, 


B. R. Eaft. 


22 Geo. II. 
Vide poſt, c. 14. 


45 a ſubſequene caſe, which will hereafter be mentioned ſor 
another purpoſe, Lord: Mansfield ſaid, that the cafe of Lewis 
v. Rucker ſhould be the rule in all ſimilar caſes, that is, where- 
ever there was a ſpecifick deſcription of caſks: or goods: but 
in Le Cras v. Hughes, the property, which conſiſted in vari- 
ous goods taken from an enemy, was valued at the ſum inſured, 
and part was loſt by perils of the ſea; conſequently the ſame 
rule could not be adopted, on account of the nature of the 
thing inſured. The ouly mode was to go into an account of 
the whole value of the goods, and take a proportion of that 
a as the amount of the n loſt. ; 


4 


gde the 19th of Geo, II. the hr I uſage = CN to 


let the valuation fixed in the policy remain, in caſe of a total 


loſs, unleſs the defendant can ſhew that the plaintiff had a 
colourable "intereſt only, or that he has greatly over-valued 
the goods : but a partial loſs opens the policy. This cuſtom, 


ſaid Lord Mansfield, was introduced by Lord Chief Juſtice 
Les, 


AND OF ADJUSTMENT. 
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Lee, in a caſe of Eraſmus v. Banks: and in another caſe of C * P. 


Smith v. Flexney, which happened about the "_— ly: the 
ſame rule of deciſion was adopted. 46.4 A. 


2 ** * 


By the ordinances of 5 it is declared, that in caſe 
of a damage to goods, the aſſured is not to open the damaged 
goods, but in the preſence of the aſſurers or their deputies 3 
but if time and circumſtances do not give opportunity to call 


| them, yet the goods muſt not be opened, but in the preſence 


of a notary, and ſome witneſſes. I can find .no ſuch regula- 
tion in the law of inſurance in England, nor do J underſtand, 
that any ſuch is adopted in practice. Indeed it ſees to be 
needleſs ; becauſe an aſſured, in order to entitle himſelf to 
recover for a partial loſs, muſt prove by diſintereſted wit- 
neſſes, to the ſatisfaction of the jury, the quantity of goods 
damaged in the courſe of the voyage. The parties may, how- 
ever, inſiſt "_ being preſent. 


— 
2 


—— 
M. 21 Geo. II. 


2 Magens 228. 


[19] 


It will be proper here to remark that ſome goods are of a Od. of Fratee; 


periſhable nature ; and therefore, when they are damaged by 
ſuch natural and inherent principle of corruption in them- 
ſelves, the underwriters, by the ordinances of moſt countries, 
are held to be diſcharged. The underwriters of Londen have, 
indeed, by expreſs words, inſerted in their policy, declared, 
that they will not be anſwerable for any partial loſs, happen- 
ing to corn, filh, ſalt, fruit, flour, and ſeed, unleſs it ariſe by 
way of a general average, or in conſequence of the ſhip being 
ſtranded (a). This clauſe was introduced by the underwriters, 
to prevent the vexation of trifling demands, which muſt hays 
ariſen in every voyage, on account of the very periſhable nas 
ture of thoſe commodities, which we have juſt had occaſion 
to enumerate. This form was formerly uſed by the two in- 
ſurance companies, as well as by the private inſurers, till the 
year 1754» ie a ſhip having beep. dec and got off 


(a) In a late caſe at Guildhall, Lord Kenyon told the jury that a ſhip's tons 
ning on fome wooden piles, four feet under water, erected in Wifteach river, 
about nine yards from the (hore, but placed there to keep up the banks of the 
ſhare, and lying on ſuch piles, till they were cyt aw ay, was a {tranding withi 
the policy, fo as to ſubject the underwriter to an average loſs on corn, The 
Jury found accordingly, Dohſon v. Bolton, Sittings after Eaſter, 1799. 1 


* 


9 2 again, 


Stockholm, and 
Hamburgh,. 


Vide ers 


Na. 1. 


l * 1 
" 9 
& 
[RL 
1 oy 
4 4 1 
? G n 
5 
5 _ 
+ , : 
7 * 
] 1 
Þ - ' 
14 1 
| 
2». i 
. 3 
Ls "Y 
4 = 
| *0 
MH q 
U A 
| vg! o 
0 18 
7 4 Ll 
4 . 
1. 1 
i e 
1 1 
1 ; i) 
, ' Y N 
\ = 
1 : o * 
i a 
418; 4. 7 
{ 1 
. 91 
1 j 
q ' 1 
N ' 
1 7 
4 
U 5 
. 
1 
Ge | 
: ' 
5 1 
Pp | 
p ! ' 
FF. 
Wh. | 
f «© 
av * 
2 : ; J 
1 1 
1 1 4 
* 
q { U % 
1 
m T 
i n q 
q p 
* 
: ! 
..A 
i 1 
all 1 
. 5 
7 4 Y 
. cl *Y 
| j -— 
1 1 
we i 5 
_*n } 
» 7 v4; 
, : 
8 & 
3.8 
: 1 þ 
t- " 0 
. 
57 * 
1 iN 
: 1 
: I 
C ? 1 
We 1 
MF l 
+. 
UW. | 
ti i 
. bd , 
þ 7 
iz 0 
9 : 1 
N 1 
1 1 
1 * 
if 4 4 
[ 
o 4 
» 
I y 
1 \ | 
* 
Wil 1 
1 
i is 
q : 3 
[1 N 1 4 
: 1 
1 . 8 
N 1 
: / 
Fr 4 1 
: » 3 
4 i i 
1 
Ws. 
1 
: 
1 d 
1 q 
: } 
{30.0 
1 ES. 
"2M \ 
: v1. * 
| ; 
'I ' ! 
ky l * 
11 
1 a 
| us (0 
1 Ld 
(! * 4 
' = :W 
i [ 
'RY i þ 
*8 J : 
a 
1 
1 
111 1 
[1 35 
RH 
in 4 
S808 
WO 
1 E 
1 if 
N 17 A 
46.38) 
i bw bh, 
: 
10 * 
1 10 7 
n + 
"52 | 
© iy 
: * 
} 
15 18 
= 
vs 
1 ' 
: 
1 
;m ; 
EX 
: : 7 
= 
. = l 
ol] 
q bs | 
= +4. 
o 
| 1 
= 
1 11 
| 35 
=_ 
A: 
' 
4 
SITE 
1 
: 


1 
: 1 
. 
1 
11 
"BY 
"WM 
1 
1 
4 
1. 


+ eren „ * 
* PP ** l 
: N . — — beg _ e : = 


112 


c H A P. 


Cantillon v. 
the London 
Aſſur. Comp. 
cited in 3 Burr, 
1553. 


Maſon v. 
Skurray. 

Vide poſt, 
Moody v. Sur- 
ridge, Sitt. bef. 


* Ld. Kenyon, 


"_ Hill. * 


L113 
Journu v. ale. 
qieu, Sitt. after 
Eaſter Term, 

27 Geo. 111. 8 


Wilſon v Smith, 


3 Burr. 1550. 


OF PARTIAL LOSSES, 


again, the inſured recovered a ſmall partial loſs againſt the 
London Aſſurance Company; ſince which period, the Com- 
panies have left out the words, © or the ſhip be ſtrunded,“ and 
are now only liable, in caſes of a general average; but the 
old form is ftill retained by private inſurers. 


Upon this clauſe there have been ſeveral determinations, 
in all of which it has been uniformly held, that the under. 
writers can in no caſe be anſwerable for a partial loſs to ſuch 
commodities unleſs the ſhip be ſtranded : and that no loſs of 
ſuch commodities ſhall be deemed a total one, but the abſolute 
deſtruction of the thing inſured; for that while it ſpecifically 
remains, though perhaps wholly unfit for uſe, no loſs has hap- 


pened within the meaning of this memorandum. Tt may al ſo 


be proper to premiſe that corn is a general term, and includes 
many particulars; peas and beans and malt have been held to 


come within the 2 of the word. 


But in the Court of Common Pleas Mr. Juſtice Iii, 1Ifon was 
of opinion, that the term . ſalt uſed in the en did 


not include e, 


An action upon a policy of inſurance was brougbt for the 
recovery of 561. 195. 8 d. per cent. being the damage re- 
ceived by a cargo of wheat on board the Byſcawen inſured at 
and from Lancaſter to Rotlerdum. The wheat was valued 


by. agreement at 30 5. per quarter. The policy was in the 


ordinary form, with the uſual clauſe at the bottom, that corn, 


fiſh, fruit, 9c. ſhould be warranted free from average, unleſs 


genera}, or the ſhip be ſtranded. The defendant underwrote 
this policy for 100/. The defendant having pleaded the 
eneral iſſue, the cauſe came on to be tried; and a ſpecial 
'cafe was feſerved for the opinion of the Court, lating, that 
after the ſhip's departure from Lancaſter, and before her 
arrival at Rotterdam, ſhe met with a violent ſtorm : that ſhe 
was, by and through the force of winds and ſtormy weather, 
obliged to cut away, and leave her cable and anchor, for the 
ſafety of the ſhip arid cargo: that ſhe was alſo greatly da- 
maged and obliged to run to the licſt. port to refit : that the 
expence 


- F 
1 


AND OF ADJUSTMENT.. 


113. 


expence of refitting the ſhip amounted to 38 J. 15 . per cent. C * A P, 
which the defendant in this caſe had paid, being a general * 


average. The caſe then ſtates, that the hatches were not 
opened at Liverpool (the place where ſhe had gone to repair); 


but the ſhip, being refitted, proceeded on her voyage, and ar- 


rived at Rotterdam, where her cargo of wheat was landed : 
that upon her unloading it, it appeared that it had received par- 
tial damage by the ſaid ſtorm to the amount of 567. 19 s. 8 a, 
per Ae | 


The ſingle queſtion was, upon the true conſtruction and 


meaning of the words, „Hire from average, unleſs general, or 
* the ſhip be firanded,” whether, the plaintiff, as there had 
heen a general average, could under the circumſtances recover 


in this action for the damage of 567. 19 5. 8 d. per cent. 
partial average, though the ſhip had not been ſtranded. Aſter 


two arguments, the Court gave judgment for the defendant. 


4 


7 
* 


Lord Mansfield. —** Policies of inſurance, according to 
their preſent form, are very irregular and confuſed : an ambi- 


guity ariſes in them from uſing the ſame words in different 
ſenſes; particularly, in the uſe of the word average. It is 
uſed to ſignify a contribution to a general loſs ; and it is alſo 


uſed to ſignify a particular partial loſs. But whether it be 


conſidered in one, or other of theſe ſenſes, it will not avail 
the plaintiffs in this caſe, For if it here ſignify contribution, 
the inſurer is to be free from contribution, unleſs the con- 
tribution be general. If it ſignify 4%, then plainly i it is war- 
ranted free from all particular loſs. The inſurer is liable ta 
all loſſes ariſing from the ſhip being ſtranded; and in all 
caſes, where there is a general average: but all other partial 
loſſes are excluded by the expreſs terms of the policy. | 


The word “e unleſs” means the ſame as “except; and 


never can be conſtrued as a condition, in the ſenſe that the 


counſel for the plaintiffs would put upon the word “ con- 
„dition,“ namely, to be free from partial loſs, unleſs i in twa 


events, vix. A general average, or the Aranding of the ſhip 3 


but if either of thoſe events did happen, then to be liable 
; 0 3 ta 
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to all lber Iverage. | The words « free from average unleſs 


w dental,“ can never mean to leave the infurer liable to 


Cocking v. 


Fraſer, B. R Eaſt. 
25 Geo. III. 


Viqe ante, p. 21. 


1115 ] 


any particular damage. It is clear then that the plaintiff 
ought not to recover; and that Br W to be given 


for the dane,” 


0 1 à modern cafe a queſtion aroſe upon the writ, 
It was an action brought upon a policy of infuratice to recover 
againſt the under writers for a Total loſs of the cargo: The 
jury found a verdict for the plaintiff, Wore to und. opinion 
of not grad . a «TRE caſe. © 

The caſe Beis that the ſhip Filed from Abſent 
on the 24 of December 1783, with a cargo of fiſh : that on 
the r1th they hove overboard 40 quintals for the general pre- 
ſervation of the ſhip and cargo: that on the 20th, they 


threw over 20 quintals more for the ſame purpoſe. The 


ſhip had exceeding bad weather till her arrival at Liſbon, on 
the roth of January 1784, the ſhip being bound to Figara, 
When ſhe arrived at Liſbon, a ſurvey was had at the requeſt 
of the captain, who was alſo the conſignee of the goods, by 
the Board of Health; and it appeared to them, and ſo the 
fact was, that the cargo was of no value through ſea damage, 


The ſhip did not proceed to Figara. The defendant has paid 


into Court the amount of the partial loſs ſuſtained by the 
ſip, and alſo the general average upon the cargo, 


Lord Mansficld.—* Moſt litigations ariſe from improper 


flaatements of caſes, and from not properly defining terms, 


This clauſe relative to fruit and fiſh, is now a very old one 
in policies of inſurance. The inſurer undertakes for all 


loſſes, except particular damage, unleſs the ſhip be ſtranded ; 


he engages againſt a total loſs. What is a total loſs? The 
total loſs of the thing inſured is the ab/olute deſirudtion of it, 
by the wreck of the ſhip. The filh may all come to port ; 


| though, from the nature of the commodity, it may be da; 


maged, it may be ſtinking : ſtill as the commodity ſpecrfical, ly 
_— the underwriter 1 is diſcharged. a2 


The 


AND OF ADJUSTMENT. ; - x15. 


The other judges concurred, Mr. Juſtice Buller blen e. H * p. 
ing, that from the firſt introduftion of the clauſe in the year — 
1740, till the preſent time, the underwriter never has bes n. 
held anſwerable for total loſſes, but in caſes where there by, 
been a total loſs of the commodity, 


* 4 : 1 
— 42 2 4 


So alſo in an 1 on fruit from Liſbon to London, it M. Andrews v. 


appeared that the ſhip was captured, and recaptured, brought — d. H. 


into Portſmouth, and afterwards arrived at London: Ibut the 26 %. 


cargo, by the capture, recapture, and conſequent length, « * 
the voyage, had ſuſtained a damage of 80 J. per cent. The 
aſſured, however, never heard of the capture till the ſhip 


was ſafe at Portſmouth, and then he offered to abandon. 


Lord Kenyon. As there has been no ſtranding, there 
cannot be. a recovery for a partial loſs. The queſtion then is, 
Whether the aſſured can recover for a total loſs? Had the 
plaintiff heard of the capture only, he might have abandoned: 
but he hears nothing of the accident till the ſhip is in ſafety, 
The cargo arrives at the port of deſtination ; and though it 
is good for very little, yet it has invariably been held that 
the voyage muſt-either be loſt, or the cargo, if it be one of 
thoſe mentioned in the memorandum, muſt be wholly and 
actually deſtroyed to entitle the aſſured to recover.” The 
plaintiff was nonſuited, 


The effect of the memorandum has been alſo very re- 7 
cently diſcuſſed by the whole Court, in an action on a policy | 
en wheat and coals, the declaration ftating the loſs to be by 
detention. It appeared 1n evidence that the ſhip was forced Netvitt v. 
by izefs of weather into Ely Harbour in Ireland, and there -*Þingrens 
happening to be a great ſcarcity of corn there at that time, 
the people came on board the ſhip in a tumultuous manner, 
took ths government of her from the captain and crew, and 
weighed her anchor, by which ſhe drove upon a reef of 
rocks, where ſhe was ſtranded, and they would not leave her 
till they had compelled the captain to ſell all the corn (except 
about 10 tons) at a certain rate. The 10 tons were loſt in 
conſequence of the ſtranding, by which it was damaged, and 

T2. obliged 


4 Term R. 783. . 
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CHAP N to be. thrown overboard. The ſhip afterwards! ar- 
rived with the reſt of the cargo at the place of deſlination. 


Bee ante, p. 78. 


A verdift was found as for a total loſs. A motion was made 
for a new trial. There were other points in the cauſe, one 


of which has been already conſidered. As to this . 


* memorandum, 


Lobd Kenyon fid—« This being a policy upon corn, the 
memorandum. ſtates that the underwriter will not be liable for : 
any average, unleſs general, or the ſhip be ſtranded. And. I 


am of opinion that this is not a general average; becauſe the 
whole adventure was never in jeopardy. There is no pretence 


to ſay that the perſons, who took the corn, intended any 


injury to the ſhip or any other part of the cargo but the corn, 


whick they wanted in order 'to prevent their ſuffering in a 
time of ſcarcity. Therefore the plaintiffs could neyer have 
called on the reſt of the owners to contribute their propor- 


tion, as upon a general average. On the meaning of the 
memorandum I have no doubt. The articles there enume- 


ratcd are of a periſhable nature: as it might be difficult to 
aſcertain whether their being damaged aroſe from any ac- 
cident, or from the nature of the articles themſelves, this me- 
morandum is inſerted in all policies, to prevent diſputes; ; and 
by it the underwriters expreſsly provide they will not pay any 
average, unleſs general, or the ſhip be ſtranded. When 2 
ſhip is ſtranded, then the underwriters agree to aſcribe the 
loſs to the ſtranding, as being the moſt probable occaſion of 
the damage, though that fact cannot always be aſcertained. 
Therefore here all the damage done to the cargo thrown over. 
board may be aſcribed ta the ſtranding ; but the objeRtion 
1s, that the declaration imputes the loſs to another cauſe.” 


Mr Juſtice Buller.—** With reſpect to the objeftion, that 
this does not fall within the reaſon of the memorandum ; 
there are only two inſlances, in which the owner may re- 


cover an average loſs on the articles there enumerated; 


either where the average is general, or where the loſs ariſes 


to be a general average, oe the reaſons already given, And 


from the ſlranding of the veſſel. Now this cannot be ſaid 


as 


AND. OF. ADJUSTMENT, 
as to the other 3 of ſtranding, the plaintiffs are entitled 


to recover for any loſs occaſioned to the cargo in conſequence — 


of the ſtranding, provided it be a direct and immediate con- 


@ AF 


ſequence of ſtranding: but they cannot recover for that 


which was taken by the mob; for that was not the conles 


quence of the ſtranding, but, on the contrary, the ſtranding. | 


was occalioned by the mob coming on board for the corn. 


The rioters took poſſeſſion; of the ſhip in order to get at the 


cargo: but this. loſs cannot be aſcribed to the ſtranding. 
Suppoſe the mob had taken out 100 quarters of corm before 


the ſhip had been ſtranded, and had uſed no threat to deſtroy 


. 


I: 


the whole, if it were not delivered to them, it is clear that 


the underwriters would not be liable. Then the fact of their 
taking the corn after ſhe was ſtranded is as much uncon+ 
need with that circumſtance as if it had been before. But 


the loſs which happened to that part of the cargo which was 


thrown overboard, being aſcribeable to the ſtranding, and 
being a direct and immediate conſequence of the peril inſured 
againſt, might have been recovered, had there been any count 
in the declaration applicable to a loſs by ſtranding.” 


Still it remained a queſtion which has been much agitated | 


in Meſiminſter Hall, whether the words unle/s firanded were 


to operate as a condition, ſo as to allow the aſſured to recover 
for a partial loſs of the commodity, if that event happened, 


though-it- could be ſhewn demonſtrably that no part of the 
loſs had ariſen immediately from the a& of ſtranding. Lord 
Kenyon in a caſe before him at Nie Prius, upon this ſubject, 
had been of opinion, that as the general mode of conſtruing 
deeds, to which there are exceptions, was to let the exception 


Bowring v. 
Elmſlie, 
Sitt. after Tria. 


yo. 


controul the inſtrument, as far as the words of it extend, and 


no further; and then upon the caſe being taken out of the 
letter of the exception, the deed operates in its full force; 


ſo the ſtranding of the ſhip put fiſh in the ſame condition as 


any other commodity not mentioned in the memorandum ; 
for otherwiſe there would be very conſiderable difficulty in 


aſcertaining how much of the loſs aroſe by the perils inſured 


ind, and how much by the periſhable nature of the com- 
modity, 


5 1151 
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o PARTIAL LOSSES, 


. modity, which was the very thing the Wr na ogg 


to prevent. 


This point, however, fill remained in doubt, till the fa. 


mous cauſe of BrYnett v. Kenſington, which was as much dif. 


Burnett. v. 
Kenfington, 


Term R. 210. 


cuſſed as any caſe that ever aroſe at Guildhall, and which, 
after three trials by jury, and two ſpecial arguments upon the 


caſe reſerved at the laſt of thoſe trials, was at laſt unanimouſly 


decided by the whole court, in favour of the aſſured. It waz 
an inſurance on fruit, the policy containing the uſual memo. 
randum, and the declaration ſtated the loſs to be that the 


_ veſſel by perils of the ſea was Hranded, bulged, and deſtroyed, 


whereby the goods were loſt. The caſe ſlated that the veſſel 


in the courſe of her voyage ſtruck upon a ſunken rock, on 


which ſhe did not remain, but in conſequence of it, ſeveral of 
her planks were ſtarted, and the water immediately flowed 
into the hold and over the cargo: that on the ſame day ſhe 
was ftranded at Scilly, by direction of the pilot for the preſet. 


* vation of ſhip and cargo. While ſhe continued on the beach 


if the ſhip be ſtranded, then it deſtroys the exception, and lets 


the water apain flowed in over the cargo, which was very 
much damaged, and a ſmall part was left at Scilh, as wholly 
unfit for uſe. The ſhip received no damage in conſequence f 
the flranding. The damage ſhe received was entirely from 
the rock, on which ſhe ſtruck : part of the damage the cargo 
received was occaſioned by the water flowing into the ſhips 
previous to her being laid on the beach, and part was oc- 
caſioned by the water that flowed in afterwards ; but the 
cauſe of the water flowing in aroſe entirely from the ſhip 
ſtriking on the rock, and not from any miſchief done to the 
ſhip by the ſtranding, * full argument, and conſideration 
of all the caſes, 


Lord Kenyon ſaid— The words of this policy are in ge- 
neral terms, including all cafes; then comes this memorandum 
ce corn, fruit, &c. unleſs general, or the ſhip be ſtranded.“ 
This therefore lets in a general average; and I do not know 
How to conſtrue the words grammatically, but by ſaying that 


in 


AND OF ADJUSTMENT; © 118 4 


in the genetal words of the policy. If a general proviſion C H AP. 
de made in any deed or inſtrument, and it is there ſaid that — ; 
certain things ſhall be excepted, unleſs another thing happen 


ö the ſame opinion I formerly gave, not becauſe I gave that 
opinion before, hut becauſe I am conyineed by the reaſoning 
| that led to it.“ 


. chich gives effełt to the general operation of the deed, if that 1 
if- other thing do happen, it deſtroys the exception altogether. 1 
b, My two opinions that have been referred to, the one in the | 420 
„0 Nifs Prius caſe, and the other in Neſbitt v. Luſhington, have no. tags 0 
ly weight with me. as Judicial authorities; but I confeſs I have PEN 8 | 
ay not been able to extricate my mind from the. reaſoning that if 
5 led me to the concluſion in thoſe caſes. Without enquiring . * 
e into the reaſons for introducing this exception, on the gram- 198 
q, matical conſtruction of the whole I have no doubt.“ His 108 
el Lordſhip then went into a conſideration of the caſes of Can- Supra, | on 
h jillon v. The London Aſſurance Company, Wilſen v. Smith, and | 
f _ Giching v. Fraſer and proceeded - If it had been intended 1 | 
d that the underwriters ſhould only be anſwerable for the 17 
e damage that ariſes in conſequence of the firanding, a ſmall va- TI g 
x ration of expteſſion would have removed all difficulty; they * 
b would have ſaid < unleſs for loſſes ariſing by ſtranding.” | | 
7 But in the body of the policy they have infured againſt all 12 
; loſſes from the cauſes there enumerated, which include lt 4 
f ſtranding; and then follows this memorandum, the evident [088 
1 meaning of which is, free from average unleſs general, or 11 
) unleſs the ſhip be firunded : ſo that if the ſhip be ſtranded, the 488 
N inſurers ſay they will be, anſwerable for an average loſe. - | | 1 
. That appears to me to be the true ſenſe and the grammatieal tl 
; conſtruction of the policy ; and therefore I am bound to give 1 | ; 
1 


— 


en Grief e dae ee alto: tected 
their opinions, and judgment was given for the plaintiff, 3 
There is indeed a caſe in Sir John Strange's Reports, which geygeld v, 
| ſeems to militate againſt the above deeiſions of Cocking v. Fra- 3 
fer and 3 v. Vauban. | 1 


5 c Upon 


115 or PARTIAL: LOSSES,:. 
C Ar. Upon the execution of a writ of enquiry before Lord Hard. 
1 * 3 wicke, when Chief Juſtice, it appeared, that the defendant 
was an-inſurer to the amount of 200 J. upon corn, the value 
of which was 217 J.: that the corn. was ſo damaged in the 
voyage, that it ſold for 67 J. only, and the freight came to 
* - 8o/. The queſtion upon this caſe was, Whether, as the 
freight exceeded the ſalvage, this was not to be conſidered as a 
tatal loſs? The Chief Juſtice was of opinion, that within 
the reaſon of dedufting the freight, when the ſalvage exceeds 
it; the plaintiff in this.caſe, wherein it fell ſhort, was entitled 
to have it conſidered as a total loſs. The jury een 


found for the Ow, 
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Upon this caſe, it may be ohſerved, that it was Jecided 
prior to the introduction of the clauſe, upon which ſo much 
has lately been ſaid ; and conſequently, ſuch a deciſion can 
have no weight now, becauſe the law is altered on account of 
[ 116 ] the agreement of the parties. Indeed the caſe I am about to 
cite was exactly ſimilar in circumſtances to Boyfield v. Brown: 
but Lord Mansfeld in his charge to the jury gave a very dif- 
ferent — and the 3 Jury found accondingly: 
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Maſon v. It was an action brought on a policy of inſurance on goods, 
979. on board the Happy Recovery, at and from London to St. Auguſ- 
Los i {eh tine, to recover for a total Joſs. The cargo was peas, which, 
Vide ame, 112. in a former cauſe on the ſame policy, were held to fall within 
the general denomination of corn, in the memorandum at the | 
foot of the policy. The peas arrived at the place of deftina- 
tion; but being much damaged, the produce of them was lels 
by about three fourths than the freight, which, on account of 
the ſhip's arrival at the port of diſcharge, became due, The 
defence ſet up by the underwriter was, that if the goods men- 
tioned in the memorandum arrive at the market, though a loſs 
amounting to a total one has happened, the underwriters are 
not liable. Four or five witneſſes converſant in ſettling loſſes 
upon policies being called, proved, that the uſage was, in ſuch 


caſes, to bold the underwriter diſcharged, 
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Lord 


AND or ADJUSTMENT. 


Ln Manifeid told the j jury, this was a queſtion of's con- 
ſequence, and it turned upon the general import of the ex- 
ception: the witneſſes examined have put it on that point; ; 
and they hold, that if the ſpecifick thing come to the port of 
delivery, the underwriter cannot be called on. How did this 
matter ſtand before the year 1749? When the policy was 
general, and operated as an indemnity, there' was little dif- 
ference between a total and a partial loſs, His lordſhip here 


ſtated the determination of Bayfield v. Brown, which, he ob- 


ſerved, was prior to the claufe in queſtion. But the caſes 
now ſtand upon the memorandum, which is in very general 


words. The queſtion is, Whether the uſage has not explained 


the generality of the words? If it has, every man, who con- 
tracis for a policy under uſage, does it, as if the point of uſage 
were inſerted in his contract in terms. The witneſſes ex- 
amined all ſwear it to be under ſtood, that if the ſpecifick thing 
comes to the market, the memorandum warrants the inſurer 
to be free from any demands for an average, or partial loſs.” 
The jury found for the defendant. + 


The caſe of Bayfield v. Brown has certainly been overturned 
by this deciſion, which was recognized as a proper determi- 
w_ in the caſe of Baillie v. Modigliani, before cited, where 

Mr. Juſtice Buller ſaid, that the caſe in S!rarge's Reports had 
been expreſsly over-ruled by the Court in the caſe of Maſon 
v. SRUTFAY. | | _ 


When the quantity of damage ſuſtained in the courſe of 
the voyage is known, and the amount, which each under- 
writer upon the policy is liable to pay, is ſettled, it is uſual 
for the underwriter to endorſe on the policy, “ adjufted this 
« Hof, at fo much per cent. or ſome words to the ſame effect. 
This is called? an adjuſtment. — 


It has been determined, that after an adjuſtment has been 
ſigned by the underwriter, if he refuſe to pay, the owner has 
no occaſion to gd into the proof of his loſs, or any of the cir- 
cumſtances reſpecting i it. This, it is laid, has been the 3 inva- 
riable cuſtom upon this ſubject; which ſeems perfeRly juſt, 
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Vide ante, 
c. 2. p. 53. 
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e HA . azthe 8 has under his hand expreſaly admitted, that 
* the plaintiff has ſuſtained damage to a certain amount. To be 
fare, if any fraud were diſcovered in obtaining the adjuſtment, 
that might be a ground for ſetting it aſide: but ſuppoſing the 
tranſaction fair, as we muſt always do till proof is given to 
the contrary, the rule of not ſuffering the adjuſtment to be 

eontradicted, is fair and equitable, 


3 Hog 4 — An action was xs brought, by the plaintiff againſt the defendant, 
. 3 . on a policy of inſurance, whieh the latter underwrote in N. 
; 


Bei ler vember 1743, on the ſhip George and Henry, captain Bower, 


* Beawes L 

| 2 at and from Jamaica to London, with a warranty annexed to 
the policy, that the ſhip ſhould ſail from Jamaica, with the 

g fleet that came out under convoy of the Ludlow Caſtle man of 

I | | war. The ſhip ſailed with the fleet under that convoy, but 

* was damaged ſo much, as to oblige her to bear away for 

I | Charleſtown, where ſhe was condemned and broken up, The 


plaintiff demanded his inſurance ; and all the underwriters, 
being ſatisfied of the truth of the caſe, paid their loſs, except the 
11181 defendant, who went ſo far as to ſettle it, and according to 
the cuſtom upon theſe occaſions, underwrote the policy in 
theſe words, © adjuſted the loſs on this policy, at ninety- eight 
« pounds per cent. which I do agree to pay one month after 
« date, London, 5th Fuly, 1745, Henry Gouldney.” 


When the note became due, he inſiſted on fuller proof, 
particularly of the ſhip's ſailing with convoy, and her con- 
demnation : but as it always was the cuſtom, after adjuſtment 

5 and a promiſe to pay, never to require any further proof, but 

to pay the loſs; and Lord Chief Juſtice Lee being of opinion, 
that this was to be conſidered as a note of hand, and that the 
plaintiff had no occaſion to enter into the proof of the loſs, 
the jury found a verdict for the plaintiff. The ſame rule was 
purſued in the following year in another caſe, before 1 
Chief Juſtice Lee, between Hewitt and Page: | 


EY 
25 


The words uſed 1 Lord Chief ludice Lee are 5 
large, and perhaps the true rule upon the ſubject may be 
better collected from the two following more modern caſes: 
Caſe 


"yp 


AND QF: ADJUSTMENT. 113 


Caſe on a policy of aſſutance on ſhip and goods from Zon- C- * P. 
dom 10 Shelburne, in Næua Scotia. The policy had been ad- 
juſted by the defendant, at 50 per cent. and it was contended, Ropes Mop 
that he was naw bound: by that adjuſtment. On the other ter Tria. 1799». 
hand it was argued that the adjuſtment. was not binding; and 


that if it were, it ought to have been declared upon ſpecially, . 


Lord Kenyon ſaid, that he did not think it neceſſary to de- 
clare on the adjuſtment ſpecially, that it was prime facie evi- 
dence againſt the defendant ;. but if there had been any miſ- 
conception of the, law. or fact, upon which it had been 
made, the underwriter was not abſolutely concluded by it. 
This turned out to be the caſe; and there was a verdict for 
the defendant. | 


80 in a fl later 4 5 the pati went to et having no De Garron ». 
other evidence to produce but the adjuſtment ; and the wit- 88 
neſs, who, proved it, ſwore, that daubts, ſoon after they had Trin. 1795. 
ſigned it, aroſe in the minds of the underwriters, and they 
refuſed to pay; upon which Lord Renyan ſaid, that under 
theſe circumſtances, the plaintiff myſt go into other evidence» 
which not being prepared to do, he was nonſuited. In the Michaetmas 


following term a motion was made to ſet aſide the non- 1 88 J'S 


ſuit, upon the ground that an adjuſtment was prima facie evi- 
dence of the whole caſe, and threw the anus probgudi upon 
the underwriter, and that it amounted to more than proof of 

the dee al vos to the palicy. 


Lord — — I ak the adjuſtment e be acid 
in the cauſe to a certain extent; but I thought at the trial,.. 
and ſtill think, that when the ſame witneſs, who proved the 
ſignature bf the defendant to the adjuſtment, {aid, that doubts, 
ſoon after the adjuſtment took place, argſe in the minds gf 
the underwriters, as to the honeſty of the tranſaction, and 
they called for further proof, the plaintiff ſhould have pro- 
duced other evidence: and that by ſhutting the dogr 
againſt enquiry after an adjuſtment, wauld þe putting a ſtep 
to candour and fair dealing ng the ungerne. * 
rule was refuſed. 5 
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Vide poſt, C. 14. 
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The ſpirit of this rule was adopted in a very modern caſe, 
in an inſurance upon goods on board a foreign ſhip, „the 


« policy to be deemed ſufficient proof of intereſt in caſe of 
“ Joſs.” The defendant ſuffered judgment to go agaitiſt him 


by default; : and on a motion to ſet aſide the writ of enquiry, 
the court of King's Bench ſaid, that although ſuch a policy 
would be void, if made upon a ſhip of this country, by virtue 
of the ſtatute of the 19th Geo. 2. c. 37, vet the ſtatute did 


not extend to policies on foreign ſhips : and in this caſe the 


underwriter, having ſuffered judgment to go by default, hay 


| confeſſed the plaintiff's title to recover; and the amount of 
that loſs was fixed, by his own ee in the dp 4p and, 


| which he cannot now controvert. 


* Wu, 


One rule relative to adjuſtments remains ſtill to 1 men- 


tioned, which is, that if an inſurer pay money for a total 


: the 25 


loſs, and in fact it be ſo at the time of adjuſtment; 'if it 
afterwards turn out to be only a partial loſs, he ſhall not re- 
cover back the money ſo paid to the inſured. But ſubſtau- 
tial juſtice is done, by putting him in the place of the in. 
ſured, and giving him all the e _ ons ariſe from 


4 * 


This rule was ſettled by the King' s Bench i in the year #41966, 


| DaCoftav. Firth, It was an action on the caſe for 200 J. upon an indebitatus 


4 Burr. 1966. 
poſt, p. 164. 


aſſampfit, for ſo much money had and received to the uſe of 
the plaintiff, Non aſſumpſit was pleaded, and iſſue joined. It 
was brought by the inſurer againſt the inſured, to recover 
back what he had paid him. At the trial, a caſe was re- 


ſerved for the opinion of the court. The facts were; that a 


policy had been underwritten by the plaintiff, for the in- 


ſurance of any of the packet boats that ſhould ſail from Liſbon 


0 to Falmouth, or ſuch other port in England, as his majeſty 


ſhould direct, for one whole year, commencing the 1ſt of 


| Ofteber 1763, and to continue to the 1ſt of Ofober 1764, 
incluſive, upon any kinds of goods and merchandizes what- 


ſoever: and it was agreed, that the goods and merchandizes 
"ſhould be valued at the ſum inſured on fuch packet boat, 


dent farther proof of intereſt 8 the policy, and to 
6 7 has f make 


AND. OF ADJUSTMENT, 11 
take no return of . for want of intereſt; bejng on © HA 8 
bullion or goods. E | „ * 


Tbe caſe then ſtates, that the defendant had an intereſt in 
bullion, on board the Hanover packet, being one of the king's 
packets between Liſbon and Falmouth : that on the 2d of De- 
cember 1763, it was totally loft off Falmouth, in a voyage 
between Liſbon and Falmouth } and the loſs was adjuſted i in 
_ writing under the policy, in the words following: Adjuſted 
« a loſs on this policy at 1001. per cent. the Hanover packet, | 
« captain Sherborn, being totally loſt at Falmouth. Should — & = 
« any ſalvage hereafter be recovered, the inſured promiſes to | 
« refund to the inſurer whatever he may ſo recover, in ſuck 

proportion as the ſum inſured bears to the whole intereſt. 
Lenden, 23 Oftober 1764, for Richatd Seward; Mich 
« Firth. 8 19805 
The inſurer paid the whole money inſured, which was 
200 J. In April 1765, the iron trunk, which contained all 
the bullion, was fiſhed up; and thereby all the bullion was 
recovered without prejudice, and deliveted to the defendant. [ t4> 1 
The defendant's expence of ſalvage amounted to 63 I. 85. 24. - / 
and deduQing that ſum for ſalvage, the nett proportion cf 
his ſhare came to 2067. 11s. 94. The Notts proportion 
thereof, in reſpett of his ſubſcription, amounted to =_ 446: 
which was paid into court. 

The queſtion was; whether the plaintiff» was entitled to 
recover? | 


The court held, at this was a policy of a DE forts : 
and that it was good within the exception of the 19th George Vide poſt, e. 14. 
4. e. 37. which ſays, that certain policies of 2 particular 
form ſhall be void, except on effefts from any port in Europe, 
or America, in the poſſeſſion of the crowns of Spain or Por- 
gal. This is a mixed policy; partly a wager policy, partly 
an open one: it is a valued policy, and fairly fo, without fraud 
or miſrepreſentation. Therefore the loſs having happened; 
the infured is entitled to recover as for a total loſs, The in- 
1-9 3 | ) furer 


{ 


\ 


. PARTIAL Lossxs, Ec. 


& H A P. ſurer. agreed to the value ; and cannot be allowed to diſpute 

it. The inſured has received the money for a total loſs ; and 

there is no want of conſcience in retaining it. - The _ 

cited at the bar, only tend to ſhew, that where it appears, 

| before adjuſtment, to be but a partial loſs, the underwriter ſhall 
pay no more than the rea! damage: the reaſon of which de- 

| cCiſion is, that the inſured muſt ſhew the whole caſe, as it then 

\ ſtood. But in the preſent caſe, there was a total loſs af the 


* 


* : — . 
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CU time of the adjuſtment. The adjuſtment in this caſe makes 
1 | an end of the queſtion. - Here is a ſolemn abandonment, and 
C Fa a ſolemn agreement, that the inſurers ſhall be content with 
4 « falvage'in ſuch proportion as the ſum inſured bears to the 
18 «whole intereſt.” There was a total loſs at the time of the 
if adjuſtment (which is the ſame as if the damages had then been 
E) Tecovered in an action). Here is no ſort of fraud, nor any 
"il thing that is againſt any law: and to refund more than in 
oj that proportion would be contrary to the underwriter's own 
* agreement. Therefore the nett proportion only, in reſpect. 
A to the plaintiff's ſubſcription after deduction of ſalvage, ought 
A 2 to be returned, and that is paid into court. The poſtea was 
A 7 32 _ _ erdertd to be delivered to the defendant * © 

A * 

1 2 

5 7 


CHAPTER TA SEVENTH. 


of General or or "Gola 8 555 | 


13 oy 


. conſider it, ſigniſies a contribution to a general loſs: 


but i in order to ſatisfy the reader, it will be neceſſary to give 3 Burr. 1555. 


2 more particules deſcription of it. 


| Wha the maſter of a ſhip i in difrels with the 8 5 Magens 40 


of his officers and ſailors, deliberately reſolves to do, for the 
| preſervation of the whole; in cutting away maſts or cables, 
or in throwing goods overboard to lighten his veſſel, which 
is what is meant by jettiſon or jetſon, is in all places permitted 


to be brought into a general or groſs average; in which all 


who are concerned in ſhip, freight, and cargo, are to bear an 
equal, or proportional part, of the loſs of what was ſo ſa- 
crificed for the common welfare; and it muſt be made good 


; by the inſurers in ſuch proportions; as they have underwritten, Beawes 147: 


In the works of writers upon commercial affairs, we very 
often meet with the word contribution, alſo ſignifying the 


109788 


thing juſt deſcribed : and in à marine ſenſe, muy n 


tribution are ſynonimous terms. 


This obligation, which, 'E the laws of all the maritime 
countries in Europe, binds the proprietor of the goods or ſhip 


ſaved to contribute to the relief of thoſe whoſe goods are 


throw Overboard, is founded on the great principle of 


diſtributive juſtice : for it would be hard that one man ſhould - 


ſuffer by an act, which the common ſafety rendered neceſſary ; 
and that thoſe who received a benefit froni that act ſhould 
make no uo to him who had N the loſs. 


This obligation, which 3 is tacitly entered into by all bb | 
have property at ſea, was introduced by the Rhodians. Their Leg. Rhod. f. OY 


laws moſt equitably enacted, tht all the property on boatd 
t 2 mnould 


art. 9. 
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h 3 1 oy 2 regulations were made by the laws of #/; Buy, and as J have 
already ſaid, they are now become general. From Molloy we 
learn, that the Rhodian laws upon this ſubjett were introduced 
into England by Haan the Conqueror. 

„ - Beawes is of opinion, chat in waer to { whe the act of 


Mere. 148. 


2 door GENERAL OR + 


0 5 A P. ſhould contribute to this neceſſary and e loſs; and in 
—— modern conſtitutions we find very little alteration in the doc- 
Laws of Wiſbuy, trine of averages, from that eſtabliſhed at Rhodes. Similar 


throwing the . N legal, three things muſt concur, 


iſt, That what is fo condemned to deftruRion, be in con- 


5 ſequence of a deliberate and voluntary conſultation held be- 


tween the maſter and men. | 


2dly, That the ſhip be in diſtreſs, and that erifiing 
part. be W e in order to preſerve the reſt. | 


zdly, That the ee of the ſhip dt cargo be actually 
owing to the means uſed with that ſole view. ; 


But of thefe the firſt and third propoſitions may be doubted, 
as the ſecond point alone ſeems to be all that is neceſſary. 


Laweof Witbuy, It appears alſo, by the laws of //;ſÞuy, that in an emer- 
M1 gency of ſuch a nature as to juſtify lightening the ſhip, it was 
neceſſary firſt to conſult the owner of the goods or the ſuper- 


e Oleron, cargo: but if they would not conſent, the merchandize might, 


m1. notwithſtanding their refuſal, be ejeQed, if it appeared neceſ- 
fary to the reſt of the people on board ; a regulation evidently 
founded m neceſſity, to prevent a ſordid individual from ob- 

| AruQting a meaſure ſo elſengia) to the general lafety. 3 


| Beawes 148. If the ſhip ride 5 the ftorm, and arrive in ſafety at the 


. 17 port of deſtination, the captain muſt make regular proteſlo, 
and muſt ſwear, in which oath ſome of the crew muſt join, 
that the goods were caſt overboard for no other cauſe, but for 
the ſafety of the ſhip and the reſt of the cargo. And as the 


law has authorized ſuch proceedings in theſe caſes of immir 
L nent 


CROSS AVERAGE. 


nent neceſſity, it will protect thoſe who aft Bon fide, and wilt 
indemnify them againſt all conſequences. Thus in an action 


of treſpaſs againſt a man for throwing goods overboard, he 
pleaded” ſpecially, that it was done in a ſtorm, in a caſe of 


123 
ec H A 5. 


.. A 


We 


_— $ ny” 
2 Co. 63. 


neceſſity, nauls levande tauſa ; and if that act had not been 


done, that the paſſengers muſt all have periſned. The court 


N that Us bans was wy and the W had judgment. 


It is Sides from one of- the rules ran ated, that there : 


can be no contribution without the ejeftion of ſome. goods, 
and the ſaving of others: but it is not always neceſſary * 
the purpoſe of contribution, that the ſhip ſhould: arrive at the 
N | by: ws 


If the jettifon thed not ſave the ſhip, but ſhe periſh in the 
ſtorm, there ſhall be no contribution of ſuch goods as may 
happen to be ſaved ; becauſe the object, for which the goods 
were thrown overboard, was nat attained. But if the ſhip, 
being once preſeryed by ſuch means, and continuing her 
courſe, ſhould afterwards be loſt, the property, ſaved from 
the ſecond accident, ſhall contribute to the loſs ſuſtained by 
thoſe whoſe goods: were caſt out upon the former occaſion. 

\ Po 

Magens, in his preliminary Eſſay on Inſurances, advances 
a different doctrine, and contends, that if a ſhip be ſaved by 
throwing goods overboard, and afterwards periſh by another 
calamity, the goods ſaved ſhall not contribute to the former 
loſs, He puts a caſe to illuſtrate his meaning; but the or- 
dinances above referred to, as will appear from the abſtract 
of them in the preceding paragraph, directly contradict his 
poſitions, although he ſeems to have had thoſe ordinances in 
view when he advanced them. It was neceſſary to ſay thus 


much, becauſe the dottrines of ſuch an uſeful writer are often 
received implicitly ; erroneous opinions are adopted and con- 


firmed, becauſe they are not accurately examined: and the 
more reſpe able the writer is, the greater is the danger which 
is to be apprehended. But what is ſtill more remarkable, in 
the VO next paragraph to that 1 laſt mentioned, he puts a 


Ord. Lew. 14, 
tit, Contribu, 
art; 18 1 
Ord. of Hamb. 
2 Mag. 240. 
Ord, of 
Rotterdam, 

2 Magens 98. 
But ſee page 122. 


1 Mag. 56, 


1 Mag. 57. 
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Beawes Lex 
Mere. 148. 


* GENERAL, OR 


ſimilar caſe, in which he admits that the e fared wok | 
to Ae. 


— 


_ — ; 4 $4 


The 8 upon this ſubje& have flated with much mi- 


nuteneſs and accuracy, the various accidents and charges, 


that will entitle the party ſuffering to call upon the-reſt for a 
contribution. I doubt whether it be neceſſary to be ſo par- 

ticular in this place; becauſe, we may gather in general from 5 
the deſcription given of average at the beginning of this 
chapter, that all loſſes ſuſtained, and expences incurred vo- 
luntarily and deliberately, with a view to prevent a total loſs 
of the ſhip and cargo, ought to be equally borne, by the ſhip 
and her remaining lading. Such for inſtance is rbe damage 


ſuſtained, in defending a ſhip againſt an enemy or pirate: 


ſuch is the expence of cyring, and attendance upon the offi- 


. 


Arte 56. 


Ordin. of France 
and Rotterdam, 
2 Magens 96. 
18 3. Molloy tit. 
Average, 1. 12. 


1 «& 4 


5 cers or mariners wounded in ſuch defence: and ſuch alſo ig 


the ſum which the maſter may have promiſed tO pay | for the 


© ranſom of his ſhip to any privateer c or pirate, when taken (a), 


A maſter who has cut his maſt, parted with his cable, or 


: abandoned any other part of the ſhip and cargo, in a ſtorm, 


in order to faye, the ſhip, is well entitled to this compenſa- 
tion: but if he ſhould laſe them by the florm, the loſs falls 
only upon the ſhip and freight ; becauſe the tempeſt only was 
the occaſion of this loſs, _ without the deliberation of the 
maſter and crew, and was not done with a view to ſave the 
ſhip and lading. Upon the fame principle it is, "that by the 
naval laws of V iſbuy, which in this reſpect, as well as in 


many others, have been adopted by modern ſtates, it way 


declared, that when a ſhip arrived” KC the mouth of a har- 
bour, and the maſter, finding that his ſhip was too heavy 
laden to fail up, was obliged to put. part of the cargo into 
hoys and barges; the owners of the ſhip and of the goods 
that remained, were obliged to contribute, if the lighters 


| periſhed. But if the ſhip ſhould be loſt, and the lighters 


x Mag. 56. 


faved, the owners of the goods ſo preſeryed, were not to 
contribute to the proprietors of the ſhip and cargo | loſt, The 
difference is this, the lightening of the ſhip was an act of 


8 deliberation for the general benefit : : whereas the circumſtance 


(= Ranſoms are now prohibized 1 the law of England. | 


af 


GROSS AVERAGE, - 


of the lighters being ſaved, and the ſhip loſt, was accidental, S 
4 VII. 
no way PRE nh from a regard for the Whole. i N cls en. 


It is not. only the value of —— goods thrown averhemed: Beawes hah 2 
that muſt be conſidered i in a general average ; but alſo the ” rey 15 
value of ſuch as receive any damage by wet, Ee. from the. 
YE of the reſt, | 

It is ; ſaid, That if a ſhip be taken by force, carrigd into Beawes I50, * 
ſome port, and the crew remain on board to take care of and 

reclaim her, not-only the charges of reclaiming ſhall be 

brought into a general average; but the wages and expences [ 125 1 

of the ſhip's company during her arreſt, from the time of her | 

capture, and being diſturbed in the voyage. In this idea 

Magens concurs, and aſſerts, that ſuch expences are allowed Mag. 67. \ 
as average in London as well as elſewhere. He denies, how- | 

ever, and as it ſeems, juſtly denies, that an allowance would. 

be made under general average, for ſailors wages and victuals, „ 
when they are under a neceſſity of performing quarantine, „ 

in which caſe the maſter would have been obliged to main 

tain and pay them, though his veſſel had arrived only in bal- 

laſt. But at the ſame time he admits, that charges occurring 

by an extraordinary quarantine ſhall be prought into A gene | 
ral RY 
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11 
7 
* 
17 
> | 


I has ke been a confiderable queſtion, Whether the” 
n wages and victuals expended during the deten- 
tion by a foreign prince not at war, ought to be —J— | ci, , 5 
into a general average, ſo as to charge the underwriter ? N 
Magens and Beawes differ upon the point; the latter being | 
of opinion that it ſhould, the former that it ſhould not. In EY 
Englattd there is no adjudged caſe, nor any regulation upon 
the ſubject; and therefore, the only mode by which this and 
ſimilar queſtions are to be decided, is to conſider, whether 
theſe expences were neceſſarily and unavoidably incurred, for 
the | ami rar of the wy and 2 85 
Lord Mansfield. 3 to have been of that opinion in an 3 
action: 8 a e of inſurance on a ſhip. It was Ig Curling, G. H. 


Sittings after 
P 4 | | . O Trin. 1776. 
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1 1 15 A . to esd the amount Wh wages 3 ad provili ions expended 

x ah , during the time the ſhip went from Bengal to Bombay to re- 

* Vide ante, p. 52, pair. His lordſhip, as he has, frequently done ſince upon 

. 8 gs AR ſimilar occaſions, decided againſt the action, being an inſu- 
$ — =o rance on the ſhip only, and the i item in queſtion being ſailorg 
| wages. But his lordſhip ſaid, there may be caſes, where 
i 1 | exceptions to the general rule ſhould be' allowed ; but in 

bl order to conſider a caſe as excepted, it muſt be an expence 


abſolutely neceſſary, and ſuch as could not be avoided, owe 


1 : ing to ga 12 the perils uot in the policy. 

| | | 

4 : „„ His lordthip here ſeems. to 1 to a ern average: but 
Þ on a point, on which no authority can be adduced, I would 
3 nniot chufe that lord Mangfeld's words ſhould be ſuppoſed to 
1 I 126 convey an idea, which perhaps the ſpeaker never intended. 
13 It does not become me to hazard an opinion; and therefore, 
7 EE I ſhall leave it as a matter undecided ; only obſerving, that 
5 | Tit Average, by the ordinances of Lewis the Fourtecnth, the charges in 
ot Fr 7. ſach a caſe ſhall be reputed general average, if the ſeamen de 
bi my | hired by 12 an; : onal, if N the voyage. | | 
1 5 11 may be proper before I cloſe this branch of my ſubjeA, 
=o to ſlate a paragraph, I have met with, which confirms the 


3 | Beawes 156 idea entertained by Lord Mansfield. (Though it muſt be 
1 a noted, ſays this author, that the charges of unloading a 
| | | c ſhip, to get her into a river or port, ought not to be 
34 &« brought into a general average ; but they may when occa- 
. fjoned by an indiſpenſable neceſſity to prevent the loſs 
« of ſhip and cargo. As when a ſhip is forced by a ſtorm 

8 | * to enter a port to repair the damage ſhe has ſuffered, if 
4 ; « ſhe cannot continue her voyage without an apparent riſk 
18 | « of being loſt; in which caſe, the wages and victuals of the 
* crew are brought into an average from the day it was re- 
“ ſolved to ſeek a port to refit the veſſel, to the day of her 
departure from it, with all the charges of unloading, re- 

| loading, anchorage, pilotage, and every oy 1 ana 

F incurred by this en: . 


—— 


2 
- 


— — — 
\ 
* 


— IS LW of} 

AYES * * 4 I Sets; 2 * 
— 8 — — " — — mw. 
EE I IDO TEES COS rt 
5 —.— DES: . 


— 
n 
— 


— A Ag RG ies; A 
5 * _ : * 
4 Ws * * * * 
ae pn EO Sn 
PP 
- 9 
%., 


—— 
* 
* 
- 


Sjace 


CEL e RW 
2 8 V=4 ö 
r 

a 


+ ! 
1 
*4 
5 
{Ft 
R {7} 
2 * 4 
3 
1* 
TH 
y 


* ; ' x ? 
| J 


hos AVERAGE. ä 


Since hs firſt lee of this work, a que ſtion nity fimi- c F »» 
lar came before the court of King's Bench, in which Mr. * wag 
Juſtice Buller quoted the above paſſage from Beawes, as alfo — Card v. 
the caſe of Lateward v. Curling in the preceding page: : and 2 Term R. 497. 
although the learned judge thought it then unneceſſary to de- 5 
cide the point here agitated, yet the leaning of his mind 
ſeemed to be in favour of the affirmative. "This, however, 

was held by the whole court, that where a ſhip is obliged to 

go into port for the benefit of the whole concern, the charges 
of loading and unloading the cargo, and taking care of it, 
and the wages and proviſions of the won en bine for the re- 


pairs, become general on 


1 £0 


By the ancient laws of Rhodes, On uh With the De leg. Rhod. 
ſhip, and all the remaining goods, ſhall contribute to the loſs <2 2 
ſuſtained. The moſt valuable goods, though their weight RE 1125 
ſhould have been incapable of putting the ſhip in the let N 
hazard, as diamonds or precious ſtones, muſt be valued at 
their juſt price in this contribution, becauſe they could not 
have been ſaved to the owners but by the ejeftion of the other C r2 | 1 
goods. Neither the perſons of thoſe in the ſhip, nor the ſhip FE 
proviſions, nor reſpondentia bonds, ſuffer any eſtimation ; vide poſt; e. 2x, 
nor does wearing apparel in cheſts and boxes, nor do ſuch p77 IR 
jewels as belong to the perſon merely ; but if the Jewels are 


a part of the cargo, they muſt contribute, | 


1 


Thoſe who carry ;ewele by ſea 2 to communicate x Mag 63. 
that circumſtance to the maſter; becauſe the care of them 

will be increaſed in proportion to their worth, to prevent 

their being thrown overboard promiſcuouſly with other 

things ; and hence their preſeryation wall. * a common 

benefit. | 


Both by Jaw and cuſtom, the wages of PE bor] are not to r Mag. 7s 
contribute to the general Joſs ; a proviſion intended to make 
this deſcription of men more eaſily conſent to a jettiſon, as 
they do not then riſk their all, being Gil aſſured that their 
wages will he paid, 


The 


J GENERAL oR 


C. I atk The way of fixing a right ſum, by which the average 
— ought to be computed, can only be, by examining what the 
x Mag, 69. whole ſhip, freight, and cargo, if no jettiſon had been made, 

a vp would have produced neat, if they had all belonged to one 
perſon, and been ſold for ready money. And this is the 


ſum whereon the contribution ſhould be made, all the par». | 
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* ticular 1 Fearing their nett proportion. | 
4 | ; 25 | 4 | 
. | Ord. of Genoa 65% no reſpect tor do Ne ge Sg of foreign ſtates 
4 E 8 diſſer ſo much, as in the manner of ſettling the contribution 
3 of the ſhip and ſreight. In ſome places, the ſhi contributes 
bt for the whole of her value and freight ; z in others, For the half 
YH e of her value, and one third of her freight : and again, in 
Þ +... -.- Others, both ſhip and freight are to contribute for one half. 
$i 2 Mag. 207. By the laws. of Koningſberg, Hamburgh, and Copenhagen, the 
$3 | IF... -thip is to contribute for the whole of her value and freight. 
3 N They alſo declare, that the value of the ſhip ſhall be that 
A | which ſhe was worth when ſhe arrived ; and that from the 
| freight a deduction ſhall be made of the mens wages, pilot- 
5 age, and ſuch other charges, as come under the name of petty 
1 ws 2 E average, of which it is cuſtomary every where, as we have 
bi mayer. | ___. before. obſerved, for the cargo - to bear two thirds, and the 
* 797 4 a n „ ᷑ NN 45 . — | 
| | The 1 h writers upon commerce are totally Gilent 5 in 
1 this reſpe& ; and therefore cuſtom muſt be our guide: and 
4 ix | r 128 + 1 think from that we may collect, that the ſhip, freight (a), 
* | and cargo, are to bear an equal and proportional part 1 what 
N 3 28 was io facrificed for the common good, 
AH . The ſea laws of Kferent countiles vary no leſs than upon 
$i the former queſtion, in fixing at what prices goods thrown 
418 overboard ſhall be eſtimated, and for what value thols ſaved 
4 wed are to contribute. , 
| 8 ; SLE By the . of Retharitan, Shckbalm, and Copenhagen,” 
4 28 5. 339. if the accident, which occali oned the general average, bap- 
N | (a) It has been held I by the whole court of King's Bench- that freight muſt; 
: by $0ntribute fo the general average, Da Cofla v. Newnham, 2 Term R. 407. 
8 1 pened 
1 
4 1 . 8 
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pened before half the voyage Was es formed. the jettiſon was, C Hit P. 

to be eſtimated at prime coſt; but if after that period, then : 

at the price for which ſuch goods would ſell, at the place of 

diſcharge, freight, duties, and ordinary charges deducted. 

That diſtinction is now, however, exploded in England, and Molloy, tit. 

the cuſtom has become general of eſtimating the goods ſaved e & 3 

and loſt, at the price for which the goods ſaved were ſold; 

freight and all other charges being firſt deducted. This rats Leg. Wiſb. art. 

is „ to the marine laws of Miſouy, which declare, that ** 4 
oods thrown overboard ſhall be brought into a groſs 

"- and ſhall be rated at the ſame price for which other 

merchandize of the ſame ſort, preſerved from the ſea or enemy, 

was ſold. This cuſtom mentioned by Molley was certainly 

new in Bugland | at the time he wrote; for it appears by 

Malyne, that in 1622, the diſtinction was. obſerved of eſti- Malyne Lex 

matin the goods at prime coſt, if the jettiſon happened before ra 3 . 

half the voyage was performed: and if after, at the price the 

reſt of the goods ſold for, at the place of diſcharge. "How- 

ever; Molley is a more modern authority; and Magens ſays, 

that the prevailing mode of ſettling averages now adopted in 3 

England is conformable ww To rule, which has aboliſhed the 


diltinction. . 5 


_ 
8 
2: 


Gold, filver, and jewels, at moſt places, oberste to a 
general ayerage, according to their full value, and in the ſame 
manner as any other ſpecies of merchandize. It has been 1 Mag. 62. | 
ſaid, that an immemorial cuſtom has prevailed at Amſterdam, | 
that gold and ſilver ſhall only contribute for half their value; [ 129 3 5 
the reaſon for ſuch a cuſtom, one is at a loſs to conjeQure, | 
In England no ſuch cuſtom prevails; ; but money and Jewels Molloy, tit. 
muſt 2 the general average at their full price: and a Average, L 4. 
moderũ writer aſſures us, that the practice was ſuch in London 1 Mag. 62. 
when he wrote; and ſuch I beheve it to * at this ys 


* i * 4 


In a _ caſe, the 8 here . was e Peters v. Milli- 


gan, Sittings at 


and confirmed by Mr. ee Buller, as clear W Sauildhall after 
? | Michaelmas, 
1787. 
The contribution i is in general not Cade till the ſhip arrive 


at the Pe of delivery : but accidents may N which —_ 2 7 
45 96. 
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Cc H A u. may cauſe a contribution before ſhe reach her deſlined port. 
8 Thus when a veſſel has been obliged to make a jettiſon, or, 
x Mag. co. by the damages ſuffered foon after failing, is obliged to return 

I to her port of diſcharge ; the neceſfary charges of her repairs, 
and the replacing the goods thrown 6verboard, may wen be 
. oy a oo I e 

8 

Thus 1 have endeavoured to lay Kiba the reader an "idea 
of what is meant by average ; and, in order to do that more 
 diſtinlly, I have defined what average is; 3 75 have ſhewn its 
origin; and what the neceſſary requiſites are to render the 
ict, whence averages ariſe, legal. I then ſtated in general 
vrhat accidents or expences would authorize the ſufferer to 
call for a contribution: the different Kinds of property 
that were ſubjeft to ſuch contribution; and laſtly, the 
mode by which the value of this 7 was to oh alcer- 

„„ tninek | 1 e iet tho L400 


a "It Weg remains now to late, that the inſurers are liable to 

- Bay the inſured for all expences ariſing from general average, 

Roccus de afſe.. in proportion to the ſums they have underwritten. Roccus ſays, 

6/7424 bi 60 Jactu fatto, ob maris tempeſtatem, pro ſublevanda navi, an te- 

| &« neantur affecuratores ad ſolvendum eftimationem rerum jac- 

& tarum domino ipſarum? Dic eos non leneri, quia pro rebus 

4 © jadtis fit contributio, inter omnes merces habentes in illa navi 

4 Pro ſelvende pretio domino ipſarum, et ides þ afſecuratus recu- 

& © perat pretium rerum jattarum, non poteſfi agere contra aſſecu- 

& ratores ; 5 tamen tenentur afſecuratores ad reficiendum illam 

« ratam et portionem, quam ſolvit aſſecuratus in illam contribu- 
f. 230 J 4 7jonem faciendo inter omnes, habentes merces in illa navi, qua 

44 portio cum non recuperetur ab aliis, habetur pro deperdita, el 

r proinde ad illam portionem tenentur aſſecuratores,"” 


©; 


* 


| The opinion of this learned civilian is agreeable to the laws 
bpdPrl all the trading powers on the continent of Europe, as well 
zs to thoſe of England, where the inſurer, by his contract, 
engages to indemnify againf all loſſes ariſing from a 2 

5 average. ek \ 
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In former editions of this work, I | I had contented myſelf CHA P. 


with ſtating the nature of general average, and that the ſums 
paid on this account might, be recovered againſt: the under- 
writers. But I had omitted to ſtate what remedy the perſon, 

whoſe goods were thrown overboard, or who had expended 
money for the general preſervation of ſhip and cargo, had 
2gainſt thoſe, whoſe goods or ſhip were preſerved by ſuch 
means. In the caſe. of an expenditure of money, probably 
an action for money paid might be maintained againſt each of 


thoſe, who were benefited by ſuch expenditure. But as this 


would lead to a multiplicity of actions; and this ſpecies of 
action is not applicable to the caſe of goods thrown overboard, 
the beiter mode in all caſes ſeems to be to apply for contri- 
bution to a court of equity, where effectual relief may be 
obtained againſt all the parties in one ſuit, 


VII. 
. 


Com. Dig. tit. | 
Chancery, (2 I) 
and Shower's 

Parl. Caſ. 


CHA P. 
VIII. 


—— 


Beawes Lex 
Merc. 2 85 


" Kaim's Prince. 
of Eq. Introduct. 
P- 6. 


Leg. Rhod. f. 2. 


art. 45, 46, 47. 


Hartfort v. Jones, 
1 Ld. Raym. 393. 


2 Salk. 654. 
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ALVAGE i is ſo neceſſarily connected with Wo 
chapters, that it will be proper to take it into confi deration 


bere, before we | proceed to the other 1925 of this enquiry. 


Salvage is an allowance EY bod faving a ſhip or goods, of 
both, from the dangers of the ſeas, fire, pirates, or enemies: and 
it is alſo ſometimes uſed to ſignify the thing itſelf which is 
ſaved; but it is in the former ſenſe only, in which we afe at 
e to conſider it. 


The propriety and Ser of fack an allowance muſt be evi- 


dent to every one; for nothing can be more reaſonable than 
that he, who has recovered the property of another from immi- | 


nent danger by great labour, or perhaps at the hazard of his 
life, ſhould be rewarded by him, who has been ſo materially be- 


nefited by that labour. Accordingly, all maritime ſtates, from 
the Rhodians down to the preſent time, have made certain regu- 


lations, fixing the rate of ſalvage in ſome inſtances, and leaving 
it, in others, to depend upon the particular circumſtances. 


The law of England, the deciſions of which are not ſurpaſſed 
by thoſe of any other nation, in juſtice and humanity, was not 
backward in adopting a doctrine ſo equitable in its nature, and 
ſo beneficial to thoſe whoſe property was endangered. 


Thus in an action of trover, the defendants pleaded, that 
the goods, for which the action was brought, were in a ſhip, 


which took fire, and that they hazarded' their lives to ſave 


them: but that they were ready to deliver the goods, if the 
plaintiff would pay 4 7. for ſalvage. The court, upon a general 
demurrer to this plea, were obliged to give judgment for the 


_ plaintiff, becauſe the ſpecial plea did not cotifeſs.a converfion- 


** 


— 
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the goods till payment of the ſalvage, as well as a taylor, an' 
oſtler, or a common carrier: 'and falvage is allowed by all 
nations; it being reaſonable, that a man ſhould be'rewarded, 
who hazards his life in the ſervice of another. Therefore his 
lordſhip, in favour of ſo juſt a claim, allowed the defendant 
to waive his ſpecial plea, and 11 che en __ e 


As the propriety of fiich an allowance i is admitted 1by a all, the 
only difficulty that can ariſe upon the ſubjeR is, to aſcertain in 


_ what e theſe gratuities and rewards mult 10 n. | 


+ * * 


But upon hs general point, wi which this caſe is cited; Lord c H A r. £ 
Chief Juſtice Holt held that the defendants might retain Lay 


The lows of Rhodes fixed the rate of falvage i in Several ! in- Vide the we | 
ances, ſometimes Ls, for ſalvage one-fifth of 'what was ſages lat cited. 


ſaved ; at other times only a tenth ; and at others, one half. - 


The regulations of Oleron left it more unſettled, and declared, Leg. Oler. art. 5 


that the courts of judicature ſhould award to the ſalvers, ſuch 


a proportion of the goods ſaved, as they ſhould think a ſuffi- 


cient recompenſe for the ſervice performed, and the expence 
incurred. Almoſt every ſtate has regulations on this head pe- 
culiar to itſelf ; and the legiſlature of this country has by va- 
rious ſtatutes expreſſed its ideas upon the ſubject. I ſhall firſt 
conſider what rule it has eſtabliſhed in caſes of wreck, and 


then what the rate of har, he is in n caſes of NO 15 


Wben a hip has been wrecked, the law of England has fol. 


lowed the laws of Oleron in declaring, that reaſonable falvage 
only ſhall be allowed. But ths ſtatute wall oy re the idea 


of the 1 pl 


ſhore, and ſeizing whatever could be laid hold of as lawful 
prize, ſtill continued; or that if the property wete reſtored to 
the owners, the demand for ſalvage was fo exorbitant, that - 
the inevitable ruin of the trader was the immediate conſe- 


* 


It appears from the preamble, that the infamous practices, 12 Aus, bt. 0 
which a former ſtatute 27 Edward 3. c. 13. had endeavoured © _ 
to ſuppreſs, of plundeting thoſe ſhips which were driven on 
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C H Tu- A P, n that if a ſhip was in danger of being firanded 


or run aſhore, the ſheriffs, juſtices, mayors, conſtables, or 
7 a goth officers of the cuſtoms, neareſt the place of danger, ſhould, 
upon application made to them, ſummon and call together as 
many men as ſhould be thought neceſſary to the aſſiſtance, 
and for the preſervation of ſuch ſhip in diſtreſs and her cargo; 
and that if any ſhip, man of war, or merchantman, ſhould be 
riding at anchor near the place of danger, the conſtables and 
officers of the cuſtoms might demand of the ſuperior officer 
of ſuch ſhip, aſſiſtance by his boats and ſuch hands as could 
be ſpared: and that if the ſuperior officer ſhould-refuſe to 
W ſuch alliance, be ſhould forleit 100 J. 5 
„ Then follows 1 the dien reſpecting _ « And for the 
e s encouragement of ſuch perſons as ſhall give their aſſiſtance 
< to ſuch ſhips or veſſels, ſo in diſtreſs as aforeſaid, be it enact- 
8 ed, that the ſaid collectors of the cuſtoms, and the maſter 
_ and commanding officer of any ſhips or veſſels, and all others, 
<« who ſhall aft or be employed in the preſerving of any ſuch 
« ſhip or veffel in diſtreſs, or their cargoes, ſhall, within thirty 
« days after the ſervice is performed, be paid a reaſonable re- 
4 2uard for the ſame, by the commander, maſter, or other ſu- 
6 perior officer, mariners, or owners of the ſhip or veſſel ſo 
« in diſtreſs, as aforeſaid, or by the merchant whoſe veſſel or 
« poods ſhall be ſo ſaved; and in default thereof, the ſaid ſhip | 
& or veſſel ſo ſaved ſhall remain in the cuſtody of the officers of 
4 the cuſtoms until all charges are paid, and until the officers 
« of the cuſtoms, and the maſter or other officers of the ſhip 
<< or veſſel, and all others employed in the preſeryation of the 
« ſhip, ſhall be reaſanably gratified for their aſſiſtance and trou- 
ple, or good ſecurity given for that purpoſe, to the ſatisfac- 
tion of the parties that are to receive the ſame : and if any 
© diſagreement ſhall take place between the perſons, whoſe 
« ſhips or goods haye been ſaved, and the officer of the cul- 
“ toms, touching the monies deſerved by any of the perſons ſo 
employed, it ſhall be lawful for the commander of the ſhip 
or yellel ſo ſaved, or the owner of the goods, or the mer- | 
« chant intereſted therein, and alſo for the officer of the cuſ- 
2 want, er his deputy, to nominate three of the neiglibouring 
190 juſtices 
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« juſtices of the peace, who ſhall thereupon adjuſt the quans 0 3 A P. 
« tum of the monies or gratuities, to be paid to the ſeveral 
« perſons acting or being employed in the ſalvage of the ſaid 
. « ſhip, veſſel, or goods; and ſuch adjuſtments ſhall be bind- 
« ing upon all parties, and ſhall be recoverable in an action 1 tt 
« at law: and in caſe it ſhall ſo happen, that no perſon ſhall L 134 5 
« appear to make his claim to all or any of the goods that 
« ſhall be ſaved, that then the chief officer of the cuſtoms of 
« the neareſt port to the place where the ſaid ſhip or veſſel 
« was ſo in diſtreſs, ſhall apply to three of the neareſt juſtices 
« of the peace, who ſhall put him or ſome other reſponſible 
« perſon in poſſeſſion of the ſaid goods, ſuch juſtices taking an 
« account in writing of the ſaid goods, to be ſigned by the 
« ſaid officer of the cuſtoms: and if the ſaid goods ſhall not be 
« legally claimed within the ſpace of twelve months next en- 
« ſuing, by the rightful owner thereof, then public ſale ſhall 
abe made thereof, and if periſhable goods, forthwith to be 
« ſold, and after all charges deducted, the reſidue of the mo- 
« nies ariſing from ſuch ſale, with a fair and: juſt account of 
« the whole, ſhall be tranſmitted to her majeſty's Exchequer, 
« there to remain for the benefit of the rightful owner, when 
« appearing, who, upon an affidavit, or other proof made of 
« his or their right or property thereto, to the ſatisfaction of 
« one of the barons of the coif of the Exchequer, ſhall, upon 
his order, receive the ſame out of the ene 


C + S 6 


The ſtatute then goes on to ladies that' any other perſons, $f. 3 
than thoſe mentioned in the preceding clauſe, endeavouring to 4 
enter ſuch ſhip or veſſel without the permiſſion of the ſuperior 

officer of the ſhip, or of the officer of the cuſtoms, Sc. or mo- 
leſting or hindering them. in the preſervation of the ſhip; or 
defacing the marks of the goods on board ſuch ſhip, ſhall make 
double ſatisfaRtion to the party grieved, or, on default thereof, 
ſhall be ſent · to the houſe of correction for twelve calendar | 
months: and that it ſhall be lawful for the officers of the ſhip to 
repel by force 1 a ate to enter n leave. 
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It is alſo enacted, that if any goods, tote from ſuch hip, Seck. 4. 
ſhall bo _ on any perſon, they that be delivered up to the 
| Q - 
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e v. true owner 3 5 ons in default, ſuch — tall pay treble the 


22 135 +3 | The next. -fion 3 that any Fe Vl boring we 2 
5. ſhip in diſtreſs, or ſtealing a pump belonging thereto, ſhall be 
- QC guilty of _ without, . of clergy. | 


This at wis made n by the 4 Geo. 1. c. 12; and as 
far as relates to our preſent ſubject, we can collect, that in 
caſes of wreck, the rate of ſalvage is not fixed, but muſt be 
reaſonable; that is, it muſt be a ſufficient recompence to thoſe, 
who have encountered dangers for the preſervation of the ſhip 
and cargo, regard at the ſame time being had to the circum- 
ſtances of the owner of the property ſaved :- and what ſhall be 

a ſufficient REA is to be aſcertained by three wm of 


. 


Notwithſtanding this ſalutary law bad paſſed, the enormities 

complained of by the ſtatute of queen Anne till continued, to 

the diſgrace of humanity, and a civilized people; upon which 

the legiſlature were again obliged to interpoſe by a ſubſequent 

26 Geo. N. e. 19. ſtatute, which I ſhould perhaps not have mentioned, had it not 
contained ſome additional regulations reſpecting ſalvage. 


Seck. n Ihe ſtatute ordains, that perſons convicted of ſtealing goods 
from a ſhip wrecked, or in diſtreſs, or of obſtrukting the 
eſcape of any perſon from a wreck, or of putting out falſe 

lights to lead ſuch ſhip into danger, ſhall ſuffer as felons with- 


Sed. 2, out benefit of clergy. But where goods of ſmall value ſhall 
dee ſiolen, without any circumſtances of cruelty, the offender 
ect. 3. may be indicted for petty larceny. Juſtices of the peace, upon 


information of ſhipwrecked goods being ſtolen or concealed, 
are empowered to iſſue ſearch warrants ;'and the perſons in 
whole cuſtody they may be found, refuſing to deliver them on 
demand, or to give a ſatisfattory account how they became 
poſſeſſed thereof, ſhall be committed to the common gaol for 
fix months, or until payment of the treble value of ſuch goods. 
ect. 4 Goods offered to ſale, ſuſpected of being ſhipwrecked, are to 
be ſtopped 3 and notice ſhall be immediately given to a. Nl 
85 4 | 8 „ | or 
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of the each, and if the perſon offering the ſame to ſale can- c HA AF 
not make out the property to be lawfully in him, the goods — 

ſhall be returned to the owner, upon a rea/onatle reward for 3 
ſuch ſeizure {to be aſcertained by the juſtice J: and the offender | 
ſhall be committed to the common gaol for fix months, or un- 


til payment of the treble value of the ſaid goods. 


And be it further enacted, < that in caſe any perſon or per- ; 


« ſons, not employed by the maſter, mariners, or owners, or 


« other perſons lawfully authorized in the ſalvage of any ſhip. 


135 
7. 


« or veſſel, or the cargo or proviſion thereof, ſhall, in the ab- 


« ſence of the perſons ſo employed and authorized, ſave any 


« ſuch ſhip, veſſel, goods, or effets, and cauſe the ſame to be 
« carried, for the benefit of the owners or proprietors, into 


« port, or to any near adjoining cuſtom- houſe, or other place 


« of ſafe cuſtody, immediately giving notice thereof to ſome 
« juſtice of the peace, magiſtrate, or cuſtom-houſe or exciſe- 


« officer : or ſhall diſcover to ſuch magiſtrate, or officer, where 


« any ſuch goods or effects are wrongfully bought, ſold, or 
« concealed, then ſuch perſon or perſons ſhall be entitled to 4 
« reaſonable reward for ſuch ſervices, to be paid by the maſters 
« or owners of ſuch veſſels or goods, and to be adjuſted in 


« caſe of diſagreement about the quantum, in like manner as 


« the ſalvage is to be adjuſted and paid, by virtue of a ſtatute 
Vide ſupra. 


8 made in the z2th of queen Anne.” f 


« And be it further enaQed, that for the better aſcertaining & 


the ſalvage to be paid in purſuance of the preſent act, and the 
« aft before mentioned, and for the more effectual putting the 


$62. 6. 


« ſaid acts in execution, the juſtice of the peace, mayor, bailiff, 
" collector. of the cuſtoms, or chief conſtable, who ſhall be 
« neareſt to the place where any ſhip, goods, or effects, ſhall * 


© be ſtranded or caſt away, ſhall forthwith give publick notice 
6 for a meeting to be held as ſoon as poſſible of the ſheriff or 
“ his deputy, the juſtices of the peace, mayors, or other chief 
* magiſtrates of towns corporate, coroners, or commiſſioners 
* of the land tax, or any five or more of them, who are hereby 


© empowered and required to give aid in the execution of this 


and the ſaid former * and to nas proper- perſons for the 


"4a. « « ſaving | 


18 


e u A r. 


. 


Sea. 7. 


G . I . ˖— K 
e 7 & * . - — 4 = 9 
— — 3 £ 8 4 I \ £ * ITS 4 N 8 2 — <tr 2288 8 * 
2 PPP vn Sa SITE ns RC OOO i SPS a oben 2 EY ; 
N ih PAS.” 2 2 2 bh” Ss N 1 A * 79 8 ä 3 Fs * 2 — — a & at Ls eng 7 * * 1 * 1 ad = LE if I Dad Tl 1 PS, Be 
. — = * 2 = * » 6-54 J A ta od AY 3 i L Þ - + hw — — 8 NAS: 
— — : £ 2 2 * bo 2 9 . r ee "PIX 8 
5 ERS ND Ln — > N x K 4 7 1 CA TL, I 3 e =o AR * 8 S 
oy - EIT. — ra — n 4 2 * — s 7 >, 
_ bo 7 — — — 5 5 — _ yoo eh 


— —  — it” "4 D 
* E — 2 
7 * * 3 Q G 
. — A 
h er 
2 — , 


Se K. 10. 


88 
LC 


OF 'SALVAGE. 


« faving of ſhips i in diſtreſs, Fs” mch ſhips, veſſels, and effeft, 
01 as ſhall be ſtranded, or caſt away; and alſo to examine per- 
« ſons upon oath, touching or concerning the ſame, or the 


„ ſalvage thereof, and to adjuſt the guantum of ſuch dalvage, 


« and diſtribute the ſame among the perſons concerned in ſuch. 
« ſalvage, in caſe of diſagreement among the parties, or the 
« ſaid perſons ; and that every ſuch magiſtrate, &c. attending 


and acting at ſuch meeting, ſhall be paid four ſhillings a day 


« for his expences in ſuch attendance out of the goods and 
60; ' elſefis ſayed by their care or direction.“ r 


4 1 always, that if the charges and 1 for fl 
« vage, directed to be paid by the former ſtatute, and by this 
00 aft, ſhall not be fully paid, or ſufficient ſecurity given for 
« the ſame, within forty days next after the ſaid ſervices 
« « performed, then it ſhall be lawful for the officer of the 
« cuſtoms concerned in ſuch ſalvage, to borrow or raiſe ſo 
40 much money as ſhall be ſufficient to ſatisfy and pay ſuch 
« charges and rewards, or any part thereof, then remaining. 
% unpaid, or not ſecured as aforeſaid, by or upon one or more 
0 bill or bills of ſale, under his hand and ſeal, of the ſhip or 
« veſſel, or cargo ſaved, or ſuch part thereof as ſhall be ſuffi- 


, cient, redeemable upon payment of the principal ſum bor- 


'« rowed, od intereſt for the Jamey at the rate of 4 per cent, 
25 * annum.” | 


The att alſo declares, that the commiſſioners of the land tax, 
the deputy-ſheriff, the coroner, and the officers of exciſe in each 
county, ſhall be the proper officers for putting theſe acts in ex- 
ecution, together with thoſe perſons reſpectively named in the 
act of queen Anne. In the Cinque Ports, however, the execu- 
tion of theſe acts is entruſted to the lord warden of the Cinque 
Ports, the lieutenant of Dover Caſtle, the deputy warden of 
the Cinque Ports, the judge official and commiſſary of the 
court of Admiralty of the Cinque Ports, two. ancient towns, 
and the members thereof, and to all and every other perſon 
and perſons appointed, or to be e ** the lord warden 
of the Ob Rs 
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OF. SALVAGE. 


The ſtatute proceeds to ſay, that perſons convicted of al- 


faulting any magiſtrate or officer, when in the exerciſe of his 


duty reſpecting the preſervation of any ſhip, vellcl, goods, or 


effebts, ſhall be tranſported for ſeven years; and the juſtices, 
in the abſence of the ſheriff, may take a ſufficient force with 
them to repreſs violence. It directs in the laſt place, that the 


officer of the cuſtoms who ſhall act in preſerving any ſhip or 
veſſel in diſtreſs, or the cargo thereof, ſhall cauſe all perſons 2 


belonging to the ſaid ſhip or veſſel, and others who can give 
any account thereof, or of the cargo thereof, to be examined 
upon oath before ſome juſtice of the peace, as to the name or 
deſcription of the ſaid ſhip or veſſel, and the names of the 
maſter, commander, or chief officer, and owners thereof, and 
of the owners of the ſaid cargo, and of the ports or places 


from or to which the ſaid ſhip or veſſel was bound, and the 


occaſion of the ſaid ſhip's diſtreſs ; which examination the juſ- 
tices are to take down in writing, and they ſhall deliver a true 
copy thereof, together with a capy of the account of the goods 
to the officer of the cuſtoms, who ſhall tranſmit the ſame to 
the ſecretary of the Admiralty for the time being, that he 


may publiſh the ſame, or ſo much thereof, in the London Ga- 


zette, as ſhall be neceſſary. for the information of perſons inte- 
reſted therein. This act is not to extend to Scotland. 


Thus anxiouſly 7 thy . „ for the preſer- 


| vation of property wrecked, thereby diminiſhing thoſe calami- 


ties which muſt unayoidably happen to all concerned in foreign 


ect. © 2 12, 


Sect. 15. 


Sect. 18. 


commerce; and with no leſs anxiety and wiſdom, it has ap- 


pointed certain magiſtrates to aſcertain what ſhall be a ſuffi- 


cient allowance for the ſalvage of a ſhip or goods in caſes of | 


wreok. The neceſſity of leaving the quantum to the arbitra« 
tion of proper perſons, to be decided according to the circum- 


ſtances of each caſe, is obvious; becauſe it is impoſſible to 


ſuppoſe two inſtances of ſuch a calamity ſo ſimilar to each 
other, that the trouble, danger, and expence of both ſhall be 
exactly equal. It would be contrary, therefore, to the firſt 
principles of juſtice to decide, that the ſame ſum ſhould be the 
br or recompence for ney poſſible cale of ſalvage. 
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Vide ante, C. 4. 


p. 71. 
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dan a moiety . the property reſcued from the W 


OF SALVAGE. 


For W if a ſkip be found adrift at ſea, having been 
abandoned by the maſter and crew, it ſeems reaſonable, that 
the allowance for ſalvage ſhould be greater than in a caſe 
where a man merely picks up goods caſt upon the ſhore, and 
carries them to a 2405 of ſecurity. Thus much for vate 
in caſe of 2 wreck. 

We have Denby ſeen, that when the ſhips or goods of 
Britiſh ſubjects were retaken from an enemy, the original own. 


er was entitled, by the marine law, to have them reſtored, upon 


paying to the recaptors a reaſonable ſalvage, provided the re. 
capturè was before condemnation. It was alſo obſerved, that 
the ſtatute law had extended the right of the original owner ; 


ſo that he was entitled to have his ſhip and goods reſtored to 


him, whether they were retaken after condemnation or be- 
fore, however diſtant the time of recapture might be from 
that of the original. taking. The ſtatutes have alſo fixed the 
preciſe rate of ſalvage, which the recaptors ſhall be entitled 


to demand. 


By the 13 Ges. II. ch. 4. and 29 Geo. II. ch. 34. Parlia- 
ment fixed and aſcertained the rate of ſalvage, in caſe of a re- 
capture, proportioning the amount of the reward to the 
length of time the ſhip or goods had been in the poſſeſſion 


of the enemy, becauſe the longer they remained i in the hands 


of the enemy, ſo much the leſs was the hope of recovery. 
At the ſame time, however, thoſe ſtatutes fixed a boundary, 
beyond which the allowance ſhould not paſs; namely, that 
in no caſe whatever, ſhould the recaptors be entitled to more 


13 * 


But the ſtatute 33 Geo, III. ch. 66. f. 42. (which ſeclion 


ſee at length ante, p. 72.) has deſtroyed that proportion, and 


has aſcertained the rate in all caſes, however long the ſhip 
has been in the enemy's poſſeſſion, to be one eighth, if the 


- recapture has been made by any of his majeſty* 8 ſhips, and 


one N 15 made by a e or Wo ſhip. 


* 


9. 
5 " - © . 
, Ac 


OF SALVAGE. 


It is ſaid in jen ſtatute, that the ſalvage ſhall be a prapor- 
tion of the ſhips and goods fo reſtored : but a writer upon mer- 


cantile law obſerves, that the wearing 'apparel of the maſter Mer 


and ſeamen are aun pe tan from the allowance of . 


The katute has alſo ſaid, it muſt by an eighth, or a ſixth, 
Sc. of the true value. Now the valuation of a ſhip, in order 
to aſcertain the rate of ſalvage, may be determined by the po- 


, A 
0 VIII. 


20 
8 


Riad Leg | 
+ 147. 


* 


Beawes 147. 


licy of inſurance, if there is no reaſon to ſuſpect ſhe is under- 


valued; and the ſame rule may be obſerved as to goods where 
there are policies upon them. If that, however, ſhould not 


be the caſe, the ſalvers have a right to inſiſt upon proof of the 


real value, which may be done by the merchant's invoices, 
and they n be oy for accordingly. 


The only duellen FRY is, how far the inline are affected 
by this allowance of ſalvage. By their own contract they ex- 


preſsly agree to indemnify the inſured againſt ſuch charges. 
« And in caſe of any loſs or misfortune, it ſhall be lawful for 


« the aſſured, their factors, ſervants, and aſſigns, to ſue, la- 


« bour and travel for, in and about the defence, ſafeguard, 


« and recovery of the ſaid goods and merchandizes, and ſhip, 


— 


vide the Ap- 


pendix, No. 1. 


( 141 J 


« &&c, or any part thereof, without prejudice to this in- 


« ſurance; to the charges whereof we the aſſurers will con- 
« tribute, each one 1 to the rate or quantity of his 
« © herein aſſured.” = 


105 the eaſs of Mitchell v. Edie (1 Term Reports, 608. 3.) 


Mr, Juſtice 4ſbhur/? ſaid, it ſeemed to him, that the meaning 


of this clauſe was, that till the aſſured have been informed of 
what has happened, and have had an opportunity of exerciſing 


their own judgment, no act done by the _— ſhall e 


their right of abandonment. = . 


* 


In order to olds the  infured to recover the expences of 
ſalvage, it is not neceſſary to ſtate them in the declaration, as 


a ſpecial breach of the policy ; becauſe an inſurance is againſt | 


all accidents, and ſalvage is an immediate and neceſſary conſe- 
_ quence of ſome of thoſe ſtated in a policy 1925 
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Carey v. King, 


Caſes in B. R. 


temp. Hard- 
wicke, 304. 


OF SALVAGE, 


Thus in an action on a policy of inſurance, for infuring 
goods on the ſhip A; the plaintiff declared, that. the ſhip 
ſprung a leak, and ſunk in the river, whereby the nei 
were ſpoiled : the evidence was, that many of the goods were 
ſpoiled, but ſome were ſaved. The queſtion was, Whether 
the plaintiffs might give in evidence, the expences of ſalvage, 
that not being particularly ſtated in the en as a 
_ of the e 


Lord Hardwickt.—— I think hey may give it in 3 


for the inſurance is againſt all accidents. The accident laid in 


"PT 34% } * 
Randal v. Cock» 
"ran, 1 Vez. 98. 


9 1 


this declaration is, that the ſhip ſunk in the river: it goes 
on and ſays, that by reaſon thereof the goods were ſpoiled. 
That is the only ſpecial damage laid; yet it is but the com- 
mon caſe of a declaration that lays a ſpecial damage, where 
the plaintiff may give in evidence any damage that is within 
his cauſe of action. It was objected, that ſuch a breach of 
the policy ſhould be laid, that the inſurer may have notice ta 
defend it. Now it is fo in this caſe, for they have laid the 
accident, which is ſufficient notice, becauſe it muſt of courl 
follow, that ſome , * beppen. * bs 


But although the inſured may recover Soom he zofurts the 
expences of ſalvage ; yet he-ſhall only be entitled to an in. 
demnity, and ſhall not receive a double ſatisfaction for the 
ſame loſs. Thus if the inſurer ſhould have paid to the in- 
ſured the expences ariſing from ſalvage; and afterwards, on 


account of ſome particular circumſtances, the loſs ſhould be 


repaired by ſome unexpected means, the inſurer ſhall ſtand in 
the place of the inſured, and receive the ſum thus Ry to atone 
for the 0. | 


re 
Chancery. The king having granted general letters of repriſal 
on the Spaniards for the benefit of his ſubjects, in conſideration 


of the loſſes they ſuſtained by unjuſt captures, the commiſ- 
fioners would not ſuffer the inſurers to make claim to part of 
the prizes, but the owners only; although they were already 


ſatisfied for their loſs by the jnfarery who thereupon brought 


the 


OF SALVAGE. 


the preſent bill. The Lord Chancellor was of opinion, that e H A” f. 


he plaintiffs had the plaineſt equity that could be. The perſon 
originally ſuſtaining the loſs was the owner; but after ſatisfac- 
tion made to him, the inſurer becomes the owner. No doubt, 
but from that time, as to the goods themſelves, if reſtored in 
ſpecie, or compenſation made for them, the inſured ſtands as a 


truſtee for the inſurer, in proportion for what he paid ; al- : 


though the commiſſioners did right in avoiding being entangled 
in accounts, and in adjuſting the proportion between them. 
Their commiſſion was limited in time; they ſee Wh was 
owner; nor Was it material to them, to whom he aſh zned bis 
intereſt, as it was in effect after ſatisfaction made. HE! 


Caſes, however, with, and do frequently ariſe, where the fal. 
vage is fo high, the other expences are ſo great, and the obje& 
of the voyage is ſo far defeated, that the inſured is allowed, by 
the laws of all trading nations, to abandon his intereſt i in the 
property ſaved to the inſurer, and to call upon him to contri- 
bute, as if a total loſs had actually happened. What circum- 
ſtances ſhall be deemed ſufficient to juſtify the inſured in 
making ſuch an abandonment, will be the Wee of the fols 
lowing chapter. ö 
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Trait du con- ture, or any other peril, ſtated in the policy. 


A 143 
- CHAPTER rar NINTH, 
of Abandonment. 5 


7E have 68 ſeen, that the 1 ns he can de. 
mand a recompenſe from the underwriter for a total 
loſs, muſt cede or abandon to him his right to all the pro- 
=p perty that may chance to be recovered from ſhipwreck, cap- 
| It has alſo 
been obſerved, and from the preceding ſentence it is obvious, 
that when we ſpeak of a total loſs, with reſpett to inſurances, 


e HA v. | 


8 4. p. 82. 
Pothier's 


trat. d' Aſ- 
ſurance 133. 


Vide c. 6. p.98. we do not always mean, that the thing inſured is abſolutely 


loſt and deſtroyed : but that, by ſome of the uſual perils, it is 
become of fo little value, as to entitle the inſured to call 


upon the underwriter to accept of what is ſaved, and to pay 

the full amount of his inſurance, as if a total Joſs had aftu- 

ally happened. Indeed, the word abandonment conveys the 

idea, that the whole property is not loſt; for it is impoſſible 

See, Randall to cede or abandon that which does not exiſt, When the 
v. Cock an, 


underwriter has diſcharged his inſurance, and the abandon- 
ment is made, he ſtands in the place of the inſured, and is 
entitled to all the advantages reſulting from that ſituation. 


x Vez. 98. ante, 
C. S. P. 142. 


— 


From what has been ſaid then, it appears that abandon- 
ment dates its origin from the period at which the contract of 
inſurance was itſelf introduced; becauſe inſurance 
tract of indemnity, the inſured can recover no mage than the 
amount of the loſs actually ſuſtained : but if he wexe allowed 
to recover for a total loſs, and might alſo retain the property 
ſaved, he would be a conſiderable gainer, which the law will 
not allow. Accordingly we find, that the doctrine of aban- 

88 donment has obtained a place in the laws of all the maritime 
Middleburgh. nations in the world, where inſurance has been known : and 
Irn all thoſe laws the definition of it is the ſame, namely, that 
when any goods or ſhips, that are inſured, happen to be loſt, 
| taken, or ſpoiled, the inſured is obliged to abandon ſuch goods 
or ſhips for the benefit of the inſurers, before he can demand 
| any 
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O F ABANDONMENT. 


any ſatisfaRtion from tem: In this reſpect alſo, they ſeem to 
be agreed, that when an abandonment is made, it muſt be a 
total, not a partial one ; that is, one part of the property in- 
ſured ſhall not be retained, and the other part W a 
regulation certainly founded in ede 


The propriety and juſtice of abandoning i in certain caſes to 
the inſurers being apparent, it will be proper to conſider in 
what caſes, and under what circumſtances, the inſured is in- 
titled to exerciſe this power : for although in all caſes the 
inſureu has a right to ſay, he will not abandon ; yet he can- 
not at his pleaſure haraſs the inſurer, by ſaying he will 


44 


CHAP. 
IX. 


Pothier 133. 
Ord. of Lew. 
14. art. 47. Ord. 
of Bilboa 32. 


2 Bur. 697. 


abandon, and thereby turn that, which, in its own nature, 


was only a partial, into a total loſs. 


In queſtions of this nature, the opinion of learned ſo- 


reigners muſt always have weight: becauſe they are not 
queſtions of poſitive regulation, or municipal law: but of ge- 
neral and extenſive import: not confined to any particular 
ſtate, but founded on the great principle of reaſon, juſtice, 
and univerſal law. The learned Roccus, who has accurately 
examined the works of thoſe writers that went before him, 
and who, after ſtating their various opinions, forms his own 
concluſions, has not been ſilent upon this occaſion. He 
puts this queſtion ; © Aſſecurator, qui jam ſolvit eſtimatio- 
« nem mercium deperditarum, ſi poſtea dictæ merces appa- 
<« reant et recuperatz ſint, an poſſit cogere dominum ad ac- 
« cipiendas illas, et ad reddendam ſibi æſtimationem, quam 
« dedit ?” He anſwers, « Diſtingue ; aut merces, vel aliqua 
pars ipſarum appareant, et reſtitui poſſint, ante ſolutionem 
« æſtimationis, et tunc tenetur dominus mercium illas reci- 
pere, et pro illa parte mercium apparentium, liberabitur 
« aſſecurator, nam qui tenetur ad certam quantitatem reſpec- 
« tu certæ ſpeciei, dando illam, liberatur, et etiam, quia 
40 contrattus aſſecurationis eſt conditionalis, ſcilicet ſi 
merces deperdantur: non autem dicuntur deperditæ, ſi 


« poſtea reperiantur. Verum fl merces non appareant in 


« illa priſtina bonitate, aliter fit æſtimatio, non in totum, 
ſed Prout tunc valent. Aut vero poſt ſolutam æſtimationem 
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Roccus, No. 30. 
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Chap. x. 


Ord. of Bilb. 
Ord. gf Rot. 


# Magens. | 
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, « ab aſſecuratore compareant merces, et tunc OY in elec. 


« tione Mere aſſecurati vel recipere weren, vel retinere 


12 n.“ 

And Ra a . A King in the ſame author may 
ſeem to contradi& that juſt recited ; yet when attended to, 
they are both perfectly conſiſtent. He ſays, “ ſufficit ſemel 
« extitifſe conditionem ad beneficium aſſecurati de amiſſione 


d navis, etiam quod poſtea ſequeretur recuperatio ; 3 nam per 


« talem recuperationem non n * aſſecurato.“ 


| From this paſſage it may be inferred, that a total tok nine 
once happened, it muſt always continue ſo. But it muſt be 
underſtood, with reference to the context, and other parts of 


the work, from which it appears, that in order to entitle the 


inſured to recover as for a total loſs, it muſt continue total, 


at the time when the offer of abandonment is made, at the 


* 


6 drein ordinances, 


time of the action brought, or at the time of the payment of 
the r. 


In a French treatiſe, called Le Guidon, it is ſaid, that the 
inſured may abandon to the underwriter, and call upon him 


for a total loſs, if the damage exceed half the value of the 


thing z or if the voyage be loſt, or ſo interrupted, that the 
purſuit of it is not worth the freight, 


The ſame idea, with reſpect to the circumſtances which 
will juſtify an abandonment, ſeems to prevail in almoſt all the 


! 


But in no country have the principles of abandonment been 


more accurately defined than in England: and it muſt be re- 


membered, that the deciſions, from which the following prin- 


_ ciples are ſelected, are of the greateſt authority; that they 


are not merely the opinions of private ſpeculative men, but 


the ſolemn and deliberate judgment of the graye and learned 


judges of the Engliſb courts ; judgments formed after mature 


deliberation, and ſerious argument ; eſtabliſhed upon the ſolid 


and permanent gie of reaſon and good ſenſe. 
9 From 


OF ABANDONMENT. 


From thoſe deciſions we may collect, that the right to c H A P. 
> 
abandon muſt ariſe upon the object of the inſured being ſo far — 


defeated, that it is not worth his while to purſue it: ſuch a 


| loſs as is equally inconvenient-to him, as if it had beten total. 2 Bur. 1209. 


For inſtance, if the voyage be abſolutely loſt, or not worth pur- 
ſuing; if the ſalvage be very high, ſuppoſe a half; if further 


[146] 


expence be neceſſary ; if the inſurer will not engage at all Guidon, ch. 7. 


events to bear that expence, though it ſhould exceed the value, 885 


or fail of ſucceſs: under theſe, and many other like circum- 


ſtances, the inſured may diſentangle himſelf, and abandon, 


notwithſtanding there has been a recapture. 


It is evident, that there may be circumſtances, in which 2 Burr. 697. 
it would be contrary to every principle of juſtice, to ſuffer **'5 


the inſured to abandon ; for a ſhip might be taken, and eſcape 


immediately, which would be no hindrance at all to the voy- 
age: or ſhe might be taken and inſtantly ranſomed, which 

would amount only to a partial Joſs; in which caſes the in- 
ſured ſhall not be allowed to demand a recompence for a total 
loſs. i 


It is alſo material to obſerve, that the right to abandon Burr 1214. 


muſt depend upon the nature of the caſe at the time of the 
action brought, or at the time of the offer to abandon: a 
determination founded, as 1 have ſaid before, on the nature of 
the contract between the parties; becauſe an inſurer ought 
never to pay leſs, upon a contract of indemnity, than the 
value of the lols ; 3 and the inſured ought never to gain more. 


From what has been ſaid, it will Ess ſufficiently evident, 1 Term Rep, 
that» the owner cannot , abandon, unleſs at ſome period. or P. 491. 


other of the voyage there has been a total loſs : and there- 
fore, if neither the thing inſured, nor the voyage be. loſt, 
and the damage ſuſtained ſhall be found, upon computation, 


not to amount to a moiety of the Yes the owner ſhall not 
be allowed to abandon, 


Theſe 1 1 hg are fully inulrated and confirmed by the 
judgments given in the following caſes. 
The 
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Pringle v. Hart- 
ley, in Chancery, 


OF ABANDONMENT. 


The defendant had inſured the ſhip Succeſs from London to 
Bermudas, and ſo to Carolina; the ſhip was taken by a Spaniſh þ 
privateer, and afterwards retaken by an Engliſh privateer, and 


carried into Befton in New England, where, no perſon ap- 


pearing to give ſecurity, or to anſwer the moiety, the recap- 
tors were entitled to for ſalvage, ſhe was condemned, and 
ſold in the court of Admiralty there ; the recaptors had their 


moiety, and the overplus money remained in the hands of the 


officers of that court. An action upon the policy was brought 
at Jaw by the defendant here, who obtained a verdict againſt 


the now plaintiff. 


The plaintiff brought a bill, ſuggeſting the capture to be 


fraudulent, and done deſignedly by the captain; and now 


moved for an SAN to 4 the aro" at law. 
It was contended for the plan. that though the capture 
might not be fraudulent, yet the defendant ought not to re- 


cover more on the policy than a moiety of the loſs, as the 


act of the 13 Geo. 2. c. 4. f. 18. gives the thing ſaved to the 
owner, and he is entitled to receive it from the officers of 
the Admiralty : and that the plaintiff ought to be obliged to 
pay no more than the loſs actually ſuſtained, which cannot 
be aſcertained till after the defendant ſhall have received the 


part, that might have come to him upon the ſalvage. 


The defendant in his anſwer had ſworn, that he had offered, 
and was now willing to relinquiſh his intereſt to the plaintiffs 
in the benefit of the ſalvage, and would give them a letter of 
attorney for that purpoſe to receive it. 


| Td Chancellor Hardwicke.—*« There is no ground for an 
injunction in this caſe, here there was an agreement to go to 
trial in one of theſe actions which had been brought, and to 


be bound by the event of that: at the time of the trial, they 


knew =_ the ſhip was Wen and the manner 'of the capture. 


1 The quantum of the damage and loſs ſuſtained is the only 
thing now to be diſputed; for it is impoſſible to carry on 
| WWW trade 


— 


OF. ABANDONMENT. 


" * > 
. * 7 — 


trade without inſuring, eſpecially i in time of war, Therefore C. — Sp: | 
regard muſt be had to the inſured, as well as to the inſurer; 


and where there is no admiſſion in the anſwer of any kind 


of fraud, though various pretences of that fort may be ſet 


up by the bill, they are not to be regarded. The queſtion 


then ariſes on the ſtatute of 1 : Geo. 2. with u to the 
flvage. | | | 


« It has beep faid, there ought to be Fo # balf 1 the Joſs re- 


covered on the policy; and as to that, the act has made ; 


great alteration in the law of e with reſpect to re- | 


anne 


« The carrying a \ ſhip 125 pref Go beftium, or fi 8 
vit with the enemy, makes it the prize of the perſon retaking 
it, as if it had been originally the ſhip of the enemy: but by 
the act the recaption is the reveſting of the property of the 


owner. If there is a ſalvage, that muſt be deducted out of 


the money recovered by the policy; but if none has come 


to the hands of the plaintiff in the action the jury cannot 


take notice of it. The ſhip was condemned and ſold, be- 


cauſe the money was not paid, or ſecured to be you by the 


Owners. | 


« It is uncertain, whether the defendant will receive any 
thing or not: and if any thing be recovered, he muſt have 


an al Enn for his expences in recovering. 


« Therefore 1 wks it, when he is willing to relinquiſh his 


intereſt in the ſalvage, be ought to recover the whole mo- 


ney inſured. It would be miſchievous if it were otherwiſe, 


for then'upon a recapture a man would be in a worſe ſituation 
than if the ſhip were Tory loſt,” Injunction was De | 


But the alt caſe to be 8 4 in our d in i 8 ; 


doctrine of abandonment was fully gone into, in which its 
principles were ſeitled, and applied to the particular eircum- 


ſtances then before the court, was the caſe of Goſs and ano- 


Py 


ther againſt Withers. 


Ie 
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_ Goſs and anos 


4 7 


ther v. Withers, 
2 Burr, 


OF ABANDONMENT. 


It was a ſpecial caſe from the fittings in London, upon two 
actions, on two diſtin policies of nn, ; one 1 s a 
 thip, and the other upon the wal 


N 313 


. x 


10 The foriner 7 28 inſurance on the David and Kale 
N and from Neufolindlund to her port of diſeharge in Portu- 
gal c or Spain, without the Streights, or England, to commence 
from the time of her beginning to load at Newfoundland, for 


Either of the above named places; and to continue till ſhe 


— 
k 7 


1149 ] 


ſhould be arrived at her ſaid port of diſcharge, and there 
moored 24 hours at anchor in ſafety. The ſhip was, by 
agreement, to be valued at the ſum ſubſcribed, without fur- 
ther account. The inſurance was to be at ten guineas per 
cent.: and in caſe of loſs to abate two per cent.: and in caſe 
of average loſs not exceeding 5 J. per cent. to allow nothing 
towards ſuch loſs. And if the veſſel was diſcharged without 
the Streights, excepting the Bay of Biſcay, two guineas per cent, 
were to be returned: and if ſhe failed with convoy and 
arrived, two guineas more per cent. were to be returned, 
The plaintiffs declared upon 2 total lofs, o 1 oo the 
Frinch. 1 : 

The ks declared upon in the other action, was an 
inſurance upon any kinds of lawful goods and merchandizes, 
loaden or to be loaden on board the aforeſaid ſhip; and this 
policy for 77. 7s. inſured 70 I. The declaration alledged, 


that divers quantities of fiſh and other lawful merchandizes, 


to the value of the money inſured, were put on board, to be 
carried from Newfoundland to her port of deſtination, and ſo 
continued (except ſuch as were thrown overboard as is after 
mentioned) till the loſs of the ſhip and goods. The declara- 
tion then avers, that a part of the ſaid goods were neceſſarily 


' | thrown overboard in a ſtorm, to preſerve the ſhip, and the 


reſt of the cargo; after which jetſon, the ſhip, and the re- 
mainder of the goods, were taken by the French. | 


: 


The caſe ſtates, that the ſhip departed from her proper 


5 port, and was taken by the French on the 23d of December 


| 17 50: ad 125 the N mates, and all the ſailomn, ex- 
_ cept. 


if 
; . 


* 


— 
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cept an apprentice and 7 were taken ouſt wh carried c HA P. 
to France. That the ſhip temained in the hands of the ws : 
enemy eight days, and was then retaken by a Britiſh privater; 

and brought in on the 18th of Fanuary to. Milford- Hauen, 

and that immediate notice was given by the inſured to the 

inſurer, with an offer to abandon the ſhip to their care. llt 
was allo proved at the trial, that before the taking by the 

enemy, a violent ſtorm aroſe at ſea, which firſt ſeparated the 

ſhip from her convoy, and afterwards diſabled her ſo far as to 

render her incapable of proceeding on her deſtined voyages 

without going into port to refit. It was alſo proved, that 

part of the cargo was thrown overboard in the ſtorm: and 

the reſt of it was ſpoiled while the ſhip lay at MiIford- Hauen, 

after the offer. to-abandon, and before ſhe could be refitted ; 25 | : 
and the inſured proved their intereſt in the ſhip and cargo, to 5 
the value 3 | „ 


CY 
* ” 
: . . 
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Se DM a upon the trial of the e firſt of theſe 
cauſes it was agreed, that the jury ſhould bring in their ver- WW.” 
dict, in both cauſes, for the plaintiffs, as for a total loſs ; ſub- (| 150 J 
jet, however, to the opinion of the court on the following | 
qu dix. 


+ 1h, Waben ib eppes of the (hip in de eqons nas. 
or was not ſuch a loſs, as that the inſurers became liable 
thereby ? | a 


Adly. Whether, under the ſeveral circuwſiances of. this 
caſe, the inſured had or had not a right to abandon the A 
to the innen, RET ſhe was carried into Mitferd-Haven 8 


After two arguments, 5 court decided . in * 
vour of the plaintiffs 3 and in the opinion then de] ivered by 
Lord Mansfield, all the law upon this ſubje& was fully diſcuſ- 
ſed. It will not be neceſſary, however, to ſtate in this place 
what fell from his lordſhip upon the. firſt of theſe; queſtions, 
thus ſubmitted to the opinion of the court; becauſe that was 83 
very copiouſiy treated of in a former chapter, in which it © + b 66. 68. 
wo N that whether * was or was not trandfarced 

to 
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cn 8 p. to the eee a capture, and abſolutely loſt to the original 
—— owner, it could no way affect the contract entered into be- 

tween an inſurer and inſured. It will be ſufficient then to 
5 bo 8 his A in che e mou of his gras 
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[Lond 2 — The fingle e 1 "EE 
which this caſe turns, is, whether the infured had, under all 
the circttmſtances, ar election to abandon, on the 18th of 
Fanuary 1757? The loſs and diſability were in their nature 

total, at the time they happened. During eight days, ths 
plaintiff was cerfainly entitled to be paid by the inſurer, as fox 
a total loſs; and in cafe of a recapture, the inſurer would 
have flood in his place. The ſubſequent recapture is, at beſt, 
a faving only of a ſmall part: Half the value muſt be paid for 

| felvage. The diſability to purſue the voyage ſtill continued. 
Vide the fiat, The maſter and mariners were priſoners. The charter party 
. ah 0 was diſſolved. The freight (except in proportion to the goods 
_ 3 "ap : ſaved) was loſt. The ſhip was neceſſarily brought into an 
E'uß̃ngliſb port. What could be ſaved, might not be worth the 
àeaäee expence neceſſarily attending it; which is proved by the plain- 
tiff's offer to abandon. The ſubſequent title to reſtitution; 

ariſing from the recapture, at a great expence, the ſhip too 

{ 151 ] being diſabled from purſuing her voyage, cannot take away a 
right veſted in the infured at the time of the capture. But 
becauſe he cannot recover more than he has ſuffered, he muſt 
abandon what may be ſaved. I cannot find a ſingle book, an · 
dient or modern, which does not ſay, that in caſe of a ſhip be- 
ing taken, the inſured may dematid as for à total loſs, and 
abandon. What proves the Propoſition moſt ſtrongly is, that 
by the general Jaw, he may abandon in the caſe merely of an 
_ Vide 1 c. 4. arreſt, or an embargo, by a prince not an enemy, Poſitive 
19 2 regulations in different countries have ſixed a preciſe time be⸗ 
fore the inſured ſhould be at liberty to abandon in that caſe, 

The fixing a preciſe time proves the general principle. Every 
argument holds ſtronger in the caſe of the other policy with 

| regard to the goods, The cargo was in its nature periſhable, 
+ + 7 deſtined from Newfoundland to Spain or Portugal: and the 
voyage was as abſoluely defeated, as if the ſhip had been 


wrecked; and a third or ſourth of the goods ſavedt. 
O87 Þ ! ; A. « No 
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QF ABANDONMENT. 
No capture by the enemy van be ſo total a loſs, as to leave 


no poſſibility of a recovery. If, the owner himſelf ſhould re. 
take at any time, he will be entitled; and by the late act of par- 


"no 
0 * A r. 


IX. 


4 
E 


liament, if an Englifh ſhip retake at any time, before condemna- 
tion or after, the owner is entitled to reſtitution upon ſtated 


ſalvage. This chance does not ſuſpend the demand, for a 


total loſs, upon the inſurer: but juſtice is done, by putting 
him in the place of the inſured, in caſe of a recapture. In 


queſtions upon policies, the nature of the contract, as an in- 


demnity, and nothing elſe, is always liberally conſidered. 
There might be circumſtances, under which a capture would be 
but a ſmall temporary hindrance to the voyage; perhaps none 
at all: as if a ſhip were taken, and, in a day or two, eſcaped 
entire, and purſued. her voyage. There are circumſtances, 
under which it would be deemed an average loſs: if a ſhip 


taken be immediately ranſomed, and purſue her voyage, there 


the money paid is an average loſs. And in all caſes, the in- 
ſured may chuſe not to abandon. In the ſecond part of the 
« Ulages and Cuſtoms of the Sea, (a French book tranſlated 
Into Engliſh) a treatiſe is inſerted called Le Guidon, i in which, 
after mentioning the right to abandon upon a capture, coin 
« or any other ſuch diſturbance as defeats the voyage; 


wakes it not worth while, or worth the freight to purſue it;: 


I know that in late times the privilege of abandoning has been 
reſtrained, for fear of letting in frauds ; and the merchant 
cannot elect to turn that, which, at the time it happened, way 


vide ante, p. 148. 
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* 


in its nature but a partial, into a total loſs, by abandoning. 


But there is no danger of fraud in the preſent caſe. The loſs 
was total at the time it happened: it continued total, as to the 
deſtruction of the voyage. A recovery of any thing could 


only be had, by paying more than half the value, including | 


the coſts. What could be ſaved of the goods, might not be 
worth the freight for ſo much of the voyage as they had gone, 
when they were taken. The cargo, from its nature, muſt 


have been ſold, where it was brought i in. The loſs, as to the 


thip, could not be eſtimated 3 nor the ſalvage of half be fixed, 


by a better meaſure than a ſale. In ſuch a caſe, chere is no 


eolour to ſay, that the inſured might not diſentangle himſelf 
e trouble and, forther expence, and Raye the 
A 3 Auſurer 
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inſurer to fave what he could. It might as reaſonably be 
argued, that if a ſhip ſunk were weighed' up again at great 


expence, the crew having periſhed, the inſured could not 


abandon; nor the inſurer be liable, becauſe the body of the 
ſhip was ſaved. We are therefore of opinion, that the loſs was 
total by the capture, and the right which the owner had, aſter 


the voyage was defeated, to obtain reſtitution of the ſhip 


and cargo, paying great ſalvage to the recaptor, might be 
abandoned to the inſurers, after ſhe was bei h da into Mil. 


| Tre cared 


1 


T be principles laid down in this caſe have been ftrily 
adhered to in all ſimilar caſes; and particularly | in a modern 
one, which it will be proper to mention in this place, be. 
fore we come to the great cauſe of Hamilton againſt Mendes, 
in which ſome other nn relative to this ſudjet were 


5 3 


Milles v. Fletch-⸗ 
, Douglas 219. 
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It was an e on a policy of inſurance, on the ſhip tlie 
Hope and her freight, from Montſerrat to London, The plain- 
tiff went for a total loſs : the defendant inſiſted, that he was 
only entitled to recover for an average loſs. The jury found 
a verdi& for a total loſs; and upon a motion for a new trial, 
the facts of the caſe appeared to be as follows: the ſhip, when 
proceeding on her voyage, was captured on the 23d of May, 
by two American privateers, who took the captain and all the 
crew, and part of the cargo, which conſiſted of ſugars, out of 
her. The rigging was alſo taken away. She was afterwards | 
retaken, and carried into New York, where the captain arrived 
on the 23d of June, and, taking poſſeſſion of her, found that 
part of what had been left of the cargo was waſhed overboard, 
that fifty-ſeven hogſheads of what remained were damaged, 
and that the ſhip was leaky, and in ſuch a ſtate, that ſhe could 
not be repaired without unloading her entirely. The owners 
had no ſtorehouſes at New-York, in which the ſugars could 
have been put, while the ſhip was repairing, nor any agent 
there to adviſe or direct the captain. No ſailors were to be 
had. The only method he had of paying the ſalvage, which 
| amounted vo the value Ffirty Ay of ſugar, was by ſale of 
17 put 


part of che cargo, or FR The captain did- not Ie Cc: nw P. 


of the inſurance. - If he had repaired: the ſhip, bis expences WE... 


would have exceeded the freight more than 1001, There was 


an embargo on all veſſels at New York till the 27 th of December; 


and by the deſtination of his ſhip, ſhe was to have arrived at 


London in July. Under theſe circumſtances, he conſulted with 
his friends at New-York, and reſolved upon their opinion and 
his own, to ſell the ſhip and cargo, as the moſt prudent ſtep 
for the intereſt of his employers. The cargo was accordingly 


ſold and paid for. The ſhip was alſo contracted for, but the 
perſon who had agreed to buy her, ran away, and the captain. 


left her in a creek near New York, and returned to England, 
where he arrived in the February following, and gave the plain- 
tiff notice of what had been done, which was the firſt informa- 


tion he received of it, and the plaintiff immediately claimed as - 


for a total loſs from the underwriters, and offered to abandon; 
Lord Mansfield told the jury, that if they were ſatisfied the 
captain had done what was beſt for the benefit of all con, 
cerned, they muſt find as for a 1otal n which a ac- 


W ee e ys hs . A481 th 


* 


Upon the motion Pak a new trial, the unanimous opinion of 
the court: was ded * | 


Lord — — The ho obje&i in ever DO of he | 


law, but. 'eſpecially-in mercantile law, is certainty, and that 
the grounds of deciſion ſhould be preciſely known. I took 


great pains in delivering the opinion of the court in the caſes 


of Goſs v. Withers, and Hamilton v, Mendes. . I read both 


thoſe caſes over laſt night, and 1 think that from them, the 


whole law between inſurers and inſured, as to the conſequences 


of capture and recapture, may be collected. Wherever a 


queſtion of law ariſes at niſi prius, I propoſe a caſe, or grant 


one, when aſked for by the counſel, and I avoid as much as 


poſſible blending fact and law together, having ſeen the 1 incon- 


[ 154 ] 


venience of it in Pale y. Fitzgerald... But on the trial of this vi le poſt, 


cauſe, it did not- appear to me, that there was any queſtion of 
law, and no caſe was aſked for. It was impoſſible to aſk for 
ane, till the facts were aſcertained ; and when they were, it 
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0 105 P. would have been impoſſible to. ſlate them i in any way, which 


loſs being total. 


« farther expence be neceſſary, if the inſurer- will not at all 


Or ABANDONMENT: 


could have left a doubt on the law. It was not contended, 
that a capture neceſſarily amounts to a total loſs between in- 
ſurer and inſured; nor, on the other hand, that on a capture 
and recapture, there may not be a total loſs, though there re- 


main ſome material tangible port of the ſhip and cargo. Nei- 


ther was it contended, that the captain has an arbitrary power, 
by his act, to make the loſs, either partial or total, as he pleaſes. 
A great deal has been ſaid about what the admiralty could, or 
would have done, in ſuch a caſe, in order to pay the ſalvage. 
As to that, if no owner appeared, they would condemn the 


| whole; but if they ſaw, from the ſhip's papers, that there was 
one, they would not. 


If there were different claimants of the 
fhip and cargo, they would leave it to them to ſay, what part 
ſnould be ſold, and if they differed in opinion, would order the 
fale of fuch part as would be attended with the ſmalleſt loſs, 
But all That is foreign to the preſent queſtion, which is ſingly 
this, whether the conſequences of the capture were ſuch as, 
notwithſtanding the recapture, occaſioned a. total obſtruction 


of the voyage, or only a partial one, as in the caſg of Hamilton 


v. Mendes. In that caſe, and in G9/s v. Withers, great ſtreſs 
was laid on the ſituation oł the ſlip and cargo, at the time 
when the inſured had notice, at the time of the offer to aban- 
don, and at the time when the action was brought. No caſes 
ſay, that the bare exiſtence of the hall of the ſhip prevents the 
The rule is laid down, « that if the voyage 


be loſ}, or not worth purſuing, if the. ſalvage be high, if 


« events undertake to pay that expence, Wc. the inſured may 
« abandon, notwithſtanding a recapture Here, at the time 


of the capture there were tio hopes of a recovery; "no: friend's 


| mip! in ſight; no means of reſiſtance; all the erew wore taken 


out, and part of the cargo and the rigging alſo taken away. 
Afterwards the ſhip was retaken, and carried into New Tori. 


| When ſhe was brought there, it ſtill continued a total loſs, 
TY Neither the inſurers; nor the inſured, had any agent in the 


place. The court of Admiralty muſt have proceeded ſecundum 
equum ei bonum, and might have ſold her for the benefit of thoſe 


me wah "When the infured firſb had „ties and: offered to 


a, 


4 


Or ABANDONMENT, 


ſold. The only anſwer the defendant makes, or.can make to. 
this is, that the loſs was total indeed; but that the captain 


made it ſo, by bis improper. conduct; for that. on his taking 


poſſeſſion of the ſhip, the loſs became partial, and that he 


ought to have purſued the voyage. But is. this defence true in 
fact? The captain, when he came to New York, had no ex- 
preſs order; but he had an implied awbority, from both ſides, 
to do what was fit and right to be done, as none of them had 
agents in the place : and whatever it was right for him to have 
done, if it had been his on ſhip and cargo, the underwriter 


abandon, (which was when the captain came to England), and © H. * P. 
when: the. ation was brought, it was ſtill a total.loſs. Thb 
voyage Was abandoned, the cargo ſold, and the ſhip left to be 


muſt anſwer for the conſequences of, becauſe this is within bis -- - 


contract of indemnity. Suppoſe there had been no inſurance, 
what ought the captain to have done? 1ſt, As to the cargo, 


according to the courſe of the voyage, the ſhip ſhould have 


atrived at London in July. On the capture, part had been 


taken out, ſome was waſhed: overboard, 57 hogſheads were 


damaged, and the whole, from the leaking of the veſſel, was 
in a periſhable ſtate. There were no ſtorehouſes; nor could 


the ſhip proceed in the ſtate ſne was in. The crew were gone, 


and an embargo was laid on till Detember. What, ſhall a car- 
go, which was intended to arrive at Lndon in July, be kept in 


a periſhable ſtate at New York, in aleaky veſſel, till December? | 


2dly, As to the ſhip, it was certainly better to ſell her, than to 
bring her to Loudon. There was no crew belonging to her; 

and ſhe had no cargo. Even if all the cargo had been leſt, 
the expences of repairs would have exceeded the freight. If 
ſhe had been brought home, the expence ol bringing her might 
bave begn more than what ſhe would have ſold for in London. 
It has been ſaid, that the damage would not have fallen on the 
under writers; but the argument drawn from thence is a fal- 
lacy; for that circumſtance goes to determine it to be the 
intereſt of the inſured: to abandon the voyage. The point is, 


what did the owner ſuffer by the capture; aud it appears that 
he ſuffered ſo much, that it was not worth while to purſue the 


Voyage. * whole mn was loſt. As the Fonds did not 
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or ABANDONMENT: 


0 n A P. of the ſeale/to one ſide or the other, I lef᷑ it to the jury. to. 


determine, whether what the captain had done was for the 
benefit of the concerned. If they had found « that it was” 


in © e where would have been the ne * law 6 


8 The court therefore. diſcharged the ale: for a new trial. 


It was . to be very ee in ee this WY from 
the work of ſuch an accurate reporter as Mr. Douglas, for two 
reaſons: 1ſt, Becauſe it is a determination, exactly conformable 
to that of Goſs v. Wilbers, recognizing and confirming the 
principles there laid down; and 2dly, To relieve the court 


from the obſervations made, on account of the above deciſion. 


Weſkett on In- A caſe has appeared in print, under the name of Milles v. Hayley, 


Grange, p. 4+ 


judgment of the court. It was thought 
differences; as nothing is ſo neceſſary in 
cially in thoſe of inſurance, 


upon the ſame policy, the ſame ſhip, and ſame voyage: but 


the author of the works in which it appears, could not poſſibly 
have been preſent at the trial; and the facts muſt have been 
miſtated to him : or if preſent, he has not taken down the 


evidence with ſufficient accuracy. For he has not ſtated, that 


on the capture, part of the cargo, and alſo the rigging, were 


taken away: that part of what had been left of the cargo was 


waſhed overboard : that 57 hogſheads of the ſugar that re- 
mained, were damaged : : that the ſhip was leaky, and in ſuch 


a ſtate, that ſhe could not be repaired without unloading her 
entirely: that the ſalvage amounted to the value of 40 hog- 


| ſheads of ſugar : that the repairs would have exceeded the 


freight by more than 100 /.: and that the embargo was to 
continue till the 27th of December : whereas the ſhip ought to 


have arrived at London in the Fuly preceding: all which cir- 
cumſlances are to he found in Mr. Douglas's report: all of 


them are material to the deciſion of the cauſe, and upon all of 


them much ſtreſs is laid by Lord in delivering the 
oper to note theſe 
| caſes, more eſpe» 
as the accurate and preciſe ſtate. 
ment bal nee. 0 e 


* " 


"iſ TRY the . ae in 656 . Wi hers, . 


Was ſo very general and comprehenſive; yet it certainly is not 


2 3 * ; i 
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or ABANDONMENT.” 8 nope | 


th be conſidered, ene the poſſibility of an exception WC H SAVE 

| " the eee ek "Ne Knee neee en E fame ke — | 
bs 1 Rom the whole Ader er the Chief Juſtice's we 1 

earned argument upon that occaſion, it is apparent, that he — 

at that very time an exception in his view: and from ſome of 

the words he then uſed, it would almoſt induce one to re 5 

that his lordſhip had foreſeen the very eaſe, which Wenne 

abe to 1 RE WARY a ww ee e 


0 Pd 


1 was a 1 en ears Wed at Cuitthatt, at the - firing Hamilton v. 
there before Lord Mansfield, after Michaelmas term 1760, in 2 8 127 
an action brought againſt the defendant, as one of the inſu- ap” N 

ters, upon a policy of infurance from Virginia or Maryland” 
to London, of a ſhip called the Selby, and of goods and mer- 
chandize therein, until ſhe ſhall have moored at anchor 24 
hours in good ſafety. The caſe Hated ”—_ we ee Io 
the Court was as nf | l 

That the tip Selby mentioned in the debe belt w valued f 
at 1, 200 J.; and the plaintiff having intereſt therein, cauſed the 
policy in queſtion to be made; and the ſame was accordingly 
made, in the name of John Mackintoſh, on behalf and for the - 
uſe and benefit of the plaintiff, and was ſubſcribed by the de- 
fendant, as ſtated, for 100 J. That the ſhip was in good ſafety 
at Virginia, where ſhe took on board 192 hogſheads of to- 
bacco, to be delivered at London. That on the 28th day. of 
March, the departed, and ſet ſail from Virginia far London 3 
and on the 6th day of May following, as ſhe was. failing and | 
Proceeding in her ſaid voyage, was taken by a French priva- [P 158 J 
teer called the Aurora of Bayome. That at the time of the / 
capture, the Se/by had nine men on board; and the captain of [ ou J- 
the ſaid privateer took out ſix, beſides the captain, leaving only 
the mate and one man on board. That the'French put aprizes 
maſter and ſeveral men on board the ſhip Selby, to carry her ta 
France. That as the French were carrying her towards Francs 
on the 23d day of the ſaid May, ſhe was retaken off Bayonne, 
by an Engliſh man of war; and accordingly ſent into Phmouth, 


wher th grind the cn dy of Jas following: That the 
1585 N | Plaintiff 
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e nA r. plaintiff, 3 ſoon Ae bene pb back; 
— dr. befallen his ſhip, the Se/by, wrote a letter on the 23d of Nu 
to his agent John Mackintoſh, living in London, to acquaint the 

defendant, * that the plaintiff did from, thence abandon to him 

his intereſt in the ſaid ſhip, as to the ſaid 1004. by the deſen- 

« dant inſured. That the ſaid I. M. on the 26th of June, ac- 

quainted the defendant, with the oſſer to abandon the ſhip; to 

which the defendant anſwered, that he did not think himſelf 

% bound to take to the ſhip; but was ready to pay the ſalvage, 

© and all other loſſes and charges that the plaintiff faſtained by by 

t ite capture,“ That upon the 19th-day. of Auguſt, the ſhip 

„ was brought into the port of London, by the order of the 
n bo owners of the. cargo, and the recaptors: that the ſhip Selby, 

* ſuſtained. no damage from the capture, That the whole Fargo 

of the ſaid ſhip was delivered. to the freighters, at the port of 

Landun, who. paid the freight to Benjamin Vaughan, without 

5 | prejudice, The queſtion, therefore, ſubmitted to the opinion 
8 of. the court is, Whether the Plaintiff, on the ſaid 26th day of 
June, had a 510 to abandon, and has a 2 to recover, as 
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* en nen he No upon this.queſtion, a aber 
8 taken time to deliberate upon it, their unani - 
maus ee was e by the ne 


Lord: Aan. The plaintiff has e in his a. 

ton, as the baſis of his demand for a total loſs, * that by the 

* capture, the ſhip became wholly: loſt to, him. Fhe general 

queſtion is, Whether the pluintiff, wha, at the:time of his ation 
brought, at the time of his offer to abandon, and at the time 
of his being firſt apprized of any aceident having happened, 

[ 159 ] hadonly, in truth, ſuſtained: a: partial loſs, ought to recover 

for a total ona In ſupport of the aſſixmative, the counſel for 

the plaintiff inſiſted: on the four following points: 1ſt, That 

by this capture, the property was ahanged:; and therefore, the 

loſs total ſon ever. 2dly; If: che property: were not changed. 

yet the captune uns a total: loſs. 3dly, That when the ſhip 

was brought: _— particularly on the 26th. day of 

nen the recovery. was.not f. ſuch as, in trutb, changed: _— 

tanty 
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OF ABANDONMENT: 
tality. of the loſs into an average. 4thly, Suppoſing it did, 
yet; the loſs having once been total, a right veſted in the inſured 


to recover the-whole-upon abandoning; of which __ he 
nn ee wy Mn b 


material between the inſurer and inſured, it would not be 
applicable to this caſe; becauſe by the marine law of England, 
there is no change of property, in caſe of a capture, before 
condemnation; and now by the act of parliament, the jus 
poſtliminii continues for ever. I know many writers argue, 
between the inſurer and the infured; from the diſtinction, whe- 
ther the property was or was not changed by the capture, ſo 
as to transfer a complete right from the enemy to a recaptor, 
or neutral vendee, againſt the former owner. But arbitrary 
notions concerning the change of property by capture, a8 


between the former owner and recaptor, or a vendee, ought 


never to be the rule of deciſion, as between the inſurer and 
inſured upon a contract of indemnity, contrary” to the real 
truth of the fact. And therefore I agree with the counſel for 


; A to the igſtipoint: If the a were etal 


CHAxAEP 
tx; 


Py Id 


29Geo. II. c.3# - 
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the plaintiff, upon this ſecond point, that by this capture, | 


while it continued, the ſhip was totally loft, though it be ad- 
mitted, that the property, in the caſe of a recapture, never was 
changed; i but en be the nnn „ A ll 


«Thethird ah an W ofthis lind mal. 
upon the particular circumſtances. It does not neceſſarily follou 
that, becauſe there is a recapture, therefore the loſs ceaſes to ho 
total. If the voyage be ſo defeated, as not to be worth the fur- 


ther purſuit; if the ſalvage be high, and the other-expences 
great; or if the underwriter refuſe to bear theſe expences; 


the infured may abandon. But in the preſent caſe the voyago 
was ſo far from being loſt, that it had only met with a ſhort: tem- 


porary obſtruction; the ſhip and cargo were both entirely ſafe; 


the expence incurred did not amount to near half the value; and 
upon the 26th of June, when the ſhip was at Plymouth, and the 
offer was made to abandon, the: inſurer undertook! to pay all 
charges und expences, to which. the plaintiff might be put by 
TO e 
3 then 


[160] 


c OY r. then ceaſed to be total, was built upon a miſtaken pod 
Wwe che recaptor had a right to demand a ſale, and to put a flop 
do any further proſecution of the voyage. But that is not 10, 
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The property returned to the plaintiff, pledged to the recaptors 


ö | * « The Slaintif's mich for an eee This afion 
| then muſt be founded upon the nature of his damnification, 

» 5 as it really is, at che time the action is brought: It is repug - 
| | nant, upon a contract of indemnity, to recover as for a total 
loſs, when the final event has decided, that tlie damnifica- 
tion, in truth, is an average, or perhaps no loſs at all. What- 
ever undoes the damnification, in whole or in part, muſt ope- 
rate upon the indemnity, in the ſame degree. It is a con- 
tradiction in terms, to bring an action for indemnity, when, 
upon the whole event, no damage bas been ſuſtained. This 
rs ſo much founded in ſenſe, and the nature of the 
Hort thing, that the common law of England adopts it, though in- 
elined to ſtrictneſs. The tenant is obliged to indemnify his 
lord from waſte ;' but if the tenant do, or- ſuffer waſte to be 
| done in houſes, yet if he repair before any action brought, 
[ 161 J there lies no action of waſte againſt him. He cannot how- 
Ce Lit, 533, ever plead 4 nen fecit vaſium;;?* but the ſpecial matter. The 
| cul mayer hs un the injury being repaired before the 
aQion 


1 4 

fl ' for one- eighth of the value, as ſalvage for retaking and bring- : 
0 ing the ſhip into an Engliſ port. Upon paying this, the owner 
| was entitled to reſtitution. ' The recaptor had no right to ſell 
9 the ſhip. If they differed about the value, the Court of Ad- 
ij " miralty would have ordered a commiſſion of appraiſement. In 
i YE this caſe, it was the intereſt of the owner of the ſhip, the own- 
4 ers of the cargo, and the recaptors, that ſhe ſhoyld forthwith 

1 proceed upon her voyage from Plymouth to London. But had 
ly the recaptor oppoſed it, or aſſected delay, the court of Admi- 
I \ralty would have made an order for-bringing her immediately 
jt to London, her port of delivery, upon reaſonable terms. There- 
1 ſore it is moſt clear, that upon the 26th day of June, the ſhip 
if had ſuſtained no other loſs, by reaſon of the capture, than aſhort 

; temporary obſtruction, and a charge which the defendant had 
q "offered to pay and / ſatisſy. ＋ his en the On to the fourth 
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Action brought, the plaintiff had eee and what C W DN r. 
ever takes away the cauſe, takes away the action. Suppoſe a Ha 
furety ſued to judgment; and afterwards, before an action is | 
brought, the principal pays the debt and coſts, and procures ſa- 
tisfaction tobe acknowledged upon record: the ſurety can have 
no action for an indemnity, becauſe he is indemnified before any 
action is brought. If the demand or cauſe of action does not 
ſubſiſt, at the time the action is brought, the having exiſted at 
any former time can be of no avail. But in the preſent caſe, 
the notion of a veſted right i in the plaintiff to ſue as for a total 
loſs; before the recapture, is ſictitious only, and not founded in 
truth. For the inſured is not obliged to abandon, in any caſe; 
he has an election. No right can veſt as for a total loſs, till be 
has made that election: he cannot ele, before advice is re- 
ceived of the loſs ; and if that advice ſhew the peril to be over, 
and the thing in ſafety, he cannot elett at all, becauſe he has 
no right to abandon when the thing is ſafe. - Writers upon 
maritime law are apt to embarraſs general principles with the 

poſitive regulations of their own country : but they all ſeem 

to agree, that if the thing be recovered before the money is 

paid, the inſured can only be entitled according to the final 

event.” His lordſhip here cited the paſſage from Roccut, Roceus Not. 5h. 
which we have already ſeen at the unn of this b 

i then NOT 8 

 « In the caſe alma e d upon a wager po- Vide ante, c. 4. 
licy, the loſs was held not to be total, after the return of the © 7 | 
ſhip Prince Frederick in ſafety; though ſhe had heen ſeized and 
long kept by the king of Spain, in a time of actual war. In the 

caſe of Pole v. Fitzgerald, though upon a wager policy, the vide pot, 170% 
mjority of the judges and the houſe of lords held there was no 

total loſs, the ſhip having been reſtored before the ep 

of the —_ months, the time-for which ſhe IR 2 


* 2 


the der as for a total loſs, upon an intereſt policy, aſter the 
thing was recovered: and it is ſaid, the judgment in the caſe 
of Goſs v. Withers gave riſe to it. It is admitted, that that Cafe 
was no way ſimilar. Beforethat action yyvasbrought, the whole. 
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2. 250. 


Oo ABANDONMENT. 


0 HA. P.- ſhip and cargo were literally loſt; at the time of the offer ts 


_ abandon, a fourth of the cargo had been thrown overboard; 
the voyage was entirely loſt; the remainder of the cargo was 
fiſh periſhing, and of no value at Milford Haven, where the 
ſhip was brought in; the ſhip ſo ſhattered, as to want great and 
expenſive repairs ; the ſalvage was one half, and the infurer did 
not engage to be at any expence; it did not appear that it was 
worth while to try to fave any thing: and the recaptor, though 
entitled to one half, as well as the owner of the ſhip and cargo, 
left the whole to periſh, rather than be at any further trouble 
or expence. But it is ſaid, though the caſe was entirely differ. 


ent, ſome part of the reaſoning warranted the propoſition now 


inferred by the plaintiff from it. The great principle relied 
upon was, t that as between the inſurer and inſured, the con- 
« tract being an indemnity, the truth of the fact ought to be 
« regarded; and therefore there might be a total loſs by a cap. 
<. ture, which could not operate as a change of property; and 
4. a recapture ſhould:not relate by fiction (like the Roman jus 
« paſliminii) as if the capture had never happened, unleſs the 
<« loſs was in truth recovered.” This reaſoning proved 2 con- 
2er/0, that if the thing in truth were ſafe, no artificial reaſon- 


, Ing ſhall be allowed to ſet up a total Joſs. The words quoted 


at the bar were certainly uſed, < that there is no book, ancient 
4 or modern, which does not ſay, that in caſe of the ſhip 
« being taken, the inſured may demand for a total loſs, and 
e abandon.” But the propoſition was applied to the ſubje& 
matter, and is certainly true, provided the capture, or the total 
| Toſs occaſioned. thereby, continue to the time of abandoning, 
and bringing the action. The caſe then before the court did 
not make it neceſſary to ſpecify all the reſtrictions. But I 
will read to you verbatim, from my notes of the judgment 
then delivered, what was ſaid, to prevent any inference n 
draun beyond the caſe then i,, i * 


He lordſhip, having read a great part of his former a 
ment in that caſe, went on in this way: 


* n eee 1 did FACES —— Dlan' | 
war is ſhip anc cage had, by the oecapture,. A 


2 


or AD wy | 


ſafe o heli ebizery; without having ſuſiained any damage C H A r. j 
2t all, that the infured might abandon. But, without dwelling: x, . * 5 
longer upbn principles or authorities, the conſequences of te ] 
preſent (queſtion are deciſive. It is impoſſible that any man } 9 | 
mould deſire to abandon in a caſe circumſtanoed ie the pre 2 1 
ſent, but for one of two reafons, namely, either becauſe he han | ö 
ver · valued, or becauſe the market has fallen below the originak — 1 
price. The only reaſons, that can make it the intereſt of the 4 
party to deſire, are conelufive againſt allowing it. It is unjuſt to a 5 
turn the fall of the market upon the inſurer, who has no concern 2 i 
in it, and could never gain by the riſe. And an over valuation 
is contrary to the general policy of the marine law; contrary? q 
to the ſpirit of the at of 19 Geo. 2. a temptation to fraud, and 4 
A a great abuſe: therefore no man ſhould be allowed to avail | | 
himſelf of having overvalued. If the valuation be true, the | 
plaintiff is indemnified, by being paid the charge he was put tg 
by the capture. If he has overvalued, he will be a gainer, if he 5 | 
be permitted to abandon: and he carr only deſire it, becauſe ho | 
has over-valued. This was avowed upon the firſt argument : | | 
and that very reaſon is concluſive againſt its being alloweds YA 
The inſurer, by the marine law, ought never to pay leſs, upon | | [ 
a contraſt of indemnity, than the value of the loſs: and the in- | i 
ſured ought never to gain more. Therefore, if there were oc» ; | 
caſion to reſort to that argument, the conſequence of the des | 
termination would alone be ſufficient upon the preſent o 
caſion. But upon principles, this action could not be mam» =, 3 N 
tained as for a total loſs, if the queflion were to be judged by 4 "77 l[ 
the ſtricteſt rules of common law; much leſs can ĩt be ſupported x. 3 | 
for a total loſs, as thequeſtion-ought to be decided, by the large . ' 
principles of the marine lau, according to the ſubſtantial intent | | 
| of the contract, and the real truth of the caſe. ' If the-queſtion y : 


is to depend upon the fact, every man can juũge of ihe nature 
of the loſs, before the money is paid. But if it is to depend upon 
ſpeculative refinements, from the law of nations, or the Roman 
Jus poſlliminii concerring the change or reveſting-of propetty, 
no wonder that merchants are in the dark, when dottors havr 
differed upon the ſubject, from the beginning, and are not vat 


agrerde To obviate too large an inſerence being drawn | | | 
from this determination, I delue it way be:undenſigod, chat * 


? N « 
em i the 


163 or ABANDONMENT: 


en A F. the point here determined is, « that the plaintiff; upon a pda 
„ 

dio, can only recover an indemnity, according to the na- 
os e ture of his caſe at the time of the action brought, or (at 
[ 164 ] © moſt} at the time of his offer to-abandon.”” We give no 
opinion how it would be, in caſe the ſhip or goods were re- 
ſtored in ſafety, between the offer to abandon, and the action 
brought; or between the commencement of the action, and 

the verdiẽt. And particularly 1 deſire, that no inference 

may be drawn, that in caſe the ſhip or goods ſhould be re- 

«ſtored after the money paid as for a total loſs, the inſurer 

c could compel the inſured to refund the money, and to take 

4 the ſhip or goods; that caſe is totally different from the 

preſent, and depends, througliout, upon different reaſons and 
principles. Here the event had fixed the loſs to be an ave- 

rage only, before the action brought; before the offer to 
abandon ; and before the plaintiff had notice of any accident; 
conſequently before he could make an election. We are 

therefore of opinion, that he cannot recover for a total, but 

for a partial loſs only; the quantity of which has been elli- 

mated _ the j Jury at ten ROY per cent. 258 | 


\ 


de abough the court did not chuſs unneceſſarily to ds 
ny whether, after payment as for a total loſs, the under- 
writer could oblige the inſured to refund, if it ſhould after. 
wards prove to be but partial: yet in the year 1766 this very 

| adueſtion came before them. It aroſe in the caſe of Da Cota 
Firth, v. Firth, which was cited at large in a preceding chapter; 
L 6. and the court held, that as there was a ſolemn abandonment, 
and the money was paid, and as there was alſo an agreement 
that the inſurers ſhould be content with ſuch ſalvage as the 
ſum inſured bore to the whole intereſt, the inſured ſhould not 
be obliged to-refund, but the inſurer ſhould ſtand i in his _ 


for the — 


Te has been already faid, and from the precediog ak it 

ee be a neceſſary inference, that in order to entitle the 

owner to abandon, there muſt, at ſome period or other of the 

— voyage, have been a total loſs;; for he cannot be allowed to 
ne partial into a total Joſs. | There was, however, 3 

: modern 
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modern, caſes. in | which this was. the hes point tobe . 0 1 P, 
mined· Ji of 33 1 D , n b "of 1 2 D BY —— | 


2 gt wut <4 ite zn ih Ar : i 


It Was an. ien on a policy of 33 _ the ip Cazalet and | | 
Friendſhip, from Wyburgh to Lynn, ſubſcribed by the de- n S8 
fendant for 100 J. at two guineas per cent, The deſendant p. 187. ö 
pleaded a tender, and paid 48 J. into court. The cauſe was 5 
tried at Guildhall, before Mr. Juſtice Buller, when a caſe was [ 165 ] 1 
reſerved for the opinion of the court, ſtating, that the-damages | | | 
2 Hained by. the, ſip in the. voyage. inſured, did not exceed 4.81. 1 1 
per cents which ſum the defendant had paid, into court, upon 
pleading in the action. 5 That when the ſhip. arrived at the 
port of Lym, ſhe was not worth repairing. The queſtion 
for the opinion of the court was, whether the plainiſſs had 2 5 | 
"gh. to e., 5 i | | 1 

"This cale . on to — e when Loch ud Manfel was 
abſent, 16993 ity gl \ 

r Rayon 5 

"bo Juſtice 72 * 5 queſtion is, whether nts theſe 

| circumiiagtes, the plaintiffs had a right to abandon; or, in other 
words, whether they can turn a partial into a total loſs. The 
finding of the jury in this caſe determines the queſtion, becauſe. 
it is expreſsly found that the damage did not exceed 487. per. 
cent, The,caſe then fates, that the ſhip was not worth re· 
pairing, but no mention is made of what was her real worth; 
ſo that the remaining materials of the ſhip, if ſold, may make 
up the difference between 48/7. and 1007. per cent. There has 
been no loſs either of the ſhip or of the voyage; but, being aan 
old ſhip, ſhe ſuffered ſo much, that ſhe was not worth repair- 
ing. I. cannot now determine that there was a total loſs, ; 
when the jury have already ſaid, that there was only a loſs of 
481. per cent. As to the caſe cited of Bond v. Hunter, this 
queſtion neuer occurred in it. The action way brought upon 
the homeward-bound policy; and it was ſufficient to ſay, that 
that policy never attached, for the thip had received her death's 
wound, in her outward: bound voyage. In the caſe of Mills Vide pea, 

inches a total end was put to the voyage. In the other P. 152. 


„the queſtions aroſe upon loſſes 2 happened du- 
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C H A P. 
IX. 


OF ABANDONMENT: 


ring the ſeveral voyages 3 ; here the voyage has been perform. 
ed, and the ſhip is arrived ; and aſter the jury have found that 
the damage ſuſtained did not amount to more than 487. per 


| cent. the esurt are precluded from am I it is a ar ny 17 0 * 


5 {F 
4 4 $$ 3 7 ; Ky '1 # 4 t 11 1 * ID 


3 


Mr. - Joſtice ney ehe facts Wh in this be Lin 
any queſtion, v whether this can de conſtrued to be a total loſs. 
If the inſurers ſhould be held! table here, it would be making 
them inſure the goodneſs of the ſhip ; and if the owners can 
recover às for à total loſs in this caſe, they might equally have 
recovered on account of the bad conditon of the veſſel, though 
ſhe had not received much damage at ſea. It is not ſlated that 
the ſhip received her death's'wound' inthe courfe of her voyage. 
When ſhe came into port it was found ſhe was not worth 
repairing ; but nn conſtat if ſhe had not received any damage 
during the voyage, ſhe would have been worth repairing. And 
though the veſſel was not in a ſound fate, yet ſhe had arrived 
in ſafety twenty-four hours; and the jury having exactly de- 
fined what degree of damage ſhe had ſuſtained, we cannot 


lay that the dor d * to recover any more... 
EATS 144 q 1 \ 


OY Jaſtice Buller. * Nothing" can be better eftabliſhed than 
that the owner of-a ſhip can only abandon in cafe of # total 
loſs. The caſes which have been cited went upon that ground. 
In the caſe of Fenkint v. Mackenzie, though the ſhip was 
brought into port, yet the capture, as between the affurer and 
aſſured, was a total loſs. But there is no inſtance where the 
owner can abandon, unleſs at ſome period or other of the wyage 
there has bern a total oſs. Na fuch event has happened here; 
for the Jury have expreſsly found, that the loſs amounted 
only to 48 J. per cent. Even allowing 72/al 72/5 to be a tech- 
nical expreſſion, yet the manner, in which the plaintiff's 
counſel has ſtated it, is rather too broad. It has been ſaid, 
that the inſurance muſt be taken to be on the ſhip as well as 
on the voyage; but the true way of conſidering it is this: 7 
is an inſurance on the ſhip for the voyage. If either the ſhip, 
or the vayage be loſt, that is a total loſs; but here neither 
is leſt. The caſe of OG v. nen ane vpn 


mn (33-448 9 
ö In 


O F ABANDONMENT: 


In another caſe, an action was brought on a poliey of in- 
ſurance on the Prince ,of. Hales, in port or at. ſea, for ſix 
months, from the 18th uh 1777, The ſhip in queſtion 
was in government ſervice, bound from Cort to Quebec. 
She arrived there, but the ſeaſon being too far advanced be- 
fore ſhe was ready to return, ſhe Aas removed into the 64 
ſon: but, on the 19th November, ſhe was, driven from 
thence | by 2 field of ice, and damaged by running on the, 


rocks. The condition of the ſhip could not be examined till 


April following, after the expiration of the policy.” She was 
then, however, found to be bulged and much injured, but 
not thought irreparably-ſo. In the progreſs of the repair, dif- 
ficulties: aroſe for want of materials; and the captain, after 
conſulting the merchants and agents in the country, ſold her. 
An account was made up, charging the inſurers with the 
whole amount, and crediting them . the ſums e which 
the 1 * as ee Hg rd ans; #1 


Lord Maisfets, at ths nt bald; 2.40 The great * in the 
cauſe is, whether this is a total loſs by this accident. It is a 
new queſtion: upon which I ſhall reſerve a caſe for the opi- 
nion of the court.” After argument by counſel on both 


fides, his lordſhip ſaid, the juſtice of the caſe ſeemed to be, 


that the loſs in November ſhould be taken as an average, not 
a total one; and that the whole court were of opinion, that 
the ſhip ſhould be conſidered as damaged on hay: e of No- 
e but not __ lo __ | | 1111 

in a ſubſequent. Ms than: Lond, Hs: at N 6 Pris 
it was held in an action on a policy for ſix months, where 
the ſbip had been captured and carried into Cbaurleſtorun, ſold 
by the captors, by. authority of the French conſul there, 
and purchaſed by the captain for account, of the original 
owners, that this was only tobe. conſidered as a partial 


: 


0 H AP. 
IX. 


eee v. 
Bradley, ; 
Eaſt. 20 Geo. 
III. 


L 167 J 


M«Maſters v. 
Shoolbred, Sit- 
tings at G. H. 
after Mich. 35 
Geo. III. Eſpi- 
naſſe's caſes at 


N. P. 237. 8. C. 


loſs, and that the owners could not abandon, Lord Kenyon 


being of opinion that the captain was agent for the owners, 


recovering the veſſel upon their account, and paying a 


kind of ſalvage, the amount of which would be the loſs 


ſuſtained, and which only conſtituted an average loſs, His 
. $2 lordſhip, 
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& 1 4 teiathip; vowever, admitted, that when the ſhip had been cap. 


INS: 


Havelock v. 
Rock wood, 

8 Term Rep. 
Þ. 66. 
See ante, p. 69. 
aud poſt, ch, 18. 


O F CAN BOE. 


tured and carried into port in the enemy's poſſeſſion; the aſ. 
ſured at that period might have abandoned. But not having 
done ſo till the veſſel was recovered, they nn now oy Li 


bor an N fols. 


When the caſts of M*Ma ur v. 1 was | before . 
court at N Prius, it did not 'occur-to the counſel for the 
defendant to object, that the act of the French conſul was 
illegal, and contrary to the law of nations; and conſequently. 
that the money paid by the original owners, there being no 
ſentence of condemnation, was in the nature of a ranſom; 
and that ranſoms being poſitively prohibited by the ſtatutes of 
22 Glo. III. ch. 25. and 33 Geo. III. ch. 66. ſ. 37, 38, & 


39. the money paid by an aſſured for the ranſom could not be 


a charge upon the underwriter. But in a ſubſequent caſe, 
where this objection was taken, and a caſe reſerved upon it 
for the opinion of the court, the whole court, aſter two argu- 
ments, were -unanimouſly of opinion that the objection was 
well founded; that money paid by an :aſſured under thoſe cir- 
cumſtances was a ranſom; and rpg ge could not che 
* from the CORONER ii or Mow 


* . * * 
* 1 % a er! 1 2165. 2 570 : 


Theſe wow __ che cg he e ebenen 
at length, beeauſe the prineiples of abandonment are ſo clearly 
and accurately defined, and are ſo aptly illuſtrated by refer- 
ring them to the particular circumſtances ariſing in thoſe 
cauſes, that it would be abſurd to inſiſt more upon the ſub- 


| ject 5 | as the reader muſt from them be able to collect every 


1 thing relative to abandonment. Nor let it be objected, that 


thoſe were almoſt all caſes of abandonment after à capture; 


for many of the rules there laid down were general in their 


nature, comprehending caſes of wreck, and detention, muta- 


2 Burr. 696. 


tis mutandis, as well as thoſe of e pen Thiwwill 0 ben 
1 by 5 two ene a, rt b | 


© Suppoſe a neutral pi is arreſted, * detain 6 by a foreign 
prince by an embargo, the owner immediately, upon hearing 


of ny accident, would have a * to abandon; becauſe no 


O F ABANDONMENT: 


man is bound to wait the event of an embargo. But if the 
ſame ſhip, that brings the account of the embargo, ſhould alſo 
inform him, that the embargo was taken off, that the ſhip had 
only been detained two or three days, that very trifling or no 


damage had ariſen, then it is impoſſible to ſay that the mer- 


chant may abandon; becauſe, as we have ſeen, it is a prin- 
ciple of good ſenſe, that a man cannot make his election, 
whether he will abandon or not, till he receive advice of the 
loſs; and if by the ſame conveyance, it appear that the peril 


is over, and the thing inſured is in ſafety, he has loſt his 


election entirely; becauſe he has, and can have no „ to 
n n 505 vo ok is ſafe. | 


The ſame dane governs in the 0b b for let 
us ſuppoſe a trunk of bullion, as in the caſe of Da Coſta v. 
Firth, to be the property inſured ; and that, the ſhip being 


167 4 
CT Hz, Aft Þ,” 


IX. 
— 


2 Burr. 1211. 


[ 168 ] 
4 Burr. 1966, 


wrecked, this trunk of courſe goes to the bottom; the 
owner would inſtantly be entitled to abandon to the under- 


writer, and to call upon him to contribute, as in eaſe of a 


total loſs. But if it ſhould ſo happen, that before the aftion 


was brought, or before the offer was made to abandon, 
the bullion ſhoyld be recovered, and reſtored to the owner, at 
the place of deſtination, upon paying a moderate ſalvage; in 
that caſe, it would fall within the rule of Hamilton v. Mendes; 
and the aſſured would only be entitled to recover an indem- 
- nity, according to the nature of his caſe, at the time when the 
action was brought; N dr he n not be allowed 
to greed 18. | 


Pen feng ſettled alſo by a ſolemn decifion of the 
court of King's Bench, in what caſes a loſs ſhall be deemed 
to be total, after an accident by perils of the ſea. A policy 
was effected in London upon the /hip Grace, her * cargo 


Manning v. 


Newnbam, Trin. 


22 Gco. III. 


« and freight, at and from Turtola to London, warranted to 


depart on or before the firſt of Auguſt 1781. The ſhip 


« valued at 2, 470 J. the freight at 2,250 % and the cargo at 


460 12,400 4. At A premium of 25 guineas Per cent. to e- 
turn 10 per cent. if ſhe depart the Met Indiot with convoy 
for England and arrives,” At the head of the . 

| 83 is 


O'F' ABANDONMENT: 


is the following declaration, viz.-on ſhip, freight, and goods, way. 
ranted free of particular aue rage. This ſhip, with her cargo, 
was a Dutch prize taken by a privateer of Toriola, and was 
there condemned; during the whole of her ſtay at Tortola, 
| (four or five months) ſhe was never unloaded. On the firſt 

of Auguſt the whole fleet of merchantmen got under way, un- 
der the convoy of the Cyclops, &c. but not being able to get 
clear of the (iſlands that day, they caſt anchor during the 
night, and the next day got clear of the iflands. About 10 
o' clock on the 2d of Anguſt, ſeveral ſqualls of wind aroſe, 
which. occaſioned the ſhip to ſtrain and make water ſo faſt, 
that the crew were obliged io work both pumps; and, on 
the third, the captain made a ſignal of diſtreſs: in conſe- 
quence of which, ſhe was obliged to return to Tortola, under 
protection of one of his majeſty's ſhips. The captain made 
his proteſt, and a ſurvey was had, by which the ſhip was de- 
clared unable to proceed to ſea with her cargo, and that ſhe 
could not be repaired in any of the Engliſh iflands in the Ze 
Indies: and that many of the ſugars in the bilge and lower 
tier were waſhed out, and ſeveral of the caſks broke and in 
bad order. The ſhip and the whole of the cargo were ſold 
accordingly. at Tortola. The aſſured claim a total loſs of ſhip, 
cargo, and freight, which the jury thought right, and found 
accordingly, A motion was made for a New Trial, which 
upon full conſideration was refuſed, | 


Lord Mansfiels, aſter ſtating the evidence, and that his pre- 
Judices at the trial were in favour of the underwriters, pro- 
ceeded thus: © but notwithſtanding this inclination of my opi- 
nion, upon full conſideration we think the jury have done 
right. If by a peril inſured the voyage is loſt, it is a total 
loſs; otherwiſe not. In this caſe the {hip has an irreparable 
hurt within the policy; this drives her back to Tortola, and 
there is no ſhip to be had there, which could take the whole 
cargo on board. There were only two ſhips at Tortola, and 
both could not take in the cargo. To ſhew how completely 

| the voyage was loſt, and that no ſhip could be got, the aſſured 
have not been able 10 ſend that part of the goods, which they 


n forward to Londen, It is admitted there was a 
total 


* 


— 


total loſs on the freight, becauſe the ſhip A ann 
the voyage. The ſame argument applies to the ſhip and 
cargo. It is a contract of indemnity; and the inſurance is 


wy 


CH x B 
IX. 


that the ſhip ſhall come to London. Upon turning it in every 


view, we are of opinion that the voyage was totally loſt, and 
that is the wel of our eee The rule was diſ- 
n AN e deln 7.4 al lien 

n e was dad in Aa ee W ha Cranks the 
8 juſt recited, it will appear, that in wager policies, it was 
uſual to ſet up a total loſs between third perſons, for the pur- 
poſe of their wager, though in fact the ſhip was ſaſe, and re- 
ſtored to the owner. But in ſome of tlieſe caſes, the loſs was 
held not to be total; and as in moſt of them general verdicts 
were given, and no report of the judge's direction is to be 
found, it is now impoſſible to determine upon what grounds 
the deciſions turned. As has been truly ſaid, however, theſe 
queſtions never can ariſe again, becauſe they originated from 
wager policies, which are now prohibited by law. But as 


the caſe of Pole v. Fitzgerald was one of thoſe, in which the 


majority of the judges, and the Houſe ef Lords held, that 
though the (hip might be deemed loſt for a time; yet as ſhe 
was afterwards recovered, the event of a total loſs had not 


finally happened, according to the conſtruction of the wager 5 


and as it has frequently occurred in the courſe of our en- 
quiries, it may een to dine A tort arronnt of it in this 


n 5 ) [ 
* J N 4 19 4 "WM 4 2 1 * T p 
* . - i 1 4 } . 2978 24 k 7 4 1143 ul + * a * Y 1 *. N oy 


3 


en was an 3 on a policy of Gs on "the ſhip Gad. 
fellow privateer, at and from Jamaica, to any ports and places 
where and whatſoever, at ſea or ſhore, a cruiſing from place to 
place, for and during the term and ſpace of four calendar 
months; the ſhip was valued at 1000 J. without further account, 
and free from average. The detendant in 1744, had ſubſcribed 
100 J. and the plaintiff declared for a total loſs of the e. 
by a — 4 the men. i e 1 


The aſs came 'on to as 5 at Guildhall oc the 18 


Chief Juſtice Lee, when a ſpecial verdict was found, ſlating,. 


84 8 That 


Ch. 4 p. 69. 
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Fitzgerald v v. 
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dr ABANDONMENT: 


c . A P. That the defendant had ſubſcribed the policy, Rated in the 
2 declaration: that the Goodfellow was an Engl. % privateer, 


Vide ante, E. 4. 
pi 73. 2 Burr. 
1209. 


tion ſub ſine. 


duly commiſſioned; was ſafe at Jamaica on the 14th of 
June 1744, and ſailed from thence the ſame day: that on 
the 10th of Fuly 1744, ſhe took a French prize of the value 


of 4,200 J. ſterling: that afterwards the ſaid ſhip was ſailing 


on her cruiſe, for a port or place called the River of Dogs, to 
fetch water and while ſhe was ſo ſailing towards the River 


e Dogs, and within the four months mentioned in the po- 
licy, the crew mutinied againſt the captain and his officers 


and by force carried the ſaid ſhip againſt the will of the cap- 


tain and officers, who could not reſiſt, to Jamaica: and be- 


fore her arrival there, cauſeleſsly, againſt the conſent of the 
ſaid captain, ſeized the boat, fire-arms, and cutlaſſes, carried 
off the ſame, and deſerted the privateer, by which the voy- 
age and cruize were totally prevented and loſt for the re- 
mainder of the four months: that the ſhip arrived at Jamaica 
and was there in good ſafety at and after the end of the four 
months; but was prevented by the mutiny and deſertion, from 
ſurther purſuing her cruife : that the perſon inſured had inte- 
9 in the "oy to mene of the ſum inſured. 

This caſe was l in the King $ Buned, « 420 * 
was given for the plaintiff. Upon a writ of error, the Court 


of Exchequer Chamber unanimouſly reverſed that judgment. 


The Houſe of Lords afterwards confirmed the judgment of re- 
verlal, being of opinion, with the majority of the judges, that 
the inſurer, being, by the terms of the policy, free from all 


average, the plaintiff could not be entitled to recover but in 


caſe of a total loſs 3 and the ſhip being found, by the ſpecial ver · 
dict, to be in good ſafety, at her proper port, at and after the 
end of the four months, for which the inſurance was made, there 
could be no loſs. The counſel for the plaintiff cited many 
caſes, in which the plaintiffs had judgment for a total loſs, al- 
though the ſhips remained in being; moſt of whichhave already 
been referred to in the chapter upon capture. But thoſe caſes 
were abſolutely denied by the other ſide; or, if admitted at all, 


it was inſiſted, that they made for the defendant. This cir- 
Sec toe fntroduc- eee among many others, ſtated in the introduftion of 


this 


Of ABANDONME Nx. 


this work, ſerves toevince' the great ſuperiority whieh the mo- 
dern ese of wor baer mms o gang row 


WO” wh 14 Jets Ritter 


(2 * * x 


In many of the Aagthbe countries on * continent of - Bu 
rope, the time, within which the abandonment muſt" be made, i$ 
fixed by poſitive regulation. Thus in France, it is ordained, 
that all ceſſions or abandonments, as well as demands in virtue 
of the policy, ſhall be made as follows: In fix weeks, for laſſes 
happening on the coaſts of the country, where' the inſurance 
was made: in three months, in other provinces of our king- 
dom: in four months, on the coaft of Holland, Flanders, and 
Fngland:' in a year, in Spain, Italy, Portugal, Barbary, Muſ- 
covy, Nortoay r and in two years, for the'coaſt of America, the 
Braſils, Guinea, and other diſtant countries. When theſe 


171 
CHAP 
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Ord. of Lew. 16. 


t. Inf 
— 


terms are elapſed, the demands of the aſſured ſhall not after- 


wards be admitted. In caſes of detention, the ſame ordinance 


provides, that the abandonment. ſhall not be made before ſix 
months, if it bappen in Europe or Barbary, If in a more 
diſtant country, in a year; both to commence from the day of 
the notifying this detention to the inſurers. A ſimilar regu- 
lation to that laſt W 15 to be fron! in the. ns . 
of Bilblas. 


In the law of Englund till lately we had no limitation of time, 
with reſpect to abandonment, at leaſt that I was able to find: 
and I believe that none ſuch exiſted. But from what has been 
ſaid in the prereding part of this chapter, it would appear, that 
the inſured has a right to call upon the underwriter for a total 
loſs, and of courſe to abandon, as ſoen as he hears of ſuch a 


[ 172 J 


Art. 49. 
2 Mag. 416. 


calamity having happened, his claim to an indemnity not be- 


ing at all ſuſpended by the chance of a future recovery of part 
of the property loſt: bercauſe, by the abandonment, chat 
chance devolves upon the underwriter, hy Which means the 
intention of the contrading n is W e and 
n yoo? 18 en 173 5 's 


Ina Sen decifion' it Weed A bbs King's 
_— that as ſoon as the inſured feceive aceounts of ſuch a 
| loſs 


Mitchell v. 1 
t Term R. 608. 
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172 OF ABANDONMENT, 


Cn — P. loſs a entitles them to abandon, they muſt, in the firſt inſlance, 


make their election whether they will abandon. or. not: andif 
33 they abandon, they muſt give the underwriters notice in a rea- 


ſonable time, otherwiſe they waive their right to abandon, and 
can never afterwards recover for a total loſs. This determi. 
nation was certainly equitable and juſt; for otherwiſe it was 
|. __ Impoſſible to ſay, at what time the reſponſibility of the under- 
o& 7 7 

pens writer was to end, they would be liable to be called upon to 
cContribute at any indefinite period, and a great deal of uncer- 

tainty would be introduced into this rale of, lw. 


9 a in more recent ik the W laid e Io the 
court in Mitchell v. Edie, as to the obligation upon the aſſured 
to make his election, whether he will Oo. or opts Was 


Lan? ee EO Ate RR Oye 
a abe on a policy of ae on linen on board the n. 
enc ke ulld 
hall Sittings in trite, at and Ow enn to 8 BOY ft 7 623 
B. R. after Mi- | 
N 1795. 


The e was he by a Fo privateer within: 2 few 
leagues of Jamaica. Part of the property inſured was plun- 
dered and taken out of the ſhip. The captain, boatſwain, and 
all but ſeven men, were taken out of her: a fortnight after 
ſhe was captured, as the captors were making their way to 
America; the ſhip with the remainder of her cargo was re- 
taken by an Engliſh frigate, and taken under a prize maſter to 
Antigua. The ſhip and cargo were both ſold under a decree 
of the Vice Admiralty Court of Antigua, by a prize agent, 
who received the proceeds, and was to pay them over to the 
concerned, upon r of one 005 . bew to 
the laſt e act. c chef va get | 

- The pet nd en were wy at e, on the 
Ries of February 1795; but it was not known where the ſhip 
was carried till the 3oth of March, when a letter was received 
at Llopdes, addreſſed to the owners and freighters and under- 
writers on ſhip Amphitrite and cargo, from the judge 6f the 


FAT Vice Admiralty Court of Antigua, informing them of the ar- 


rival and ſale of ſhip and cargo under a decree of the court, 
and 


VVV Py, we 


o ABANDONMENT _ nas 


and deſiring to have ſome agent appointed to remit the pro» 05 5, 2 * 
ceeds to England,” Powers of attorney were ſent out in April 3 
by the aſſuted far. this purpoſe; and the proceeds were deſired 

to be remitted to the banking-houſe of Sm7th, Payne; and Smiths 
one of which gentlemen was agent to the aſſured. The de- 
fendant was acquainted in April of the loſs, but no abandon- 
ment was proved to have been made till, Auguſt, near four | | 44 
months alter Mr. Payne, who was the plaintiff's agent, had ſeat - 
out the power of attorney. On the part of the plaintiff, it | 
was contended. that, admitting there was no abandonment, in 
this caſe the praperty baving been abſolutely ſold and converted MW 
into moneys before the parties knew. where the ſhip was taken . 
to, the loſs was abſolutely total in its nature; and therefore 
there was no occaſion for an abandonment, | 


# 
Ae OOO EO Inn POO —— — x — 


Lord Kenyon, though he did not give any decided opinion | 
upon this point, inclined to think, ( that an abandonment was 
neceſſary ; and that the caſe was the ſame as if the property 
had remained in Hpecie at Antigua, and had not been ſold (a). 

That the aſſured is not bound to abandon in any caſe; and 
might, in caſe the ſales had been very advantageous, have „ : 
taken the benefit of them in the ſame manner as they might | | 
haye retained this property, if it had remained in ſpecie. But 

the aſſured muſt make his election ſpeedily, whether he will abandan 

or not, and put the underwriter into a filuation to do all that is 

neceſſary for the preſervation of the property, whether ſold or un- | [= 

fold. He cannot lie by and treat the laſt as an average leſs, and . 
late meaſures for the recovery of it, without communicating that 
fat to the underwriters, and letting them know that the property 

is abandoned to them. 


Verdi for plaintiff, ſubject to an account as for an average 
lols. 


But if the inſured, hearing that his 5 is "_ diſabled Da Coaa v. 


Newnham, 


and has put into port to repair, expreſs his deſire to the under- 2 Term R. 407. 


6 In the caſe of Hodgſon and another v. Blackifton, Sittings after Hil. 
Term, 38 Geo. III. in the King's Bench, it was held, that a notice of aban- 
donment was neceſſary, though the ſhip and cargo had been ſold and converted 
into money when the notice of the loſs was xeceived, 


vyri ters 


13 o ABANDONMENT. 


C 4 A P. writers to abandon, and be diſſuaded from it by them, 5 
8 they order the repairs to be made; they are liable to the 
owner for all the ſubſequent damage occaſioned by that re- 
925 ſuſal, though it ſhould amount to the whole ſum inſured. Be- 
' cauſe the reaſon why notice of abandonment is deemed ne- 

ceſſary, is to prevent ſurprize or fraud upon the underwriter : 

but in the caſe put, ure m 15 n —_ __ nn 
ae notice. ENT = 

{ we dee thus taken a view, in this and the eight W 
chapters, of the nature of that inſtrument by which the con- 

tract of inſurance is effected; and of the different modes, by 

which it may be conſtrued: we have treated of the various 

loſſes, to which the underwriter ſubjects himſelf by that con- 

tract; we have ſhewn, when the loſſes are to be conſidered as 

partial, when as total; and in what caſes, and under what cir- 
cumſtances, the inſured ſhall be allowed to abandon to the un- 

derwriter. The courſe of our enquiry now naturally leads us 

to obſerve, in what inſtances the inſurer is diſcharged from 

any reſponſibility ; either on account of the contract being 

void, from its commencement, by reaſon of ſome radical de- 

fett; or becauſe the inſured has failed to perform ſome ef 

- thoſe conditions, neceſſary to be fulfilled on his part, before 

* can call ao the inſurer for an indemnity. EE 


2 


E 0 af 
18 3 i 
$84.3. © 304 
„ 
Ine 
8 : 4 
* 4% 4 Fa 4 
F 
+ <4. 
| 4 5 n. 
e 
+ 39 
5 0 
N 
GY | _ 
+ ol # 7 
14 * . 
32 7 1 
r 
N 1 
"x 14 1 
[4 e 
N 8 
8 Ab * 
. 
* 1 * 2 
r 
1 $f 
* 4-28 
75 "EY 
6 6b, . 
1 N en 4 
K Bb * $07 
4 + ws 
, n ( $38.08 
n / 
WES. 
: FI. 2 5708 
LY! 
2 CPE i 
$1 0! 12 e , 
r 
r 
nn Wine 
3 a 8 
0 „ 
e e 
-+ FI P86 
ien . 
. YT” ir 
4 5 
4, . 50 
4 ' | 
* 15 F538 
7 8 
1 . 
1 N 
1 FEY 
7 4 1 * 'n 
2 q 
HG 5 
* 448 
N "8 
. 28 
#. YT $ "YN 
: 28 113 
RP, 18 
l x 
* . 1 479 
1 
5 4 
R= . 5 
\ Pf 'D 4 wy © 
4-5 12:0 
o 4 » ; * 
19 „ 
1 1 
BI; 11 
* 
as (a . 
Ta 1. 
5 [el 
+7 7 14. FRY 
"bg « [iP 
"31% 1 
3 70 17 4Þ 
(4 3.1.31 
4 7 yt — 
* a * f 
1 4 Batt. 
17 3 
[ r 
r 2 
5 {4 1 
K n F 
1 * 
1 147 5 
5 1 : 
4 HI 
nn 
. 

Ws SF 5 
i... BAY; 5 
} 4 4 - 

1 1 "8:46 
. ; : 
92 
42: 39 4-808 
45 1 
Wy } be 4] 
R ty 
7 } 
l * bs, 10 
4 Wt! : 
"2H 
3 £3 al 
- + 3 1 s © 
. * 4 
= ws 441] Ys 
1 Ly 31 
G 1 1 
* i 
\ iir 
anne 
* 1 
PRES 6 |: 
5 
. 
n 
N "Fel i 
« q 1 * 
Ya Et 115 
” * 
Af : 482 
. $ { 6 [ 
} - 1 
an, 
K 1 $3 
3,91 "484 
N FR 
r 
N. 
oh + 1+} THY 
LED: | 
. 
Pn 8 1 
1 
1 
7 1 on 
9 77 
1 
"% 37] 6 
o is 4 IL by 
* wy 1 1 1 
. . 
n 
4 , N 
in 
1 by 
\ 5 1 nt 4 
* * 7 N > 
2 3 1 1 *$ 
5 * 1 i= 
* $200} 5 4 
" 
* hb: 69 * 
% - 
31 1 
* 1 b 
3 IÞ 
— 8 N 4 4 
4 N " 
N 2 
- 
- 1 
758% 
R * * 
f £ 48: 4 
15 „ L 4 
þ 7-1 : 
n 
\ i 
#9. — . 
Malt A 1 
, 4 
9 - N 1 
1 7 
eine 
. 
* 55 ' 1 1 
5 
49 
r 
y 1 1 
{ 4 5 
„ 
„ 
"48% 
e 


nn 
2 


neat 
WA 
ba - 7 
S 
— 
— — — 4 
— 


* — 
N 
— 
— lo — e 
"_— J w_ 
< D =o 3 att 
- — 


2 Spe] 
bag 5 
— — 
hx 7 2, NE 
— — > > 
—— 


— 


_ 

* 

L 

*. * 

* 

2 

— 
z 


5 * 7 * 1 * 
W S 8 : FIC n CAS 1 1117 * „ * 
4 1 3 Bi ik Pulp 6 1 * »4 ” 
- 


= + 
wy 


E ES en 7 ee 41 


CHAPTER rs TENTH, 


n * 0 


4 . 
rr: * „„ 
* 3 12 6 118 


Of K Fraud 5 in Falides.,. ents, ite 


qu chain of thoſe "wy which winks Se eld 6 hems e H A P. 
the beginning, or in other words which abſolutely annul , 


the contract, it wilt be proper in the firſt place to eonſider, ho 2 


far it will be affected by any degree of fraud. In every con 

tract between man and man, openneſs and fincerity-are indiſ- 

penſably neceſſary to give it its due operation; becauſe, fraud 

and cunning once introduced, ſuſpieion ſoon follows, and all 

confidence, and good faith are at an end. No contratt can be 

good, unleſs it be equal; that is, neither fide muſt have an ad- 

vantage by any means, of which the other is not aware. This 

being admitted of contracts in general, it holds with double 

force in thoſe of inſurance; becauſe the underwriter computes 

his riſk entirely from the account given by the perſon inſured, 

and therefore it ĩs abſolutely neceſſary to the juſtice and validity 

of the contract, that this account be exact and complete. Ac- 2 Black. Com. 
cordingly the learned judges of our courts of Jaw, feeling that 70% bell, lb. . 
the very eſſence of inſurance conſiſts in à rigid attention to 2.12. f. 23. Put- 


‚ ; : ; , fendorff de jure 
the pureſt good faith, and the ſtricteſt integrity, have conſtantly nay 55 855 
held that it is vacated and annulled by ene, leaſt ſhadow: of of wth, quat 1 
fraud or ans concealment. "73S 5 | ow I 33 5 
* 2 'q anl. x Black. 


Aſter what has been ſaid, it will hardly be nvceſfary to men- 3 3 Burr. 


tion, that both parties, the inſurer and inſured, are equally 
bopnd to diſcloſe circumſtances that are within their know- 
ledge; and therefore if the inſurer, at the time he underwrites, 
can be proved to have known that-the ſhip was ſafe arrived, 
the contract will be equally void, as if the inſured had con- 
cealed from 1 ſome 2 which, had Ne the FO. 
In N 3 numerous caſes and Aids, which, I am 
ſorry to ſay; are to be found in our bookb under this head; it 
occurred to 2 that they were liable to a threefold diviſion: 
iſt, The 


I 
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OF FRAUD IN POLICIES. 


ea F. rſt, The allegation of any circumſtances, as ſais, to the 
| underwriter, which the perſon inſured knows to be falſe: 
2dly, The ſuppreſſion of any circumſtances, which the inſured 
knows to exiſt; and which, if known to the underwiter, 
might prevent him from undertaking the riſk at all, or if he did, 
might entitle him to demand a larger premium: and, laſtly, 
a miſrepreſentation. The laſt of theſe, a miſrepreſentation, 
ſeems to fall under the firſt head, the allagalio falſi; and ſo in 
ſome meaſure it does; becauſe wherever a perſon knowingly 
and wilfully miſrepreſenis any thing, he aſſerts a falſehood, 
But it was thought neceſſary to make a diviſion for itſelf; bes 
cauſe if a materia} fat be miſrepreſented,though by miſtake, the 
contract is void, as much as if there, had been actual fraud; 
for the underwriter, has computed his riſk upon information, 
which was falſe. - * each of paſs 1 in der- 8 
Ae can he fo n a at of hows as ſl allenional 
the truth of ſome circumſtance, which the perſon aſſerting it 
muſt know to be falſe. In our reporters, we do not meet with 
ſo many caſes under this diviſion of the ſubjeQ, as under the 
two following: and indeed, from the nature of the thing, it is 

- impoſſible we ſhould; becauſe in ſuch a caſe, the only queſtion 
is, did the inſured aſſert this to be the truth. If he did, the en- 
quiry is at an end; becauſe we are now preſuming it to be the 
aſſertion of a circumſtance. within his on knowledge. This 
being a mere queſtion of fact, is not a ſubject for a reporter. 
But in the other caſes, there is greater room for inveſtigation; 
ve may properly enquire, for inſtance, whether the inſured 
was bound to diſcloſe this fact; whether the miſrepreſentation 
was in a material part; and many other ſimilar quoliipns: 1 
which we ſhall * ſhe nent after. DD 


i? 


The few. following an will caps News, FA our idea 
was right, when we ſuppoſed, that under the head of the alle- 


gatio falſi, the only enquiry would be, whether the perſon inſured, 
10 P he e aſſerted a PRO ok to be true. 
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Nun and Mary, chat learned judge held, that if the goods 
were 
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were inſured as the Foods of an Hamburgber, who was ath © & n A . 
5 and the goods were, in fact, the goods'of a Frnehmun, = = 


who was an enemy; it was a fraud,. and that the nos 
Was not es 122 TLY bw VE ig + 8 r Nas gende "4 FE <4 "4 11 1. 
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In  ahdehie caſes a letter being received, gag that a ſhip) Roberts v. Fon- 
ſailed from Jamaica for London, on the 24th of Næuember, 3 
after which an inſurance was made, and the agent told the OY 
inſurer, that the ſnip ſailed: the latter end of December; this 
was alſo held by Bord Chief Jakes Lee ik bo NP and 


Fr 


anne had WN 2 2607 s ba We 
2102, I £291 4415. 1:84 SW45 ede. £ 6595 N en 

0555 a ſpecial caſe referved for-the « opinion of the (vari 

the — clivilniſtances appeared: n n, aft . 
5 „ , enrtifcrad ont mor} Pra) 

It was an achion on the caſe, optic Py ts {aohrpas of a Woolmer v. 
total loſs, on à policy of inſurance made on goods and · mer- — 
chandizes on board the ſfip Bona Fortuna, at and from North 1 Black. 427. 
Bergen to any ports or places whatſoever, until her ſafe ar- 
rival in Londow:' It was underwritten thus : « Warranted | 
« neutral ſhip and property. The defendant underwrote the  - 
policy for 1 507; The defendant pleaded the general iſſue, and 
paid into-court the premium received by him for the ſaid inſu 
trance. This cauſe came on to be tried at Guilaball before 
Lord Mansfield ; when it was admitted; that the plaintiff had 
intereſt on board the ſhip. to a large value, to the amount of 
the ſum inſured. The ſhip, with the goods and merchandizes ; 
ſo loaden, and being on board her, after her departure from ; 
North Bergen, and before her arrival in London, proceeding on 
her voyage was, by the force of winds and ſtormy weather, 
wrecked, caſt away, and ſunk in the ſeas; and the ſaid poods 
and merchandizes were thereby wholly loſt. It was expreſsly 
ſtated, © that the ſhip or veſſel, called the Bona Fortuna, and 

the property on board, at and before the time ſhe was loſt, 
* were not neutral nan ee as warranted Ont the faid policy.” 


* ' Nad A 


— 


Led Mangfetd, 50 he reſt of Fa court, were of opinion, 
that it was too clear a caſe to bear an argument. This was 
u contract; for there was a falſehood, i in reſpect of the con- 
9 : dition 
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Ci * a: F: dition.of the thing inſured: . 18 
F. 4 tral-propentys and this, was nk muted Property 
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From. the preceding caſe, we may collect this 3 
that a falſe aſſertion in a policy will vitiate the contract; 
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ee obſervation is wepefted. by ee of thats : 
4 ol M oulmar and Muilniun. It aroſe upon a warranty; and the 
/ learned judges declared, that the warranty being: falſe, there 
5 was no contract. Now, as we ſhall ſee, when we came to the 
chapter on warranties, the, general rule with reſpedt to them is 
this, that the noncompliance. with them does not yacate che 
contract from the beginning; but it amounts to much the ſame 
thing, namely, that the inſured, not having complied with 
* thoſe conditions, which, he had eee kim 0 perform, 
N unn againſt the underwriter, Heede. bat, 
41 99041641 4-29" [7 * FLOP * nenn e 
7 | But tbe e anſwer is n which if hn, 
will zecancile any ſeeming difference, that ariſes in the caſcs 
upon-Athe ſubject. Wherever a man warrants a thing to be 
due, which, at dhe time be does ſo, he muſt: unayoidably 
know to be falſe, it comes; under the allegatis falß. and the 
contract is void, as in the caſe juſt reported. But if he war- 
rant or undertake: that a certain thing ſhall be done, for in- 
fance;:that the ſhi p ſhiall ſail with convoy, or on a particular 
day; theſe being circuinſtances materially vatying the riſk, 
the. underwriter ſhall not be reſponſible: for a loſa, if they are 
not complied with-; but the contract is not void ſrom the be» 
ginning, nor: does the inſured incur any moral guilt 3 becauſe 
they do not depend ebtitely for! their perſormauce upon the 
will of the perſon inſored, nor could they be e ee 
N E ee into the ne n 1 
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OF FRAUD IN POLICIES. 


1. was an action on a policy of inlütau cs 0 goods laden on 
board ſuch a ſhip, warranted à Poriugueze. The inſurance was 
made during the French war, when the premium would have 
been much higher on an Engliſh ſhip. The plaintiff gave par- 


tial evidence of her being a Portugueze ; and that ſhe Was 
obliged, on account of perils of the ſea, to put into a French 


i by 
/ ” 


CHAP. 


Fernandes v. B. 


Cofta, Sittings * 


after Hil. 46. 3. 


[ 178 ] 


port, by which the cargo was ſpoiled. | This was admitted 


by the defendant, who contended that during her ſtay at the 


French port, ſhe was libelled, and condemned as not being | 
Portugueze : and that although the goods were loſt by a dif- 


ferent peril, yet in fact the ſhip was not Portugueze, (being 


inſured as ſuch), and that this vitiated the policy ab initio 


and this was agreed to be law. In order to prove that ſne 
was not Portugueze, the defendant produced the ſentence of 
condemnation, and the confirmation thereof in the. courts of 


France; and an anſwer of the preſent plaintiff in the court 


of Chancery here; by which it was admitted, that the ſhip 
was condemned as not being, or utider pretence of not being, | 


Partugueze. 


Lord Manfeld.— —« As the ſentence is always PRONE? 


(without expreſſing the reaſon of the condemnation) atteſted: 


copies of the libel ought in ſtrictneſs to have been produced, 
to ſhew upon what ground the ſhip was libelled againſt, But 
45 the plaintiff has by his anſwer in Chancery admitted that 
ſhe was condemned, as not being Portugueze ; when added to 
the expreſſion uſed in the ſentence of confirmation, that the 
ſhip was condemned in the court of prizes, there 1s ſufficient 
evidence for us to proceed upon.” The defendant; the under- 
writer, had a verdict. | | . 6 

o 
The ſecond ſpecies of fraud, which aflects inſurances, is 
the concealment of circumſtances, known only to one of the 
parties entering into the contract. Upon this head, the princi- 
ples of law are perfectly clear, free from doubt or poſſibility 
of error. Concealment of eircumſlances vitiates all contracts, 
upon the principles of natural law. Inſurance is a contract 
of {peculation, The fais, upon which the riſk is to be com- 
pated, lie, for the moſt part, within the knowledge of the in- 
T ſured 


I Black. Rep 
465- 


EAN 


.. OF. FRAUD IN POLICIES, 


0 . A, v. ſured only. The underwriter muſt therefore rely upon him 
for all neceſſary information; and muſt trifſt to him, that he 

1 Black. Rep. will conceal nothing, ſo as to make him form a wrong eſti. 

594: mate. If a miſlake bappen, without any fraudulent inten. 
tion, fill the contract is annulled, becauſe the riſk is not the 
fame which the underwriter intended. Good faith forbids 
either party, by concealing what he privately knows, to draw 
the other into a bargain, from his 1 ignorance of that fact, and 
his belief of the ry 
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[ 179 ] Thheſe principles have been uniformly ſupported by a va- 
| riety of deciſions. 


DaCofta v Scan- One having a doubtful account of his ſhip, that was at ſe 
diet, in Chance- namely, that a ſhip, deſcribed like his, was taken, inſured her, 
ry, 2 P. Will. 
wn without giving any notice to the inſurers of what he had heard 
either as to the hazard, or the circumſtances, which might in- 
duce him to believe that his ſhip was in great danger, if not 
actually loſt. The infurers bring a bill for an injunction, and 


to be relieved againſt the inſurance as fraudulent, 


1135 Chancellor Macclesfield. — The :nfared has 5 dealt 
F fairly with the inſurers in this caſe ; he ought to have diſcloſed 
| to them what intelligence he had of the ſhip's being 1 in danger, 
and which might induce him, at leaſt, to fear that it was loſt, 
though he had no certain account of it. - For if this circum- 
ſtance had been diſcovered, it is impoſſible to think, that the 
inſurers would have inſured the ſhip at ſo ſmall a premium as 
they have done; but either would not have inſured at all, or 
would have inſiſled on a larger e ſo that the conceal- 
ment of this intelligence is a fraud.“ Whereupon the policy 
was decreed to be delivered up with coſts, but the premium to 
be paid back, and allowed out of the coſts. 
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ws For In another caſe it appeared; that on the 2 5th of Auguſt 1740, 
 nereau, 2 Stra. the defendant uhderwrote a policy from Carolina to Holland. 
1183, | 
| It came out in evidence, that the agent for the plaintiff had on 
the 23d of Auguſt (two days before the policy was eſſected), 


received a letter from Cowes, dazed the 21ſt of Auguft, where- 
| in 


f 
Ln 


or. FRAUD IN POLICIES: ' un. 


in it is ſaid: On the 1 ath of this month, I was in company C Hy A P. 
« with the ſhip Davy (the ſlip in queſtion) ; at twelve at night — 
« [oſt ſight of her all at once; the captain ſpoke to me the day 

« before that he was leaky, and the next day we had a hard 

« gale.” The ſhip, however, continued ber voyage till the 

19th of Auguſi, when ſhe was taken by the Spaniards; and 

there was no pretence of any knowledge of the actual loſs at 

the time of the infurance, but it was made in conſequence of 

a letter received that day from the Fe abroad, dated the 

27th June before. 5 


Lord Chief Juſtice Ze declared, © that as theſe are contracts [ 180 
upon chance, each party ought to know all the circumſtances. | 
And be thought it not material, that the loſs was not ſuch an 
one as the letter imported; for thoſe things are to be conſidered 
in the ſituation of them at the time of the contract, and not to 
be judged of by ſubſequent events. He therefore thought it a 
ſtrong caſe for the defendant.” The jury found accordingly. 


In an action on a policy of inſurance, the caſe was, that the Hodgfon v. Ri- 
ſhip was inſured at and from Genoa, liable to average; ber load- a 5 x 0 5 
ing conſiſting of pot- aſh, verdigreaſe, cotton, and other 
periſhable commodities. This loading was put on board at 
Leghorn the 1oth of Auguſt, and the veſſel had lain at Genoa 
above five months, being originally bound for Dublin; but 
loſing her convoy, ſhe put into Genoa the 13th of Auguſt, and 
lay there till the 5th of January, when ſhe failed. And the 
inſurance was made the 20th of January; at which time 
theſe circumſtances were known to the aſſured, but not com- 
municated to the underwriter. A few days aſter ſhe put to ſea, 
ſhe was ſhattered by a ſtorm, and the cargo conſiderably. da- 
' maged. The jury found a verdict for the plaintiff; and a 
new trial was moved for on this ground, that the policy was 
bad ab inztio, for want of a due diſcloſure of the circum- 


ſtances. | . | | 


Lord Mansfield. — 4 The queſtion is, whether here was a N - 24 
ſufficient diſcloſure ; that is, whether the fact concealed Was £5 


material to the in run. This is a matter of fact; and if ma- 
T1 1 terial, 
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 Rateliffe and 


derſtood. 


or RAU IN POLICIES. 


c n A P. terial, the conſequence i is matter of law, that the W is bad, 


Now who can ſay, that no riſk was run, during the five 
months ſtay at Genoa, or no damage happened in that period? 


The policy is founded on miſrepreſentation : the ſhip is in- 


fured © at and from Genoa to Dublin; the eee to begin 
from the loading, to equip for this voyage. This plainly 


/ Tmplies, that Genoa was the port of loading: and at the trial, 


all the witneſſes ſaid, that by uſage, it was material to acquaint 
the underwriter, whether the inſurance was to be at the com- 
mencement or in the middle of a N 


* - 


Mr. Tulice| Filmat.—* The fact diſctoſed by this policy i is 
not true, that Genoa is the loading port; for ſo it mult be un- 
In ſuch caſes I will not ſpeculate upon the materi- 
ality, or immateriality of the fact. Not but that I think, the 
length of the ſtay at Genoa, is vey material, in caſe of ſuch 


periſhable commodities. 


Mr. Juſtice 8 The concealment of material circum- 
ſtances vitiates all contracts, upon the principles of natural 
law. A man, if kept ignorant of any material ingredient, 
may ſafely fay, it is not his contract. And I think this fact 
material, for the reafons before given.” A new trial was 


accordingly grant ted, 


n doctrine, fo e laid Jon m the dk 


"eaſes, has ſince been the principle, on which ſeveral verdias 


have been given, in cauſes of this nature; a few of which it 
will be proper to mention. | 
An action was brought on a policy of aſſurance on goods, 


another v. Shool- on board the Matty and Betty, at and from the coaſt of Africa, 


bred, Sitt. at 
Guild. after 
Trin. 1780. 


to der laſt diſcharging port in the Britiſh Ini Indies. The 
objection made to paying the loſs was, that there had been 


a material concealment, or miſrepreſentation of the true ſtate 
or ſituation of the ſhip and voyage at the time of under- 
writing the policy: The ſhip had been ſent out to trade on the 


coaſt of Africa, with directions to proceed from thence to the 


Britiſh Me Indies, and to ſtop at Barbadzes, if ſhe could 


5 | get 


OF FRAUD IN POLTOIES. 


get a ale; if not, to proceed to Mantego-Bay:" On the 24 
of Oclober ſhe ſailed from St. Thomas's on the coaſt of Africa, 


with a cargo of ſlaves, and was taken on the 6th of Decem» 
ber following by an American privateer. A letter was re- 


ceived by a houſe at Liverpool on the 21ſt of February, men- 


tioning, that the ſhip was well, and had ſailed from St. Tho- 
mas's on the 2d of Ociober. This information was communi- . 


cated next day to the plaintiffs, who, in conſequence of it, 
wrote the ſame evening to two different brokers, to get a 
new inſurance on the ſhip, there having been one before, and 


another on the cargo, which laſt was the ſubject of the pre- 


ſent action. In the inſtructions to the brokers, the plaintiffs 


hn r. 


ſay nothing of the ſhip from the time of her firſt ſailing ; + 


but to one of the brokers, they wrote thus; ** we ſhould be 


« glad, if you would get us 600 J. more on the ſhip, as ſhe 
« is rather long; and we think it not prudent to run ſo large 
« a riſk at ſo critical a time. We expect to hear ſoon 


« of her.” It had afterwards occurred, that the policy 
might be affected, if intimation was not given of the letter, 
which had been received. The broker, therefore, by direc- 


[ 182 J 


tion of the plaintiffs, added to the inſtructions: * the above 


« ſhip was on the coaſt the 2d of October; but ſaid nothing 


of her having ſailed from &. Thomas. bag policy was dated 


the 21ſt of Mares. 


! 


Lord od Mansfeld, * The 5 is brand to heli to the 


underwriter all the material circumſtances of the ſhip and voy= 


age. If he do not, though by accident only, or neglect, the 


underwriters are not liable: 2 fortiors, if he ſuppreſs or miſ- 


repreſent from fraud. . The queſtion is, whether this be one 


of thoſe caſes, which is affected by miſrepreſentation or con- 


cealment? If the plaintiffs concealed any material part of the 


information they received, it is a fraud; and the inſurers are 


not liable.” The jury found for the Kenda n to his 
bes. 8 direktion. Ts | 


In another caſe, the policy was on the brig Richard at and 
from Plymouth to Briſtol. Several letters paſſed between the 
| | ns. and the broker, who ellekted the policy, as to the 
. 1 a . FS. > ER tr 


Fillis v. Brutton, 
Sittings at. 
Guildh. after 
Hill: 77 82. 


OF FRAUD IN POLICIES. 


S ae A P. premium at which the inſurance could be made: at laſt, it 
3 was underwritten at four guineas per cent. The broker's in- 
ſtructions ſtated the ſhip ready te fail an the 24th of December, 
The broker repreſented to the underwriter, that the ſhip was 

in port, when in fact ſhe had ſailed the 23d of December. 


6! . Lord Mansfeld ſaid, “that this was a material concealment 

1 and miſrepreſentation. The jury, however, heſitated: his 

lordſhip then laid down the following as general principles. 
In all inſurances, it is eſſential to the contract, that the aſſured 
ſhould repreſent the true ſtate of the ſhip to the beſt of his 
knowledge. On that information the underwriters engage. 
If he ſtate that as a fact, which he does not know to be true, 
but only believes it, it is the fame as a warranty. He is bound 
to tell the underwriters truth. In the preſent inſurance, the 
only material point-is this: bad the ſhip failed, or was ſhe in 
port?” Upon this, the jury found for the, defendant. 
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But although the rule is laid down thus generally, that one 

of the contracting parties is bound to conceal nothing from the 

[ 183 ] other; yet it is by no means ſo general, as not fo admit of 

1 Black, Rep. AN exception. Aliud off celare, aliud tacere. There are many 
293. matters as to which the inſured may be innocently ſilent. 1ſt, 
1 As to what the inſurer knows, however he came by that 
knowledge. 2d, As to what he ought to know. 3d, As to 

what leſſens the riſk. An underwriter is bound to know po- 

litical perils, as to the ſtate of war or peace, If he inſure a 

privateer, he needs not be told her deſtination. And, as men 

reaſon differently from the ſame facts, he needs not be * 

another's concluſions ſon hnown facts. 
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Theſe ideas were fully entered into, explained, and illuf- 
trated in the argument of Lord Manyfeld, in delivering the 
opinion of the'eourt in Carter v. Boehm, 
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Eartery.Bochm, This was an inſurance cauſe upon a policy, intereſt or no 


3 duc intereſt, without benefit of ſalvage. The inſurance was made 
R. 593. . by the plaintiff, for the benefit of his brother, governor George 
ante, FU. P- IZ. Garter The jury ſound a 8 for Fe plaintiff; upon 
| which 
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OF FRAUD IN POLICIES: 1935 


which a new trial was moved ſor, on the ground, that circum- c Auk ow 
ſtances had not been fufficiently diſcloſed. Lord Mansfield re 
ported the evidence given at the trial; by which it appeared, 
that it was a policy of inſurance for one year, namely, from 
the 16th of October 1759, to the 16th October 1760, for the 
benefit of the governor of Fort Marlborough, George Carter, , 
againſt the loſs of Fort Marlborough, in the iſland of Sumatra, „ 
in the Faſt Indies, by its being taken by a foreign enemy. 
The event happened: the fort was taken, by Count D' Eftaigne, 
within the year. The firft witneſs was Cawtharne, the broker, 
who produced the memorandum given by the governor's bro- 
ther (the plaintiff) to him; and the uſe made of theſe inſtruc- 
tions was to ſhew, that the inſurance was made for the benefit 
of governor Carter, and to infure him againſt the taking of 
the fort by a foreign enemy. Both parties had been long i in 
Chancery; and the depoſitions, there made on both ſides, 
were read as evidence upon this trial. It was objected on 
behalf of the defendant, to-be a fraud, by concealment of 
circumſtances, which ought to have been diſcloſed ; and par- 
ticularly the weakneſs of the fort, and the probability of its 
being attacked by the French: which concealment was offered 
to be proved by two letters. The firſt was à letter from the | | 
_ governor to his brother Roger Carter, his truſtee, and the [ 184 5 & | 
plaintiff in this cauſe : the ſecond was from the e to 0 
the Eaſt India . 


The evidence in reply to this objeftion, conſiſted of three 
depoſitions in Chancery; ſetting forth, that the governor had 
20,000 J. in effects; and had only inſured 10,0007. : and that 
he was guilty of no fault in defending the fort. The firſt of 
theſe depoſitions, was captain Tryon's, which proved, that this 
was not a fort proper, or deſigned, to reſiſt European enemies; 
but only calculated for defence againſt the natives of the iſland 
of Sumatra: that the governor's office is not military, but 
only mercantile: and that Fort Marlborough is only a ſub- 
ordinate faftory to Fort St. George. There was no evidence 
to the contrary ; and a ſpecial any n a verditt for the 
plaintiff, 


T 4 1 After | 


14 * OF FRAUD IN POLICIES, 


0 27 A P. Aſter argument at the bar, upon the motion for a new trial, 
| and time taken-by the court to deliberate, their unanimous 
Pon | was delivered . | 


- Fells . — —6 «This i is a motion for a new wich, In "ih 
port of it, the counſel for the defendant contend, that ſome 
circumſtances in the knowledge of governor Carter, not having 
been mentioned at the time the policy was underwritten, 
amount to a concealment, which ought, in law, to avoid the 
policy. The counſel for the plaintiff inſiſt, that the not men- 
tioning theſe particulars does not amount to a concealment, 
which ought, in law, to avoid the policy ; either as a fraud, 

or as varying the contract. 1ſt, It may be proper to ſay 
ſomething ; in general of concealments which avoid a policy, 
2dly, To ſtate particularly the caſe now under conſideration, 
3dly, To examine, whether the verdi&t, which finds this po- 
licy good, although the particulars objefted were not men- 
tioned, is well founded. 
«Firſt, E is a PE" upon ſpeculation. The ſpecial 
fads, upon which the riſk is to be computed, lie moſt com- 
i monly. in the knowledge of the inſured only, The under- 
-  - writer truſts to his ſlatement, and proceeds upon confidence, 
that he does not keep back any circumſtances within his know- 
ledge, to miſlead the underwriter into a belief that the cir- 
cumftance does not exiſt, and to induce him to eſtimate the 
riſk, as if it did not exiſt. The keeping back ſuch circumſtance 
is a fraud; and therefore the policy is void. Although the 
[F 185 ] ſuppreſſion ſhould happen through miſtake, without any frau- 
dulent intention; yet ſtill the underwriter i is deceived, and the 
policy i is void: becauſe the riſk run is really different from the 
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| riſk underſlood, and intended to be run at the time of the 

. agreement, The policy would equally be void againſt the 

underwriter, if he concealed any thing; as if he inſured a ſhip 

on her voyage, which he privately knew to be arrived: and 

an action would lie to recover the premium. The governing 

ff principle is applicable. to all contracts and dealings. Good 

: 0 faith forbids either party, by concealing what he privately 

. | knows, to draw the other into a bargain, from his ignorance of 

„ that 

li 
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that fact, and his believing the contrary. But either * may o * f. 


be innocently ſilent as to grounds open to both, to exerciſe 


their judgments upon, Aliud ęſt celare; alind tacere: negue = 
5 


enim id off celare guicguid reticeas ; ſed cum quad tu ſcias, id igno- 
rare, emolumenti tut cauſa, velis eos, quorum intenſit id ſcire. This 
definition of concealment, reſtrained to the efficient motives, 
and preciſe ſubject of any contract, will generally hold to make 


it void, in favour of the party miſled by his ignorance. of the. 
thing concealed, There are many matters, as to which the. 


inſured may be innocently filent ; he needs not mention what 


the underwriter knows, ſcientia utringue par pares contrahentes. 


facit. An underwriter cannot inſiſt that the policy is yoid, 


13 


becauſe the inſured did not tell him what he actually knew, 
what way ſoever he came to the knowledge. The inſured 


needs not mention what the underwriter ought to know; what 
he takes upon himſelf the knowlege of; or what he waives being 
informed of. The underwriter needs not be told what leſſens 


the riſk agreed, and underſtood to be run by the expreſs terms 
of the policy. He needs not be told general topics of ſpecula- 
tion: as for inſtance, the underwriter is bound to know every 


cauſe, which may occaſion natural perils; as the difficulty of the 


voyage; the kind of ſeaſons ; the probability of lightning, hur- 


ricanes, and earthquakes. | He is bound to know every cauſe 


which may occaſion political perils; from the rupture of ſtates; - 


from war, and the various operations of war. He is bound to 
know the probability of ſafety, from the continuance and return 


of peace; from the imbecility of the enemy, through the 


weakneſs of their councils, or their want-of ſtrength. If an 


underwriter inſure private ſhips of war, by ſea, and on ſhore 
| from ports to ports, and from places to places, any where, he 
needs not be told the ſecret enterpriſes, upon which they are 


1186 1 


deſtined: becauſe he knows ſome expedition muſt be in view: 


and from the nature of his contract, he waives the information, 


without being told. If he inſure for three years he needs not 
be told any circumſtance to ſhew it may be over in two: or, 
if he inſure a voyage with liberty of deviation, he needs not 
be told what tends to ſhew there will be no deviation. Men 
argue differently, from natural phœnomena, and political ap- 
W ; they have different Capacities, different degrees of 

knows 


186 8 FPRAUD IN POLEICIES: 
0 RA P. knowledge, and different intefligence.- But els ment of in- 
— formation and judging, are open to both: each profeffes to aft 
from tris own fkilt and fagacity ; and therefore, neither needs 
to communicate to the other. The reafon of the rule, which 
obiges the parties to difcloſe, is to prevent fraud, and encou- 
rage good faith, it is adapted to ſuch facts as vary the nature 
of the contract, which one privately knows, and the other is 
ignorant of, and has no reafon to fuſpett. The queſtion, 

therefore, muſt always be, Whether there was, under all | 

: the circumſtances; at the time the policy was underwritten, 
a fair ſtatement, or a concealment : fraudulent, if deſigned ; 
or, though not defigned, varying materially the object of the 

policy, and changing the riſk underſtood to be run.“ 
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« 2dly. This brings me in the ſecond place, to ſlate the 
caſe now under conſideration. The policy is againſt the loſs of 
Fort Marlborough, from being deſtroyed by, taken by, or ſur- 

rendered unto, any European enemy, between the 16th of 
October 1759, and the 16th of Oclober 1760. The under. 
writer knew at the time, that the policy was to indemnify, 

f to that amount, George Carter, the governor of Fort Marlbs- 
rough, in caſe the event inſured againſt ſhould bappen. The 
governor's inſtructions for the inſurance bearing date at Fort 
Marlborough, the 22d of September 1759, were laid before the 
underwriter. Two actions upon this policy were tried before 
me in the year 1762. The defendants then knew of a letter 
written to the Zaf! India Company, which the Company of- | 
tered to put into my hands; but would not deliver it to the 

Videante, e. r. parties, becauſe it contained ſome matters, which they did not 
7187 ] think proper to be made publick. An objection that occurred 
to me at the trial, whether a policy againſt the loſs of For! 
Marlborough, for the benefit of the governor, was good; 
upon the principle, which does not allow a ſailor to inſure his 
wages. But conſidering that this place, though called a fort, 
was really but a factory or ſettlement for trade: and that he, 
though called a governor, was really but a merchant: conſi- 
dering too, that the law allows a captain of a ſhip to inſure 
goods, which he has on board, or his ſhare in the ſhip, if he 
: be 
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be a part owner; and the captain of a privateer, if he be a C H * F. 
part owner, to inſure bis ſhare : conſidering alſo, that the — 5 


objeclion could not, upon any ground of juſtice, be made by 
the under writer who knew him to be governor, at the time 
he took the premium, and as with regard to principles of 
public convenience, the caſe fo ſeldom happens (I never ſaw 
one before), any danger from the example is little to be ap- 
prehended : 1 did not think myſelf warranted, upon that 
point, to nonſuit the plaintiff; eſpecially as the objection 


did not come from the bar. Though this point was men- 


tioned at the laſt trial, it was not infifted upon; nor has it 
been ſeriouſly argued, upon this motion, as ſufficient alone 
to vacate the policy: and if it had, we are all of opinion, 
that we are not warranted to ſay, that it is void, upon this 


account. Upon the plaintiff's obtaining the two former ver- 


dis, the underwriters went into a court of Equity; where 
they have had an opportunity to ſift every thing to the bot - 
tom, to get every diſcovery from the governor and his bro- 
ther, and to examine any witneſſes that were upon the ſpot. 


At laſt, after the fulleſt inveſtigation of every kind, the pre- 
ſent action came on to be tried at the fittings after laſt term. 


The plaintiff proved without contradiction, that the place 
called Bencooleu or Fort Marlborough, is a factory or fettle- 
ment, but no military fort or fortreſs : that it was not eſta- 
bliſhed for a place of arms or defence againſt the attacks of an 


European enemy; but merely for the purpoſe of trade, and of 


celence againſt the natives : that the fort was only intended 
and built to keep off the country blacks : that the only fecu- 
rity againſt European ſhips of war conſiſted in the difficulty 
of the entrance and navigation of the river, for want of pro- 


per pilots : that the general ſtate and condition of the faid fort, 


and of the ſtrength thereof, were in general well known, by 
molt perſons converſant or acquainted with Indian affairs, of the 
late of the Company's factories or ſettlements ; and could not 
keep ſecret or concealed from perſons, who ſhould endeavour, 
by proper enquiry, to inform themſelves : that there were no 
apprehenſions or intelligence of any attack by the French, 
until they attacked Nattal in February 1760: that on the 8th 
of February 1760, there was no ſuſpicion of any defign by 
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E as A P. the French: that the governor at that time bought of the 
—— witneſs goods to the value of 4, ooo J. and had goods to the 
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value of above 20, 000 I. and then dealt for $59,000 J. and up- 

wards : that on the 1ſt of April 1760, the fort was attacked 

by a French man of war of 64 guns, and a frigate of 20 guns, 

under. the Comte D' Eftaigne, brought in by Dutch pilots, was 

unavoidably taken,” and afterwards delivered to the Dutch, the 

priſoners being ſent to Batavia. On the part of the defendant, 

after all the opportunities of enquiry, no evidence was of. 

fered, that the French ever had any deſign upon Fort Marlbe- 

rough, before the end of March 1760; or that there was the 

leaſt intelligence or alarm, that they might make the attempt 

till the taking of Nat7a!, in the year 1760. They did not of- 

fer. to diſprove the evidence, that the governor had acted, as in 
full ſecurity, long after the month of September 1759; and 
had turned his money into goods, ſo late as the 8th of Febru- 
ary 1760. There was no attempt to ſhew that he had not loſt 
by the capture very conſiderably beyond the value of his inſu 
rance. But the defendant relied upon a letter, written to the 
Eaft India Company, bearing date the 16th of September 1759, 
which was ſent to England by the Pitt, captain Wilſon, who 
arrived in May 1760, together with the inſtructions for inſur- 
ing: and alſo a letter bearing date the 22d of September 1759, 
ſent to the plaintiff by the ſame conveyance, and at the ſame 
time (which letters his lordſhip repeated). They relied too 
upon the croſs examination of the broker who negotiated the 
policy, that in his opinion, theſe letters ought to have been 
produced, or the contents diſcloſed ; and, that if they had, the 
policy would not have been underwritten. The defendant's 
counſel contended at the trial, as they have done upon this mo- 
tion, that the policy was void: 1ſt, Becauſe the ſtate and 
condition of the fort, mentioned in the governor's letter to 
the Eaſt India Company was not diſcloſed. 2dly, Becauſe 
he did not diſcloſe, that the French, not being in a condition 
to relieve their friends upon the coaſt, were more likely to 
make an attack upon this ſettlement, rather than remain idle : 
3dly, That he had not diſcloſed his having received a letter 
of the 4th of February 1759; from which it ſeemed, that 
the French had a deſign to take this ſettlement, by ſurprize, 
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OF FRAUD IN POLICIES. 
the year before. They alſo mitt; that the opinion of c u 


the broker was almoſt deciſive: the whole was lard before 
the jury, who found for the cs 


. 


« « Thirdly, It remains to conſider theſe objeRions and to 


examine; whether this verdict is well founded. To this pur- 
pole, it is neceſſary to conſider the nature of the contract, at 


the time it was made. The policy was ſigned in May 1760. 
The contingency was, whether Fort Marlborough was or 
would be taken, by. an European enemy, between October 
1759 and Ofober 1760. The computation of the riſk de- 
pended upon the chance, whether any European power would 
attack the place by ſea. If they did, it was incapable of re- 
ſtance. The underwriter at London, in May 1760, could 
judge much better of the probability of the contingency, than 
governor Carter could at Fort Marlborough i in September 1759. 


He knew the ſucceſs of the operations of the war in Europe: he 


knew what naval force the Engliſb and French had ſent to the 
Eaft Indies. He knew, from a compariſon of that force, whe- 
ther the ſea was open to any ſuch attempt hy the French. He 
knew, or might know, every thing which vas known at Fort 
Marlborough in September 1759, of the general ate of affairs 
in the Eaſt Indies, or the particular condition of Fort Marl- 
birough, by the ſhip which brought the orders for the inſu- 
rance. He knew that ſhip muſt have brought many letters to 
the wh India Company : and particularly from the gover- 
He knew what probability there was of the Dutch com- 
nine or having committed hoſtilities. Under theſe circum- 
ſtances, and with this knowledge, he inſures againſt the general 
contingency of the place being attacked by an European power. 
If there had been any deſign on foot, or enterprize begun, in 
September 1759, to the knowledge of the governor, it would 
have varied the riſk underſtood by the underwriter ; on account 
of his not being told of a particular deſign or, tack then ſub- 
ting; and he eſtimated the riſk upon the foot of an uncer- 
tain operation, which might or might not be attempted. 


But the governor had no notice of any deſign ſubſiſting in Sep- 


lenber 1759. There was no ſuch deſign in fact: the attempt 


Was made without premeditation, from the ſudden opportunity 
of 
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OF FRAUD IN POLICIES. 


| c . A P. of a favourable occaſion, by the connivance and aſſiſtance of 


the Dutch, which tempted Comte D' Eftaigne to break his 
parole. Theſe being the circumſtances, under which the con- 
tract was entered into, we ſhall be better able to judge of the 
objeRions upon the foot of concealments. The firſt conceal- 
ment is, that he did not diſcloſe the condition of the place, 
The underwriter knew the inſurance was for the governor, 
He knew the governor muſt be acquainted with the flate of the 
place. He knew the governor could not diſcloſe it, conſiſtently 
with his duty. He knew the governor, by inſuring, appre- 
hended, at leaſt, the poſſibility of an attack. With this 
knowledge, without aſking a queſtion, he underwrote: By ſo 
doing, he took the knowledge of the ſtate of the place upon 
himſelf. © It was a matter, as to which he might be informed 
various ways: it was not a matter, within the private know- 
ledge of the governor only. But not to rely upon that, the 
utmoſt which can be contended is, that the underwriter truſted 
to the fort being in the condition in which it ought to be: in 
nike manner, as it is taken for granted, that a ſhip inſured is ſea 
worthy. What is that condition? All the witneſſes agree, that 
it was only to reſiſt the natives, and not an European force. 
The policy inſures againſt a total loſs, taking for granted, that 
if the place was attacked, it would be loſt. The contingency, 
therefore, which the underwriter has inſured againſt is, whe- 
ther the place would be attacked by an European force; and 
not whether it would be able to refiſt ſuch an attack, if the 
ſhips could get up the river. It was particularly left to the 
jury to conſider whether this was the contingency in the con- 
templation of the parties: they have found that it was. And 
we are all of opinion, that in this reſpect, their concluſion is 
agreeable to the evidence. The ſtate and condition of the 
place were material in this view only, in cafe of a land attack 
© <a the natives. 

2 The ſecond concealment is, his not having diſcloſed, that, 
from the French not being able to relieve their friends upon 
the coaſt, they might make them a viſit.. This is no part of 
the fact of the caſe: it is mere ſpeculation of the governors 


from the general Ante of the war. The conjecture was — 
tat 
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tated to him from his fears. It is a bold attempt for the con- C: u A P. 
quered io attack the conqueror in his ou dominions. The . 

"raicabiliry of it, in this caſe, depended upon the Eugliſb 
naval forces in thoſe ſeas, of which the paderwriter could 

better judge at London in May 1760, than the governor could 

at Fort Marlborough, in September 1759. The third conceal» 

ment is, that he did not diſcloſe the letter from Mr. M iucb 15 
of the 4th of February 1759, mentioning the delign of the NO 
French the year before. What that letter was; how he men- 
tioned the deſign ; or upon what authority he mentioned it; 

er by whom the deſign was ſuppoſed to be imagined, does 

not appear. The defendant has had every opportunity of diſ- 
covery ; and nothing has come out upon it, as to this letter, 
which he thinks makes for his purpoſe. The plaintiff offered 

to read the account Winch wrote to the Eaſt India Company, 
which was objected to; and therefore, it was not read. The 
nature of that intelligence, therefore, is very doubtful, But 
taking it in the ſtrongeſt light, it is a report of a deſign to 
ſurprize the year before ; but then dropt. This j IS F topic of 
mere general ſpeculation, which made no part of the fact of 
the caſe upon which the /inſyrance was to be made, It was 
ſaid, if a man inſured a ſhip, knowing that two privateers were 
lying in ber way, without mentioning that circumſtance, it 
would be a fraud. I agree it. But if he knew that two pri- 
vateers had been there the year before, it would be no fraud, 

not to mention that circumſtance: becauſe it does not follow 
that they will cruiſe this year, at the ſame time, in the ſame 
place; or that they are in a condition to do it. If the circum- OE = 
ſtance of this de/ign laid afide had been mentioned, it would | 8 
have tended rather to leſſen the riſk, than encreaſe it: for the 
deſign of a ſurprize, which has tranſpired, and been laid aſide, 
is Jeſs likely to be taken up again; eſpecially by a vanquiſhed 
enemy. The jury conſidered the nature of the governor's 
ſilence as to theſe particulars ; they thought it innocent, and 
that the omiſſion to mention them, did not vary the contract. 
And we are all of opinion, that, in this reſpe&, they judged 
extremely right. There is a ſilence, not objefted to at the 
trial, nor upon this motion; which might, with as much rea- 
ſon, have been objected to, as the two laſt omiſſions ; rather 

2 more. 
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90 r or FRAUD IN FOLICIES. 
1 I 2c n. A 1. more. It appears by the governor's letter to the plaintiff, that 
| 5 bi — he was principally apprehenſive of a Dutch war. He certainly 
„ had, what he thought, good grounds for this apprehenſion, 
71H 1 Comte D' Eftaigne being piloted by the Dutch, deliveri ng the 
. 1 192 1 fort to the Dutch, and ſending the priſoners to Batavia, is a 
| 1 170 1 confirmation of thoſe grounds. Probably, the loſs of the place 
. Mol was owing to the Dutch. The French could not have got up 
+ 0} the river without Dutch pilots : and it is plain, the whole was 
| Wi _ concerted with them. And yet, at the time of underwriting 
1035 þ the policy, there was no intimation about the Dutch. The 
+l reaſon why the counſel have not objefted to his not diſcloſing 
. the grounds of this apprehenſion is, becauſe it muſt have ariſen 
#Y from political ſpeculation, and general intelligence : therefore, 
B i they agree, it is not neceſſary to communicate ſuch things to 
Fr an anner. 
th : f 
1 - «Laſtly, Great ſtreſs was laid upon the opinion of the broker. 
| i | But we all think, the jury ought not to pay the leaſt regard to 
gl it: it is mere opinion; which is not evidence: it is opinion 
1 after an event: it is opinion without the leaſt foundation from 
5 any previous precedent or uſage : it is an opinion, which, if 
F / j . Tightly formed, could only be drawn from the ſame premiſſes, 
5 from which the court and jury were to determine the cauſe: 
; 1 and therefore, it is improper and irrelevant i in the mouth of a 
1 witneſs. There is no imputation upon the governor, as to any 
LIN intention of fraud. By the fame conveyance, which brought 
[In his orders to inſure, he wrote to the company every thing, 
10 which he knew or ſuſpected: he deſired nothing to be kept a 
| hs | ſecret, which he wrote either to them or his brother. His ſub- 
1 ſequent conduct, down to the 8th of February 1760, ſhewed 
I e that he thought the danger very improbable. The reaſon of 
EY) the rule againſt concealments is, to prevent fraud and encourage 
0 1 good faith. If the defendant's objections were to prevail, in 
| | the preſent inſtance, the rule would be turned into an inſtru- 
: ment of fraud. The underwriter here, knowing the governor - 
to be acquainted with the ſtate of the place ; knowing that he 
| apprehended danger, and muſt have ſome ground for his appre- 
. henſion; being told nothing of either, ſigned this policy with- 
A. * a queſtion, If the objeRion, « that he was not 
told,” 
' j 8 
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| told,” is ſufficient to vacate it, he took the premium, know» © H * p. 
ing the policy to be void, in order to gain if the alternative hw a 
turned out one way; and to make no ſatisfaction, if it. turned 

out the other: he drew the governor, into a falſe confidence, 

that if the worſt ſhould happen, he had provided againſt total 

ruin; knowing, at the ſame time, that the indemnity, to 
which the governor truſted, was void. There was not a word [ 193 ] 
ſaid to him of the affairs of India, or the ſtate of the war there, 8 | Fo 
or the condition of Fort Marlborough. If he thought that = 
omiſſion an objection, at the time, he ought not to have ſigned : : 
the policy, with a ſecret reſerve in his own mind to make it 
void: if he diſpenſed with the information, and did not think 
this ſilence an objection then; he cannot take it up now, after 
the event. What has been often ſaid of the ſtatute of frauds 
may, with more propriety, be applied to every rule of laws 
drawn from principles of natural equity, to prevent fraud : 

« that it ſhould never be ſo turned, conſtrued, or uſed, as to 
60 protect, or be a means of fraud. After the fulleſt delibe- 
ration, we are all clear that the verdict is well founded; and 
that there ought not to be a new trial: conſequently, that the 
rule obtained for that purpoſe ought to be diſcharged.” | 1 


(+ 


To have given this very elaborate and learned argument in 
the ſtate in which it was delivered, certainly requires no apo- 
logy; becauſe from it may be collected all the general princi- 
ples, upon which the doctrine of concealments, in matters of 
inſurance, is founded, as well as all the exceptions, which can 
be made to the generality of thoſe principles. To have abridged 
ſuch an argument, would have very much leſſened the pleaſure 
of the reader, and would have been an injury to the venerable 
judge, who in that form delivered the opinion of the court. 
The rules, then advanced and illuſtrated, have ſinice been con- 
firmed by the opinion of the judges upon ſimilar queſtions. 


The plaintiffs, Planchs and 13 3 in London, Planche atid 
inſured goods, © on. boafd the Swediſh ſhip called the Mary . 
Magdalena, loſt or not loſt, at and from London and Ram/- Deusl. 238. 
gate to Nantz, with liberty to call at Ofend, being a general | 
* ſhip in the port of London for Nantz,” There was a declara- 
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mw OF ' FRAUD IN POLICIES. 


C 5g A Þ. tion-in the policy, „ that the inſurance was made on account 


of certain perſons carrying on trade under the name and firm 
of Vallee and Dupleſſis, Monſieur Laſſau le Feune, Guillaume 
* Albert, et Pater de la Gueule. The defendant under wrote 
the policy for 300 J. at three guineas per cent. The ſhip's 
elearances from the cuſtom-houſe in London and her other pa- 
pers, were all made out for Oftend only, but the ſhip and goods 
F were intended to go directly from London to Nantz, without 
Þ£ 194 ] going to end. Bills of lading in the French language, dated 
the 18th of July 1778, were ſigned by the captain in Londm, 
but purporting to be made at O/tend, and that the goods were 
ſhipped there to be delivered at Nan/z. The policy was ſub. 
ſeribed by the defendant on the 7th of Fuly, and the lading 
was taken in between the 24th of Fuly and the 17th of Auguſt, 
The proclamation, for making repriſals on French ſhips, bore 
date the 29th, and appeared in the Gazette on the 31ſt of Juh. 
Two. underwriters had ſigned the policy after the proclama- 
tion, at the ſame premium of three guineas : one on the 31ſt 
of Juh, and the other on the 7th of Auguſt. The ſhip failed 
on the 24th of Auguf?, and was taken by a king's cutter, on her 
way go Nantz. After her departure from Graveſend, the cap- 
tain threw overboard all the papers which he had received from 
the Cuſtom-houſe at London. They had been obliterated by 
the Cuſtom-houſe officers at Graveſend, and were no longer of 
any uſe. * The ſhip was releaſed by the Admiralty, but the 
goods were condemned. The plaintiffs had no conneQion 


or ſhare in the ſhip. Such were the material facts in this caſe 


as they were ſtated this day by lord Mansfield in his report, 

upon a rule to ſhew cauſe why there ſhould not be a new trial. 

Sittings after The cauſe had been tried at the laſt ſittings at Guildball, and 
Trin. 1779. 
cation for a new trial were two: 1ſt, That there was a fraud 

on the underwriters, the ſhip having been cleared out for 

Oftend, and yet never having been defigned for that place. 


- 2dly, That as hoſtilities were declared after the policy was 


a verdi& found for the plaintiff, The grounds for the appli- 


8 I 


| ſigned, and before the ſhip ſailed, the defendant ought to have 


had notice, that he might have exerciſed his diſcretion, whe- 
ther he would chuſe for a peace premium to run the riſk of cap- 
ture. Beſide the facts aboyementioned, his lordſhip ſtated, that 


2 | 5 * | the. 
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the plaintiff had produced evidence to ſhew, that all ſhips, go- C i” p. 
ing with goods of Britiſh manufacture to France, elear out for, 


Oftend, without meaning to go thither ; and that this is uni- 
verſally underſtood by perſons concerned in that branch of 
commerce. The reaſons ſuggeſted for clearing out for Offend, 
and afterwards making bills of lading as from that place, were, 
that the light-houſe duties are ſaved, which are payable when 
the voyage is known to be directly down the channel: and that 


the French duties are leſs 9 yore from e than _ 


hs 


Lord Mansfield. —& This verdi& is 1 upon two 
grounds. 1ſt, It is ſaid there was a fraud on the underwriters, 
in clearing out the ſhip for Offend, when ſhe was never intended 
to go thither. But I think there was no fraud on them: per- 
haps, not on any body. What had been practiſed in this caſe 
was proved to be the conſtant courſe of the trade; and oto- 
riouſly ſo to every body. The reaſon for clearing for Oſiend. 


and ſigning bills of lading as from thence, did not fully appear. 
But it was gueſſed at. The Fermiers Generaux have the ma- 


nagement of the taxes in France. As we have laid a larfe duty 
on French goods, the French may have done the ſame on outs; 


and it may be the intereſt of the farmers to connive at the im- 


portation of Engliſh commodities, and take Offend duties, ra- 
ther than ſtop the trade, by exacting a tax, which amounts to 
a prohibition. But at any rate, this was no fraud in this coun- 


try. One nation does not take notice of the revenue laws of 


another, With regard to the evaſion of the light-houſe du- 
ties, the ſhip was not liable to confiſcation on that account, 
2d, The ſecond objection is, that the policy was made before, 
and the ſhip ſailed after, the proclamation for repriſals. But 
every man in England and France, on the-17th of Fuly, ex- 
petted the immediate commencement of a war. 1 will not 
ſay it was actually commenced ; but the ambaſſadors of both 
countries were recalled ; the Pallas and Licorne were taken; 
the fleets were at ſea; and, as it appeared afterwards, were 


waiting for each other to fight. It does not appear that the 


Tos 1 


goods were French property; an Engliſhman might be ſending _ 


his goods to France in a heutral ſhip. But it is indifferent 
e e : whether 
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Mayne v. Wal- 
ter, B. R. Eaſt. 
22 Geo, III. 


. U. 


OF FRAUD, IN POLICIES. 


3 GL they Wk Engliſb or French. The riſk inſured e- 


{ts to all captures, and as two other underwriters ſigned at 
the ſame premium, after the proclamation, it appears that the 
war riſk was in view when the defendant figned. Shall he 


avail himſelf of an event, which encreaſes the riſk, but which 


he had in contemplation when he underwrote the policy? I 
am of opinion, that there ſhould not be a new trial.“ The 
three other Judges ee and the rule was diſcharged. 


. A finder FIR; "a was made 1n the following caſe. It was 
an action on a policy of inſurance on a Portugueze ſhip, at and 


from Madeira to her port of diſcharge in Jamaica, with liberty 


to touch at the Leeward lands. The defendant underwrote 
150 I. upon it: the ſhip was captured by a French privateer, and 


condemned in the court of Admiralty in France, on the ground 
of having an Engliſb ſupercargo on board. The action was 


brought to recover this loſs from the underwriter, who re- 


fuſed to pay, alledging, that the plaintiff ſhould have diſcloſed 
to him, that the ſupercargo was Engliſb. At the trial, a ver- 


dict was given for the plaintiff, upon a caſe reſerved for the 
opinign of the court, and containing in ſubſlance the fats 


juſt ſtated. 


For the defendant it was inſiſted, upon the argument, that 
the agent for the inſured ought to have diſcloſed this fat ; and 


that it was the more material in this caſe, becauſe daring the 
preſent war, an ordinance paſſed in France, ſimilar to one 


made in the laſt war in 17 56, which declares, that no Dutch 
ſhip ſhall be allowed to take on board a ſupercargo, belonging 
to any nation at enmity with the court of France; and that if 
any ſhip, having ſuch ſupercargo, be taken, it ſhall be con- 


demned as lawful prize. . 


Lord Mansfield, —6 It is an nne and ee rule, 
and contrary to the law of nations. 
norant of it, the underwriter muſt run all riſks ; and if the 
defendant knew of ſuch an editt, it was his duty to enquire, 
if ſuch a ſupercargo were on board. It muſt be a fraudulent 


concealment of riemen that will vitiate a Policy. But 
1 


If both parties were ig - 


— 


OF FRAUD IN POLICIES! 


ie is ay that neither party has ſaid a wee reſpect- 
| ing the treaties between France and Portugal. een 


was accordingly * for the nen 


1 We come 90 to the third great diviſion of this 4 


106 
G 1 4 8 
— 


ter, namely, to caſes in which policies are void by miſrepre- 


ſentation. Before we proceed to tate the caſes under this 
head, it will be proper to diſtinguiſh between a warranty and 


2 repreſentation. A warranty or condition is that, which 
makes a part of the written policy, and muſt be literally and 


ſtrictly performed; and being a part of the agreement, no- 
thing /antamount will do, or anſwer the purpoſe. A repre- 
ſentation is a ſtate of the caſe, not a part of the written inftru- 
ment, but collateral to it, and entirely independent of it; and 


it is ſufficient, that a repreſentation be ſubſtantially performed. 


The conſequence of a breach of a warranty we ſhall take no- 
tice of hereafter. If there be a miſrepreſentation, it will void 
the policy, as a fraud, but not as a part of the agreement. Even 
written inſtructions, if they are not inſerted in the policy, are 


Vide poſt, c. 18. 
[197] 


* 


- 


only to be conſidered as repreſentations ; and in order to make - 


them valid and binding as a warranty, it is abſolutelyMeceſ® 


ſary to make them a part of the inſtrument, by which the 
contract of indemnity is effected. If a repreſentation be falſe 


in any material point, it will avoid the policy; and if the 
point be not material, the repreſentation can hardly ever be 
fraudulent. The principle upon which the policy is void in 


ſuch a caſe, we ſtated in the opening; that the underwriter has 


computed the riſk upon circumſtances, which were falſe, or 


which did not exiſt. Theſe doctrines are ve nn 44 


a variety of judicial deciſions. 


SE 


* i 

Upon a BE to ae edule why a new trial ſhould not be 
granted in this caſe, Lord Mansfield reported as follows. „This 
was an action upon a policy of inſurance.” At the trial it 
appeared in evidence, that the firſt underwriter bad the follow- 
ing inſtruction ſhewn to him: Three thouſand five hundred 
“pounds upon the ſhip Julius Cæſar, for Halifax; to touch at 
* Plymouth, and any port in America; ſhe mounts twelve guns 


Pawſon v. Wat- 


ſon, Cowper 


785. 


„and twenty nen. Theſe inſtruttions were not aſked for, | 
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oO FRAUD IN POLICIES. 


Cc H A; P. nor communicated to the defendant : but the ſhip was only re- 


. 


paunders, 3 


preſented generally to him as a ſhip of force: and a thouſand 
pounds had been done, before the defendant underwrote any 
thing upon her. The inſtruftions were dated the 28th of 
June 1776, and the ſhip failed on the 23d of Ju 1776; 
and was taken by an American privateer. That at the time of 
ber being taken, ſhe had on board 6 four pounders, 4 three 
ane poundert, 6 half pounders, which are called 
ſwivels, and 27 men and boys in all, for her crew ; but of 
them, 16 only were men, (not 20, as the inſtructions men- 
tioned,) and the reſt, boys. But the witneſs ſaid, he conſidered 
ber as being ſtronger with this force, than if ſhe had 12 car- 
riage guns, and 20 men: he alſo ſaid (which is a material 
circumſtance) that there were neither men nar guns on board, at 
the time the inſurance. That he himſelf inſured at the ſame 


premium, without regard or enquiry into the force of the ſhip. 


Other underwriters alſo inſured at the ſame premium, without 
any other repreſentation than that ſhe was-a hip of Force. That 
to every four pounder, there ſhould be five men and a boy. 
That in merchant ſhips, boys always go under the denomina- 
tion of men. This was met by evidence on the part of the 
defendant, ſaying, that guns meant carriage guns, not ſwivels; 
and men meant able men, excluſive of boys. There were three 
cauſes bf the ſame nature depending upon the ſame evidence. 
The-deferice in each was, that theſe inſtructions were to be 
conſidered as a warranty, the ſame as if they had been inſerted 


in the policy; though they were not proved to have been 


ſhewn to any but the firſt underwriter. In all the three caſes, 
the queſtion for the court to determine, is, Whether the in- 
ſtructions, which were ſhew to the firſt underwriter, are to 
be conſidered as a warranty inſerted in the policy; or as a 
repreſentation, which would avoid the policy, if fraudulent ? 
If the court ſhould be of opinion, that the inſtructions amounted 
to a warranty, then a new trial is to be had in each without 


coſts; otherwiſe, the verditts; which were all for the plain | 


are to ſtand. At the trial I was of opinion, that it would be 
of very dangerous conſequence, to add a converfation, that 


paſſed at that time, as part of the written agreement. It is a 


collateral — _ 1 the parties had conſidered it as 
a war- 


OF FRAUD IN POLIC IES. 


« wrartanty, they would have had itinſertedin the policy- But @ A A v. 


ſecondly, if theſe inſtructions were to be conſidered in the 
light of a fraudulent miſrepreſentation; they muſt be both 
material and fraudulent: and in that light, I held, that a miſ- 
repreſentation made to the firſt underwriter ought to be con- 


ſidered as a miſrepreſentation made to every one of them, and 
fo would infe& the whole policy. Otherwiſe, it would be a. 
contrivance to deceive many: for where a good man ſtands 
firſt, the reſt under write without aſking a queſtion: and if he 
be impoſed upon, the reſt of the underwriters are taken in 
by the ſame fraud.” The caſe was left to * jury under chac 
direction. | | | 


; After argument at the bar, Lord Mansfield aſked, Whe- 


ther there was any caſe that made a difference between a 


written and a parol repreſentation ? No anſwer being given, 
his. lordſhip proceeded: © There is no diſtinction better known 
to thoſe, who are at all converſant i in the law of infurance, 
than that which exiſts between a warranty or condition, 


which makes part of a written policy, and a repreſentation of 


the ſtate of the caſe. Where it is a part of the written policy, 
it muſt be performed. As if there be a warranty of convoy, 
there it muſt be a convey ;. nothing elſe will anſwer the idea 
intended by the warranty: it muſt. be ſtrictly performed, as 
being a part of the agreement; for in the caſe of convoy it 
might be ſaid, the party would not have inſured without con- 
voy. But as, by the law, of merchants, all dealings muſt. be 
fair and honeſt, fraud infects and vitiates every mercantile con- 
tract. Therefore, if there be fraud in a repreſentation, it will 
avoid the policy, on account of the fraud, but not on account 


of the non- compliance with any part of the agreement. If in 
a liſe policy, a man warrant another to be in good health, 


when he knows at the fame time he is ill of a fever, that 
will not avoid the policy on the ground af miſrepreſentation; 


(though! it will be void for non- compliance with the warranty); 


becauſe by the warranty, the inſured takes the riſk upon him: 


ſl, But if there be no warranty, and he ſay, the man is 


in good health, „ hen in fact he knows him: to be illi it is 
aſe So it is, if he do not know, whether he be well or ing 
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e: KA V, fori it is equally falſe to 3 to ſay that, which he knows 
— nothing at all of, as to ſay, that is true, which he knows is not 


[ 200 


/ 


were any 1 W ſay 


true. But if he only ſay, «he believes the man to be in good 
health,“ knowing nothing about it, nor having any reaſon 
to believe the contrary; there, though the perſon is not in 

good health, it will not avoid the policy, becauſe the under. 
writer then takes the riſk upon himſelf. So that there cannot 
be a clearer diſtinction, than that which exiſts between a 
warranty, which makes part of the written policy, and a colla. 
tera] repreſentation, which, if falſe in a point of materiality, 
makes the policy void: but if not material, it can hardly ever 
18 fraudulent. So far from the uſage being to conſider in- 
firuQions as a part of the policy, that parol inſtructions were 
never entered in a book, nor written inſtructions kept, till a 
few years ago, upon occaſion of ſeveral actions brought by the 
inſured upon policies, where the brokers had repreſented many 


things they ought not to have repreſented, in conſequence of 


which the plaintiffs were caſt. I adviſed the inſured to bring 
an action againſt the brokers, which they did, and recovered in 
ſeveral inſtances : and I have repeatedly at Gur/dhall, cautioned 
and recommended it to the brokers, to enter all repreſentations 
made by them in a book. That advice has been followed in 


London; but it appeared lately, at the trial of a cauſe, that at Briſ- 


291, to this hour, they make no entry in their books, or keep any 
inſtructions. The queſtion then is, whether in this policy the 
perſon inſuring has warranted that the ſhip ſhould poſitively 


rand literally have 12 carriage guns and 20 men? That is, whe- 


ther the inſtruftions given in evidence are a part of the policy? 
Now I will take it by degrees. The two firſt undertvriters 
before the court are Maiſon and Snell. Says Watſon, n 
part of my agreement, that the ſhip ſhall fail with 12 guns, 
% and 20 men: and it is ſo ſtipulated, that nothing under that 


„ number will do: ten guns with ſwivels will not do.“ The 


anſwer to this is, read your agreement; read your policy. 
There is no ſuch thing to be found: there. It is replied, yes, 
but in fact there is, for the inſtructions, upon which the policy 
was made, contain that expreſs ſtipulation. The anſwer again 
is, there never were any inſtructions ſhewn to Watſon; nor 


that 


; 


or FRAUD IN POLICIES! 


, 
: 
: 
1 * y 
N 
- 


4 thoſe instructions are any part of his agreement? It is C 1 * By 


ſaid, he inſured upon the credit of the firſt underwriter, A 


repreſentation to the firſt underwriter has nothing to do with 
that, which is the agreement, or terms of the policy. No man 


who underwrites a policy, ſubſcribes by the act of under- 


writing, to terms of which he knows nothing: but he reads 
the agreement, and is governed by that. Matters of intelli- 
gence, ſuch as that a ſhip is or is not miſſing, are things in 
which a man is guided by the name of a firſt under writer, who 


is a good man, and to which another will therefore give faith 
and credit: but not to a collateral agreement, of which he can 


know nothing. The abſurdity is too glaring, it cannot be. 


By extenſion of an equitable relief in caſes of fraud, if a man 


is a knave with reſpe& to a firſt underwriter, and makes a 


falſe repreſentation to him in a point that is material; as where 
having notice of a ſhip being loſt, he ſays ſhe was fafe; that ſhali 
affect the policy with regard to all the ſubſequent underwriters, 
who are preſumed to follow the firſt. How then do Fatſor 
and Snell underwrite the ſhip in queſtion? Without knowing 


whether ſhe had any force at all. That proves the riſk was 
equal to a ſhip of no force at all; and the premium was a vaſt 


one; eight guineas. So much therefore for thoſe two caſes. 
The third caſe is that of Ewer, who ſaw the inſtruttions, 


with the repreſentation, which they contained. Did the num 


ber of guns induce him to underwrite the policy? If it did, he 


would have ſaid, put them into the policy; warrant that the | 
ſhip ſhall depart with 12 guns and 20 men. Whereas he does 


_ no ſuch thing, but takes the ſame premium, which Zatſon and 
Snell did, who had no notice of her having any force. What 
does that prove? That he is paid and receives a premium, as 
if, it were a ſhip. of no force at all. The repreſentation 


amounts to no more than this, I tell you what the force will 


be, becauſe it is ſo much the better for you, There is no fraud 
in it, becauſe it is a repreſentation only of What, in the then 
ſtate of the ſhip, they thought would be the truth. And 
in real truth the ſhip ſailed with a larger force; for ſhe had 


nine carriage guns and fix ſwivels. The underwriters there- 
fore had the advantage by the difference. There was no ſti- 


POTS about what the weight of metal would be. All the 
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© * Hi P. witneſſes ſay, that ſhe; had more force than if ſhe had EA 
\ Ola riage guns, in point of ſtrength, of convenience, and for the 
paurpoſe of reſiſtance. The ſupercargo in particular ſays, * he 
« inſured the ſame ſhip and the ſame voyage, for the ſame 
premium, without ſaying a ſyllable about the force.” Why 
then-it was a matter proper for the jury to ſay, whether the 
repreſentation was falſe, or whether it was in fact an inſurance 
as of a. ſhip without force. They have determined, and I 
think very rightly, that it was an inſutance without force. 
Ewer makes an objection, that the repreſentation ought to be 
i conſidered as inſerted in the policy; but the anſwer. to that is, 

he has determined Whether it ſhould be inſerted in the policy 

or not, by not inſerting it himſelf. There is a great differ. 

ence, Whether it ſhall be conſidered as a fraud. But it would 

be very dangerous to permit all collateral repreſentations to be 
put into the policy. I am extremely glad to hear that a great 
many of the under wr iters have paid. Mr Thor nion has paid, 
who was the firſt perſon that ſaw the inſtructions. Shall the 
reſt refuſe then? As to Malſon and Snell, they have no pretence 
to reſuſe; for. there is not a colour for the objeftion made by 
„ As to Euer, we are all ſatisſied with the determination | 
[ 202 } of the jury againſt bim. nm, rule f or a ne ¹ trial 
7 5 muſt be n 19475 333-26) 01 Hao hail Mit * 

| Rf WT 445 1 4171 

hey B. On: the Mondoy Canine, Mr. * ſaid, he 
was deſired by the under writers to aſk, whether it was the 
opinion of the court, that to make written inſtructions valid 
' and binding as à warranty they muſt; be inſerted in the policy? 
Lord Mangfeld anſwered, that moſt undoubtedly that wðas the 
opinion of the court: If a man warrant that a ſhip ſhall depart 
with 12 guns, and it depart with Wn it is lee to 

the condition of the e, Lets belts erate oe i on 


RA the 3 Ss 10 a tha nk eee 
learn the difference between a warranty and a repreſentation: 
we learn alſo, that a performance in ſubſtance: will ſatisſy a 
condition expreſſed. in a repreſentation; but that nothing ex- 
eept a ſtrict and literal compliance will fulfil the termis af the 
mt: and we alſo are inſtructed in the whole. dodtrine' of 


repre- 
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e 4s them it affefts. the contract of e e 3s 2 
The poſitions advanced in the above caſe were ſo ſatisfadtory, r 
that they have been adopted, as the ground of direction to ju- 

ries, upon all queſtions of repreſentation; ; and have been fol- 

lowed by the court, whenever points of chat nature N come | 85 
| We n n 0 5 5 e e | „ 


75 


This was an Acton on a e of NORD on hs KS Oar: Bi 51 Flee „ 
natic Eaſi Indiaman, « at and from Port POrient, to the iſles ee eee 


of France and Bourbon, and to all or any ports of places, 8 . 
here, and whatſoever, in the Euß Indies, China, Perfia, or e 
« ejſewhere, beyond the Cape of. Good Hope, from place to 5885 
place; and during the ſhip's ſtay and trade, backwatds and 
4 forwards, at all ports and places, and until her ſafe arrival 

* back at her laſt port of diſcharge i in France. But at the 
ſame time that this policy was ſubſcribed, there was a flip of 
paper wafered to it, and ſhewn to the underwriters,” on which 
was written the following repreſentation: © The ſhip has had 

« a complete repair, and is now a fine: and good veſſel, three 

« decks. ' Interids to fail in September or October next (1996): | 

« Is to go to Madeira, the iſles of France, Ce SO - 

» $6 the iſles _ e e ; x SHES 


f The 110 40 not fail till the- ötk of December 45010 We aid [2031] 
not reach Pondicherry till the 23d of July 17757. She conti: 
nued there till the 23d of Auguſt following, when, inſtead of 1 
proceeding to China, ſhe ſailed for Bengal, where having paſſed e 
the winter and undergone conſiderable repairs, the failed from 
thence early in the year 1778, (being the ſecond ſhip that left 

the Ganger); returned to Pondicherry, and after taking in a 

dome ward- bound cargo at that place, proceeded in her voyage 

back to L' Orient, but was taken in Ocbober in that yæat, by the 

Mentor privateer. The uſual time, in which the dirett voyage 

between Pondicherry and Bengal is perforthed, is fix or ſeven 

days; but the Carnatic was about fix weeks in going to Bengal, 

and two months on the way back from thence to Pondicherry. 

Both going and returning, ſhe either touched at, or lay off 

Madras, Maſulipatam, Viſh ene and 77 _n; =: | took 8 

goods at all thoſe antes | Y 
It 
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It was contended in this cauſe, at the trial, that the repreſen« 
tation accompanying the policy reſtrained the voyage to the 
limits therein ſpecified. They produced ſome letters from the 
owners to their correſpondents, one of which was to the fol- 


lowing effect: We doubt not, but on account of the ſtorm, 


4 the ſhip will be forced to go to Bengal to be laid down, which 
64 cannot be done at Pondicherry; in which caſe, our captain 
« will BOP. entered a proteſt, which we will forward in time 


* to you.“ In a ſubſequent letter, they ſay nothing of the 


ſtorm or leak; but mention a different cauſe for the ſhip's go- 
ing to Bengal. Theſe letters, it was ſaid, raiſed a preſump- 
tion, that the neceſſity of going to Bengal was merely a pre- 


| tence deviſed after the capture, and when the inſured began 
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to apprehend that the words of ans pony would not cover a 


be ie to that place. 


i 


1 Lord Mansfeld told the jury, © that the firſt queſtion was, 


| whether the policy was void, on account of miſrepreſentation. 


Now there is an eſſential difference between a warranty, and a 
repreſentation. The warranty is a part of the contract: a 


riſk deſcribed in the policy is part of the contract. There can 


be no warranty by any collateral repreſentation. The ground, 
on which a repreſentation affefts a policy, is fraud. The re- 
preſentation muſt be fraudulent, that is, it muſt be falſe and 
material in reſpeA to the riſk to be run. All riſks are governed 

by the nature of them; and the premium is governed by the 
riſk. Where a repreſentation accompanies an inſtrument, it 

ſays, © I will have this underſtood as my preſent intention: 
« but I will have it in my power to vary it.“ The great 
queſtion in this cauſe is, whether the repreſentation was falſe, 
and that in a material inſtance. Fraud is found out by the 
materiality of the point it is charged in, It is to be conſidered 
then, whether they had really a view of going to. China, A 
witneſs has proved that the difference of inſurance is one per 
cent. on going to Bengal, and not to China. If you think 


that this was a miſrepreſentation to avoid paying tbe one per 


bent. you will find for the defendant. But if you are ſatis- 


fied that the real intention, at the time of the repreſentation, 


was to go to China, the plaintiff will be entitled to your ver- 
* 
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dict: for the inſured may change his intention, go to Bengal, 
and yet be protected by the policy, which clearly admits of 
that voyage, and muſt be underſtood by both parties in a 
greater latitude than the repreſentation, being expreſſed in 
different and much more comprehenſive terms. If, upon the 
whole evidence, you ſhall be of opinion, that no fraud was 
intended, and that the variance between the intended voyage, 
as deſcribed in the ſlip of paper, and the actual voyage as 

performed, did not tend to increaſe the riſk to the under- 
writers, this. flip of paper being only a repreſentation, you muſt 
find for the plaintiff.” The jury found a verdict accordingly. 
And although in ſeveral cauſes upon the ſame ſhip, new trials 
were moved for, and granted; yet in this, which was the 
only cauſe, in which there was a repreſentation, the verdict 
was acquieſced in, and no motion velpeding it ever was 


made. 


In the outſet of this chapter, we took notice of a very 
material rule reſpecting miſrepreſentation ; and which it now 


SS H AN. 
X. 


d . 


Vide Doug. 
Rep. 271. 


becomes neceſſary to repeat. If a repreſentation be made to 


the underwriter of any circumſtance, which was falſe, this, 
if it be in a material point, ſhall vacate the policy, and annul 
the contract, although it happen by miſtake, and without any 
fraudulent intention, or improper motive on the part of the 
inſured. We alſo ſtated the principle, on which, in ſuch a 
caſe, the contract is held to be void: becauſe the inſurer is 
led into error, and computes his riſk upon circumſtances nat 
founded in fact; by which means, the riſk actually run is 
different ſrom that intended to be run, at the time the contract 
is made. On this ground it is, that the contract is as much 
at an, end, as if there had been a wilful and falſe allegation, ar 
an undue concealment of circumſtances. The doctrine here 


meant to be advanced will be better underſtood, and more 


fully illuſtrated, by attention to the following caſe : 
It was an action on a policy of inſurance on the ſhip, © the 
Mary and Hannah, from*New-York to Philadelphia. At the 
time when the inſurance was made, which was in London, on 
the 3oth.of January, the broker repreſented: the ſituation of 
n | | the 


5 Burr. 1909. 
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Macdowall v. 
Frater, Doug. 
247. 
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the ſhip to the underwriter as follows: « The Mary and E. 
naß, a tight veſſel, failed with ſeveral armed ſhips, and was 


< ſeen fafe in the Delaware on the 11th of Detember, by a ſhip 


* which arrived at New York.”* In fact the ſhip was loſt on 
the 9th of December, by running againſt a cheveau de friſe, 


| placed acroſs the river. The cauſe came on to be tried before 
Lord Mansfield at Guildhall. The defence was founded on the 


miſrepreſentation as to the time when the ſhip was ſeen ; and 


the repreſentation and the day of the loſs being proved, the 
jury found for the defendant. A rule was obtained on the 
part of the plaintiff, calling upon the defendant to ſhew 
cauſe why there ſhould not be a new trial. After argument 

at the bar, 9 5 e , 


Lord Mansfield ſaid: e The diſtinQion between a warranty 
and a repreſentation is perfectly well ſettled. A repreſentation 
muſt be fair and true. It ſhould be true as to all that the inſured 


knows ; and, if he repreſents facts to the underwriter, without 


Vide ante, the 
Caſe of Pawſon 
v. Watſon, 


P · 197. 
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is always conſidered as a very important circumſtance. I am 


knowing the truth, he takes the riſk upon himſelf. But the diffe- 
rence between the fact as it turns out, and as repreſented, muſt 
be material. The caſe of the Julius Cæſar was very different 
from this. The ſhip there was only fitting out, when the in- 
ſurance was made. No guns nor men were put on board. It 
was only ſaid, what was meant to be done; and what was done, 
though different, was as advantageous, or more ſo, than what 
had been repreſented. There was no evidence of actual fraud 
in the preſent caſe, and no queſtion of that ſort ſeemed to be 


made. But there was a poſitive averment, that the ſhip was 


ſeen in the Delaware on the Iith of December. The under- 
writer was deceived as to that fact, and entered into the con- 
tract under that deception. There was no evidence at the 


trial when ſhe was ſeen in the Delaware, or in what con- 


dition: but ſuppoſe the fact had been explained in the manner 
now ſuggeſted, why did the inſured take upon him to compute . 
the day of the month, on which ſhe had been ſeen ? Why did 


he not mention exactly what his information was, and leave 
the underwriter to make the computation? In' inſurances on 


ſhips at a great diſtance, their being ſafe up to a certain day 


of 
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of opinion, that the repreſentation concerning the. ay was 
material. e I 


Mr. Juſtice: — This is ende oat a ede 
tion; but, in an inſurance on ſo ſhort: a voyape, it might have 
made a material difference whether the ſhip was known to be 


- 
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ſafe two days fooner or later. It ought to have been ſhewn, 
on the part of the plaintiff, that it was not material, but there 


was no evidence that the ſhip was met on the 9th, or any 


other day. Wage nee was 5 proper for ow We e 


of the jury.“ | | | , . 


Mr. e Aſbhurſt.—<The diſtinction, which the court has 


made in the cafes on the Julius Cæſar, and ſome others, be- 
tween a repreſentation, and a warranty, is extremely juſt. 
There is no imputation of fraud in this caſe ; but the inſured 
ſhould have been more cautious. In the former caſes, the re- 
preſentation was of what was intended; here it was of a fact 
ſtated as having happened, within the knowledge of the inſured. 


He ſhould have made the repreſentation in the ſame words, in 


which the intelligence is aid to have been communicated to 
him.“ 


Mr. Juſtice Buller. We cannot ſay the difference of the 
day was not material. The ſafety of the ſhip is the moſt ma- 


terial fact of any, in caſes of inſurance. The plaintiff admits 


that the place where ſhe was met in ſafety, was material. Why 
was not the time equally ſo? There was no intentional deceit, 
and it is perhaps unfortunate that the inſured made the miſtake; 
but I think the verdict right.“ | 5 


* 
o 


A ſimilar deciſion was made by the ſame learned judges at a 
period ſubſequent to that of the caſe of Macdowall and Fraſer. 
| Upon a motion for a new trial, Lord Mansfield and the reſt 
of the court were clearly of opinion; that if the broker, at the 
time when the policy is effected, in repreſenting to the under- 
writer the ſtate of the ſhip, and the laſt intelligence concerning 
= does not diſcloſe the whole, and what he conceals ſhall ap- 


pear 
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4 k. W ah, a tight veſſel, failed with ſeveral armed ſhips, and was 


Vide ante, the 
Caſe of Pawſon 
v. Watſon, 
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'« ſeen fafe in the Delaware on the 11th of Detember, by a ſhip 
& which arrived at New Yorb.”* In fact the ſhip was loſt on 
the gth of December, by running againſt a chevean de friſe, 


| placed acroſs the river. The cauſe came on to be tried before 
Lord Mansfield at Guildhall. The defence was founded on the 


miſrepreſentation as to the time when the ſhip was ſeen ; and 
the repreſentation and the day of the loſs being proved, the 
Jury found for the defendant. A rule was obtained on the 
part of the plaintiff, calling upon the defendant to ſhew 
cauſe why there ſhould not be a new trial. Ader argument 

at the bar, N 


14 Mansfield ſaid : < The difinfion between a warranty 
and a repreſentation is perfectly well ſettled. A repreſentation 
muſt be fair and true. It ſhould be true as to all that the inſured 


knows; and, if he repreſents facts to the underwriter, without 


knowing the truth, he takes the riſk upon himſelf. But the diffe- 
rence between the fact as it turns out, and as repreſented, muſt 
be material. The caſe of the Julius Czar was very different 
from this. The ſhip there was only fitting out, when the in- 
ſurance was made. No guns nor men were put on board. It 
was only ſaid, what was meant to be done; and what was done, 
though different, was as advantageous, or more ſo, than what 
had been repreſented. There was no evidence of actual fraud 
in the preſent caſe, and no queſtion of that ſort ſeemed to be 


made. But there was a poſitive averment, that the ſhip was 


ſeen in the Delaware on the 11th of December. The under- 
writer was deceived as to that fact, and entered into the con- 
tract under that deception. There was no evidence at the 


trial when ſhe was ſeen in the Delaware, or in what con- 
dition: but ſuppoſe the fact had been explained in the manner 


now ſuggeſted, why did the inſured take upon him to compute 
the day of the month, on which ſhe had been ſeen? Why did 


he not mention exactly what his information was, and leave 


the underwriter to make the computation? In inſurances on 


ſhips at a great diſtance, their being ſafe up to a certain day 
is always conſidered as a very important circumſtance, I am 


of 
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Mr. Juſtice Willis. « This is lay only a capt 
tion; but, in an inſurance on fo ſhort a voyage, it might have 

made a material difference whether the ſhip was known to be 
ſafe two days fooner or later. It ought to have been ſhewn, 
on the part of the plaintiff, that it was not material, but there 
was no evidence that the ſhip was met on the 9th, or any 
other day. beg dec was proper for che eee 
of the | jury. | - ; | 


Mr. Juſtice 45% —<«The diſtinction, which the court has 
made in the cafes on the Julius Cæſar, and ſome others, be- 
tween a repreſentation, and a warranty, is extremely juſt. 
There is no imputation of fraud in this caſe ; but the inſured 
ſhould have been more cautious. In the former caſes, the re- 
preſentation was of what was intended; here it was of a ſact 
ſtated as having happened, within the knowledge of the inſured. 
He ſhould have made the repreſentation in the ſame words, in 
which the intelligence is ſaid to have been communicated to 
him.“ | 


Mr. Juſtice Buller,—* We cannot ſay the difference of the 
day was not material. The ſafety of the ſhip is the moſt ma- 
terial fact of any, in caſes of infurance. The plaintiff admits | 
that the place where ſhe was met in ſafety, was material. Why 
was not the time equally ſo? There was no 2ntentional deceit, 
2nd it is perhaps unfortunate that the inſured made the miſtale; 
but I think the verdict right.” 4 


— 


A ſimilar deciſion was made by the ſame learned judges at a 207 


period ſubſequent to that of the caſe of Macdowall and Fraſer. Shirley s W. 
| . : inſon, B. R. 
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Upon a motion for a new trial, Lord Mansfield and the reſt 1. ber 
of the court were clearly of opinion, that if the broker, at the 
time when the policy is effected, in repreſenting to the under- 
writer the ſtate of the ſhip, and the laſt intelligence concerning 
her, does not diſcloſe the whole, and what he conceals ſhall ap- 
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pear material to the jury, they . to find for the under- 
writer, the contract in ſuch caſe being void; although the 
concealment ſhould have been innocent, the facts not men- 
tioned having appeared immaterial to the broker, and having 
not been communicated merely on that account. 


8 as has been ſaid before, and as will appear from the 
caſes already cited, in order to vitiate the contract, the thing 
concealed muſt be material, it muſt be ſome fa&?, and not merely 


a ſuppoſition or ſpeculation of the inſured; and the underwriter 


Barber v. 
Fletcher , PONG 
292. 


muſt take advantage of any miſrepreſentation the firſt oppor- 
tunity, otherwiſe he will not be allowed to claim any benefit 


from it at a future period. If therefore the inſured merely re- 
preſent that he expecis a thing to be done, the contract will not 


be void, although the event ſhould turn out very different 
from his expectation. | 


Thus upon a motion fo a new trial, one of the grounds 
Rated to induce the court to grant it was, that ſince the trial, 
a material repreſentation, which had been made to Shulbred, 
the firſt underwriter upon the policy, and which turned out to 
be falſe, had been diſcovered. Shulbred made an affidavit, by 
which it appeared, that when he ſigned the policy in March 


1778, the broker was getting ſeveral others, on other ſhips, 


ſubſcribed at the ſame time, all belonging to the ſame owner, 


and aid, ſpeaking of them all“ which veſſels are expected to 


leave the coaſt of Africa in November or December 1777.“ 
In truth, the veſſel in queſtion had failed in May 1777, and 


| Shulbred ſwore, that, if he had known that cirumſtance, he 


would not have ſigned. There had been actions brought 
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againſt all the underwriters on the policy, except Shulbred. 


Lord Mansfield. —* It has certainly been determined in a 
variety of caſes, that a repreſentation to the firſt underwriter 


extends to the others. But under what circumſtances has the 


been repreſented to him. If therefore this evidence is netu, 


defendant gone to trial in this caſe? he certainly knew what 
had been repreſented to himſelf. He was acquainted with Shul-" 
bred, and had an opportunity of aſking before the trial what had 


it 


ri 
{ 
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it is owing to his own negligence. But the repreſentation O H, A P. 


is not material ; it was only an expectution, and the under- 
writers did not enquire into the ground of the expectation. 
This was lying by till after a trial, in order to make an ob- 
jeftion if the verdict ſhould be for the plaintiff. The rule 
was diſcharged. 


There is another rule upon this ſubjeR, which it is material 
particularly to mention; although it may be collected from al- 
moſt all the caſes, that have already been quoted: and it is ap- 
plicable to each of the three branches, into which this chapter 
has been divided. Wherever there has been an allegation of a 
falſhood, a concealment of circumſtances, or a miſrepreſen- 
tation, it is immaterial, whether ſuch allegation or conceal- 
ment be the act of the perſon himſelf who is intereſted, or of his 
agent; for in either caſe, the contract is founded in deception, 
and the policy is conſequently void. The reaſon of this rule 


is nothing more than that, which the law of England has for 


general convenience adopted, in treating of the relation between 
maſter and ſervant ; declaring, that the maſter muſt always be 
reſponſible for the act of his ſervant, if done by his expreſs or 


implied command. It would indeed be of very miſchieyous 


conſequence, if a man might ſhelter himſelf from reſponſibi- 
lity of any kind, by throwing the blame upon his agent : it 
would be to allow him to contradi&t a maxim of law, which 
ſays, that no man ſhall be ſuffered to make any advantage of 
his own wrong : and would overturn that wiſe principle of 
equity, that when-one of two innocent perſons (for the maſ- 
ter may without danger to the argument be ſuppoſed innocent) 
muſt ſuffer by the fraud or negligence of a third, he, who 
gave credit to that third perſon, ſhall bear the conſequences 
ariſing from the confidence ſo repofed. If this be true, and it 
cannot be denied, of contraQts in general, it muſt alſo be ad- 
mitted in thoſe of inſurance, where, from the very nature of 
the cafe, the buſineſs is ſeldom tranſacted by the parties them- 
ſelves; but is moſt commonly effefied by the interpoſition of 
agents or brokers, The courts of juſlice have accorgingly 
held, that any fraud in the agent of the inſured vitiates and 
annuls the contract, as much as direct fraud in the inſured 

* C 
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himſelf : and Wis, although the act cannot be ai at all to 
the owner of the property 3 ; or even though he [hould be per. 
fectly innocent. | 


In a caſe bates the Houſe of 3 ſo "i as thay year 
1785, this doctrine was confirmed. It came before the Houſe 
on an appeal from the Court of Seſſions in Scotland, which had 
determined in favour of the reſpondents, the underwriters, 
The caſe was ſhortly this: a man having arrived at Greenoch, 
knowing of the loſs of the ſhip inſured, and meeting a friend 
and intimate acquaintance of the inſured, and a partner with 
him in ſome other adventures, communicated the intelligence 
of the loſs of the ſhip to him, who defired it might be concealed, 
The ſame day, as appeared by the evidence, the perſon, who 
had received this information, held a converſation with the 
plaintiff's clerk, who made this depoſition, “ that neither at 
« that time, nor at any other time of the ſaid day, had he any 


„ converſation whatever with the ſaid Mr. Boog, or meſſage 


“ from him, either in writing or otherwiſe, relative to the 
« Peggy (the ſhip inſured), nor did he get any hint from him, 
« or any other perfon, relative to the making inſurance upon 
“ her, further than the ſaid Mr. Boog's aſting the deponent if be 
« knew whether there was any inſurance made upon her, and if 
« there was any account of her.“ After this converſation, the 
plaintiff deſired the clerk to write to get an inſurance effected, 
which he did, without ſtating a word (at leaſt it did not ap- 
pear that he ſtated any) of this converſation to his maſter, 
Upon the whole of the evidence in this cauſe, although it did 
not appear by any depoſition that the plaintiff knew of the loſs 
of the ſhip at the time he made the inſurance, the Lords of 
Seſſion decreed, © that the inſurance. made by the plaintiff 
« would not have been made, if the brigantine Henrietta had 
« not arrived in the road of Greenoct the day preceding, and 


brought intelligence that the ſhip Peggy was taken; and 


„therefore that the policy was void.” The Houſe of Lords 


confirmed this decree. 


In the Jectfions of the Houſe ables; the reafous of the 
judgment never appear; and even when the learned Judges 
5 l . give 
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give their opinions upon any cauſe then depending in that 
houſe, authentic reports of them are not eaſily obtained: the 
conſequence of this is, that one is frequently left to/conjec- 
ture, upon what grounds the decree was pronounced. If we 
may be allowed, to conjecture upon the caſe of Stewart v. Dun- 
ih, it ſhould ſeem, that as no direct or poſitive act of know- 
ledge was brought home to the plaintiff himſelf, the conver- 
ſation which the clerk had with Mr. Boog, was held to be a 
ſullicient proof, that the loſs was known to him, at the time 
he wrote the letter, at the deſire of the plaintiff, ordering the 
inſurance. If known to the clerk, the act of the agent in 
ſoch a caſe becomes the act of the principal; becauſe the law, 
upon general reaſons of policy, will preſume, that the prin- 


210 
CHAP. 


— 


cipal muſt know Wanne has come to the knowiengs of the 


agent. 


But in the end of the ſame year, a caſe was decided in the 


King's Bench, expreſsly upon the point of fraud in the agent; 
for it appeared that the inſured was not guilty of any improper 
conduct in the tranſaction. In that caſe, the circumſtances 
were numerous; and the judges gave their opinions ſeriatim 
upon the queſtion. 


It was an action on a policy of inſurance for 1107. under 
written by the defendant on the 21ſt of September 1782, at ſix 
guineas per cent. on a cargo of oats on board the ſhip Zoſeph, 
loſt or not loſt, at and from Hartland to Portſmouth, beginning 
the adventure from the loading thereof on board the ſaid ſhip 
at Hartland. The defendant pleaded the general iſſue, and 
paid the premium into court. This cauſe came on to be tried 
before Mr. Juſtice Buller at Guildhall, when a verdikt was 
found ſor the plaintiff, ſubject to the opinion of the court upon 
the following caſe : 


That on the 27th of July 1782, Wi lliam Buudoct, A Poal, 


zgent for the plaintiff, contradted with Richard Thomas of 


Hartland, a corn factor, for the purchaſe of 500 quarters of 


vats, to be conſigned to William Fuller, at Part/mouth, on 
plaintifP's a account; and de ſired Thomas to ſend him (Bundoci) 


* 2 F a bill 


4 
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c H * P. a bill of lading 3 invoice, and alſo a like bill of lading and 
\ why — invoice to the plaintiff at Mr. Fiſber's at the Tower, London. 


That in purſuance thereof, Thomas ſhipped the oats on board 
the ſhip inſured, which ſailed from Hartland on the 16th of 
September 1782, and was loſt the ſame day off the pier of 


Hartland, That on the 16th of September 1782, Thomas 


wrote the two following letters to William Bundech, and to 
Fiſhe F. 8 \ 
To Mr. WILLIAM BUNDOCK. 


Sir, Hartland, Sept. 16th, 1782. 
This morning I loaded the Foſeph with 175 quarters of oats 
to the addreſs of William Fuller, Portſmouth, and the ſloop ſailed 
immediately; but I am afraid the wind is coming to the weſt- 


ward, and will force her back. I have ſent a bill of loading, 


and a letter by the maſter to Mr. Fuller; and alſo a bill of 
loading, and advice to Mr. Fiſher, that he may inſure, if he 
likes, as the equinox is near, Sc. R. THOMAS, 


To CUTHBERT FISHER Eſq. 


Sir, Hartland, Sept. 16th, 1782. 

By an order from Mr. William Bundock of Pool, I ſhipped 
this day on board the Zo/eph, which immediately ſet fail for 
Portſmouth, a cargo of oats as under; and by the ſame order 
as well as the order of Thomas Fitzherbert Eſq. I took the 
liberty of drawing on you at three days ſight, in favour of 
Meſſrs. Scott and Willes, or order, 106 J. to be placed to 
the account of Thomas Fitzherbert Eſq. I wiſh the whole 
ſafe to hand, and expect another veſſel to be loaded this 


week, weather permitting : this evening appears ſtormy. 
R. THOMAS. 


Then follows the bill of lading. The caſe further ſlates, 


that about fix or ſeven o'clock of the evening of the 16th of Sep- 
tember, Thomas heard a report that the ſhip was on ſhore; a 


at fix clock in the morning of the 17th he new the ſhip was 
lot. That the mode of ſending letters from Hartland to Lon- 


don, i is as follows : the letters are collected by a private hand 
about 
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about one or two o'clock of the day, on which the poſt ſets out C =. P. 
from Biddeford, from which place it goes about nine o'clock — 


in the evening. That the 16th of September was not a poſt 
day; and the above letters did not leave Hartland till one o'clock 
In the afternoon of the 17th, which was the poſt day from 
Biddeford to London : and the letters which went from Bidde- 


rd by the poſt of that evening, were received in London on 


the 20th of September. That on the 19th, the plaintiff wrote 
the following letter to Fiſber. 


Stubb-Lodge, Portſmouth, 
Sept. 19th, 1782. 
Dear F. ter, | 
My correſpondent, Mr. Bundocł, having informed me, that 


he has ſent two floops to Hartland in Devonſhire, to load oats 


on my account and riſk, I beg the favour of you to inſure my 


amount of the cargoes to Portſmouth, as ſoon as the bills are 
ſent you. T. FITZHERBERT. 


That the laſt mentioned letter, together with the former 


from Thomas, dated September 16th, were received by Fiſher in 
London, on the 20th of September ; and he thereupon directed 


the inſurance in queſtion to be effected: that on the 21ſt, de- 


fendant ſubſcribed the policy. Upon this caſe, after argument 


at tlie bar, . 


Lord Mansfield ſaid : © this policy is effected by miſrepreſen- 
tation, and that miſrepreſentation ariſes from the proper agent of 
the plaintiff, who gives the intelligence. Now whether this 
| happened by fraud or negligence, it makes no difference; for 

in either caſe, the policy is void. As to the miſrepreſentation, 
the underwriter was warranted on the information of the 
agent to take for granted that the ſhip was ſafe at 12 or x 
o'clock of the 17th of September ; for the agent gives an ac- 
count of the ſhip being loaded, and ſays, I wiſh the whole 
« ſafe to hand.” Then there was ſtrong ground to believe 


on his letter, that ſhe was ſafe when the poſt came away; and 


the poſt mark ſhews the day when the letters were ſent. How 


docs this miſrepreſentation come? Why from Thomas, who 


: & 3 writes 


* 
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e "_ A P. writes to Fr/ber, and gives him notice of the ſhip? $ ailing, on | 


wt purpoſe that he may inſure; for ſo he ſays expreſsly in his letter 
to Bundock. He was honeſt at the time he wrote the letter; 


but on the 16th; at night, he hears that the ſhip is gone aſhore, 


and the next morning he knew that ſhe was abſolutely loſt. a 


The poſt did not go out till the afternoon of that day; and 
he had full opportunity to ſend an account of the loſs. If 
Thomas were not guilty of fraud, at leaſt he was guilty of 
grols negligence: but either way, if Thomas were perfeclly 
Innocent, this policy, being eſſected by milrepratemtation, i ls 


void." 


Mr. . Jaltice Wi Tes. * Thomas is moſt clearly is be confi 
dered as the agent of the plaintiff, He ſhews by his letter to 


Fiber, that he acts as well by the ordets of Fitzherbert as of 
Bundock. If then Thomas be the agent of the plaintiff, he is 


moſt certainly liable for his i ranch and in i this caſe 


' the miſrepreſentation i is groſs.“ 


Mr. Juſtice 4/Þhurf.—< On principles of policy, it is neceſ- 


ſary that a man ſhould be anſwerable for the acts of his agent. 
It is often difficult to prove the privity of knowledge; and 


therefore the law will preſume; that facts known to the one, 


are alſo within the knowledge of the other. Nor is there any 


hardſhip on the plaintiff; for if this fact had been known, the 
policy could not my been clleQed.” ” 


Mr. Juſtice 88 In cull to * that Thomas was 
not the agent of the plaintiff, the counſel has aſſumed a fact, 
which is contrary to the caſe ; for it is ſaid, that the inſurance 
was not made in conſequence of Thomas's letter. But what is 
the fact? The plaintiff's letter to ober deſires him to inſure, as 


ſoon as the bills of lading are ſent. By whom were they to be 


ſent? By Thomas; then he refers to Thomas for all the infor- 
mation, and as the foundation of the inſurance, The plaintifh, 
I dare ſay, is innocent; and ſo is the defendant. But if the 
plaintiff build his information on that 'of his agent, and his 
agent be guilty of a miſrepreſentation, the principal muſt ſuf- 
fer. It is the common queſtion every day at Guildhall, when 

| | one 
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one of two innocent perſon muſt ſuffer by the fraud or 
negligence of a third, which of the two gave credit. In this 
caſe, the plaintiff truſted; not the defendant : Thomas had very 
material information, which he did not communicate ; the 
conſequence of which is, that the policy is void, and 0 poflea 
muſt be delivered to the defendant. a | 


From theſe cafes, the ple; which we ſought to eſta- 
bliſh, is evident, viz. that whether the fraud or miſrepre- 


ſentation be the act of the inſured, or of his agent, the po- 


licy is void, and the contract between the Parris is vacated 
and annulled. 


To have troubled the reader with all the caſes that have come 
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to trial upon the ground of fraud, would have ſwelled this 


chapter to the ſize of a volume; and at the ſame time would be 


wholly unneceſſary, as every caſe of fraud muſt depend upon 


its own circumſtances. It was thought ſufficient to lay down 


the general principles, which the courts have adopted upon the 
ſubje ct, and which are applicable to each diviſion of it as ſtated 
in the beginning of this chapter ; and to cite two or three caſes 


under each head, in order to confirm and illuſtrate the poſitions ; 


and principles advanced, gs 


But as fraud is a charge of a very ſerious nature, materially. 


affecting a man's credit, character, and reputation, the law of 


England will never preſume that any one is guilty of it ; nor 
ſet aſide a contract on that ground, unleſs it be fully and ſatiſ- 
fadtortly proved. The conſequence of this favourable preſump- 
tion is, that the burden of proof lies upon the perſon, who 
wiſhes to avail himſelf of the fraudulent conduct imputed. 
Thus if the inſured is ſuppoſed to be guilty of fraud, the proof 
of it falls upon the underwriter ; becauſe he is the perſon, who 
is to derive a benefit from ſubſtantiating the charge. This is not 
only the law of England, but the law of common ſenſe, founded 
on principles of equity and juſtice. Although it has been ſaid, 
that frand will not be preſumed, unleſs it be fully and ſatisfac- 
torily proved, it is not intended to convey an idea, that there 


Roccus, Not. 5 
78. 


muſt be a Lo ive and direct proof of fraud, in order to annul 
X 4 „ 


CHAP. 


X. 
— 


O F FRAUD IN FOLICKES. 


the contract. The nature of the thing ieſelf, which is gene- 
rally carried on in a ſecret and clandeſtine manner, does not 
admit of ſuch evidence; and therefore, if no proof but that 
of actual fraud were allowed in ſuch caſes, much miſchief 
and villainy would enſue, and paſs with impunity, Cir. 
cumſtantial evidence is all that can be expected; and indeed, 
all that is neceſſary to ſubſtantiate ſuch a charge. The pre. 
judice entertained agaioſt receiving circumftantial evidence, 


is carried to a pitch wholly inexcuſable. In the caſe before us, 


we have already ſhewn, it muſt be received; becauſe the na- 
ture of the enquiry, for the moſt part admits of no other, and 
conſequently it is the beſt poſſible evidence that can be given. 


But taking it in a more general ſenſe, a concurrence of circum- 


ſtances (which we muſt always ſuppoſe to be properly authenti- 
cated, otherwiſe they weigh nothing) forms a ſtronger ground 
of belief, than poſitive and direct teſtimony generally affords ; 
eſpecially when unconfirmed by circumſtances. The reaſon of 
this is obvious: a poſitive allegation may be founded in mil. 
take or what is too common, in the perjury of the witneſs: 
but circumſtances cannot liez and a long chain of well con- 
need fabricated circumſtances, requires an ingenuity and 
{kill rarely to be met with; and ſuch a conſiſtency in thoſe 
who come to ſupport thoſe circumſtances, by their oaths, as 
the annals of our courts of juſtice can ſeldom produce. Be- 
ſides, circumſtantial evidence is much more eafily diſcuſſed, 
and much more eaſily contradicted by teſtimony, if falſe, than 
the poſitive and direct allegation of a fact, which, being con- 
fined to the knowledge of an individual, cannot poſſibly be 


| the ſubject of contradiction founded merely on preſumption 


and probability N 


Another queſtion upon this ſubject remains to be diſcuſſed; 
and that is, whether the underwriter is bound to return the 


piemium, or is liable to an action for it, in a caſe where fraud 


1 
Ord. of Lew. 14. 
tit. Inf, art. 41. 


received from him, and alſo to pay him double the premium: 


has been proved againſt the inſured; and conſequently where 
the contract is void, and no riſk has been run. The ordinances 
of France declare, that if fraud be proved againſt the inſured, 
he ſhall be obliged to reſtore to the inſurer that, which he has 


and 


gf 
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and if fraud be proved againſt the inſurer, he ſhall in like man- H A P. 
ner be liable to reſtore the premium, and to pay double the ſum — 
inſured to the owner of the property. A learned commentator 2 Valin, 96. 
upon theſe ordinances obſerves, that if this article ſuppoſe a full 
cConviction of the crime, the puniſhment is too ſmall z and that 
here the puniſhment of the aſſurer and aſſured is nearly equal, 
although the crime of the aſſured is much greater, when the / 
difference between the premium, and the value of the property 
is conſidered. Indeed, the idea of enriching one man by the 
puniſhment of another is itſelf a ſtrange one; and ſomewhat U 216 ] 
inconſiſtent with the preſent notions of criminal juſtice. The 
ground upon which it has been introduced into the edifts of 
France upon inſurances, muſt have been this, that as the inſur- 
er in one Caſe, and the inſured in the other, runs: a conſiderable 
riſk by fraudulent allegations or concealments, they ſhall ſeve- 
rally be entitled to the ſums ſtated in the ordinance, as a re- 
compence for the riſk they ſo incurred. | „ Es 


The law of England has hitherto been ſilent upon this ſub- 
jc, there being no poſitive declaration of the legiſlature re- 
ſpeQting it: and our courts of juſtice had not till lately 
adopted any general rule, with reſpect to the return of pre- 
mium in caſes of fraud. In two or three inſtances in the 
Court of Chancery, where the underwriters have been relieved 
from the payment of the ſums inſured on account of fraud; 
the decree has a the l to be returned. 


Thus in a caſe in the year 1690, the A and aw Whittingham v. 
Thornborough, 


had come to the inſurance office, and bought a policy for i in- Precedents in 
ſuring the life of one Ho7well (upon whole life they had no — Sam 
concern or intereſt depending) for a year; and the policy ran 
whether intereſted or not intereſted, at a premium of 5. per - 
cent. They took this way of drawing in ſubſcribers: they 
agreed with one Marweed, a known merchant upon the Ex- 
change, and a leading man in ſuch cafes, to ſubſcribe firſt — 
but in caſe Forwe!! died within the year, Marwood was to 
loſe nothing, but on the contrary was to ſhare what ſhould be 
gained from the other ſubſcribers. Upon the credit of Mar- 
wed's ſubſcribing, ſeveral others (who had enquired of Mar- 
| | | word 
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wodd about Horwell, who was his neighbour) ſubſcribed like. 
wiſe. Heorwell lived about four months, and then died; and 


this bill was brought to be relieved againſt the policy: and 
this matter being all confeſſed by the anſwer, the court decreed 


the policy to be delivered up, and the premium to be repaid. 


Da Coſta v. 
Scandret, 2 P. 
Wil. 170. Vide 
ante, p. 179. 
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1 So alſo in the caſe of Da 22 v. Scandret, which has al- 


ready been cited in a former part of this chapter, Lord Mac- 
clesfield, although he held the policy to be void, on the ground 
of fraud, decreed * premium to be returned t to the . 7 

11 is 5 chat during the argument in the caſe next to he 
quoted, the counſel cited a caſe of Rucker v. Hollingbury, in 
which the Maſter of the Rolls had been of a different opinion 
from that delivered in the two preceding caſes. But Lord 


Mansfield ſaid, that there muſt be ſome miſtake in reciting 


the caſe. before the Maſter of the Rolls: for the practice of 


the Court of Chancery was certainly nn to N two 


former caſes. 


Wilſon v. 
Duckett, 
3 Burr. 1361. 


The caſe, in which this obſervation was made, was an ac- 


tion on a policy of inſurance on a ſhip, with a count of a ge- 


neral indebitatus aſſumpſit for money had and received to the 
plaintiff's uſe: and damages were laid at 98 I. The trial was 
had, under a decree of the Court of Chancery, where the now 
defendant, the inſurer, being there complainant, had offered to 
pay back the premium, which was 10 J. No money was, in the 
preſent caſe, paid into court; though the uſual courſe in theſe 
caſes is for the deſendant, the inſurer, to bring the premium 
into court. The j jury found a verdict for the plaintiff, for the 
ten pounds premium, on the count for money had and received 
to his uſe; although they were of opinion againſt t the policy, 


upon the foot of fraud; and found againſt it, as being frau- 


dulent. In fact, the firſ underwriter was only a decoy-duck, 
to induce other perſons to underwrite the policy: and it had 
been previouſly agreed between the inſured and him, that he 
ſhould not be bound by ſigning the policy; which this court 
conſidered as a fraud, and therefore that the jury had given a 
"= verdict in finding the policy fraudulent, With the con- 
currence 
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3 of Lord Mansfield (before whom this cauſe was ered) 
and of the counſel on both ſides, it was agreed to bring this 
queſtion before the court, whether, upon a policy of inſurance 
being found fraudulent, the premium ſhould be returned to the 
plaintiff (the inſured) or retained by the defendant (the inſurer); 
The caſes abovementioned were quoted by the counſel for-the 
plaintiff; but they being all in Chancery, Lord Mansfield ſaid, 
he wanted to know whether there was any common law deter- 
mination to the ſame effect. As it did not appear that there 
was, his lordſhip ſaid, It was plain what muſt be done in this 
caſe ; for he looked upon the offer made by the complainant's 
bill in equity, to be the ſame thing as if the money 17 actu- 
ally been brought i into court in the n caſe, 


But Ab the common ww has been lo filent upon the 
ſubject, as not to lay down any general rule; and although in 
all the caſes ſtated, the premium was reſtored ; yet if the fraud 
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is notorious, palpable and groſs in its nature, the court maß 


order, and has ordered, the underwriter to retain the premium. 

Thus where an action was brought by the inſured to recover 
1501; being the amount of the defendant's ſubſcription ; the 
ground of refuſal was, that the inſurance was fraudulent; and 
that the plaintiff knew of the loſs of the ſhip at the time of 


* 


Tyler v. Horne, 
Sittings at 
Guildhall after 
Hil. T. 1785. 


effeQing the policy. The counſel for the plaintiff were under 


the neceſſity of admitting that their client had made ſome frau- 
dulent inſurances upon this very ſhip, ſubſequeat to the one 
now in diſpute ; but contended that news of the loſs of the ſhip 


had not arrived, till after this particular one was effected. The 


evidence, however, was ſo ſtrong as eaſily to convince the 
Jury," that the plaintiff had received information of the loſs 


before the order for making the inſurance was given to the 5 


wen and they found a 'verdift for the defendant. 
Lord Pages ſaid, The fraud was fo os; that the pre- 
mium ſhould not be recovered from the underwriter, 


At laſt this Fu queſtion carne to be expreſsly decided, 
where the agent of the aſſured only had been the guilty per- 


lon; and the whole Court of King's Bench were of opinion, 
that 


Chapman 

ana others, 
Aſſignees of 
Kennet, v. Fra- 
ſer, B. R. Trin. 
33 Geo. III. 
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c * A P. that in all caſes of aFual fraud on the part of the affured or 
— his agents the underwriter might retain the . 


It is NEAR alſo here to obſerve, chat: it has been laid down 

as clear law, that if the underwriter has been guilty of fraud, 
an action lies againſt him, at the ſuit of the inſured, to recover 
the premium. Thus it was laid by Lord Mansfield, in the 


. 3 Burr. 1909. Caſe of Carter v. Boehm, which has already been quoted at 


large in this chapter: « the policy would be void againſt the 
« underwriter, if he concealed any thing; as, if he inſured a 
« ſhip on her voyage, which he privately knew to be arrived; 
„ and an action would lie to recover the premium. 


Ord. of Amſter- By ſeveral of the foreign ordinances, the puniſhment of 
dam, art. 56, 
2 Mag. 146. fraud, in matters of inſurance, is exceedingly ſevere. By thoſe 
13 of Amſterdam it is declared, © that as contracts of inſurance 
4 are contracts of good faith, wherein no fraud or deceit 
et ought to take place, in caſe it be found, that the inſured or 
„ infurers, captains, ſhippers, pilots, or others uſed fraud, de- 
« ceit or craft, they ſhall not only forfeit by their deceit and 
« craft, but ſhall alſo be liable to the loſs and damage occa- 
= % ſioned thereby, and be corporally puniſhed for a terror and 
« example to others ; even with death, as pirates and manifeſt 
« thieves, if it be found that they have uſed notorious mal- 
[ 219 J « yerſation'or-craft.” The ordinances of Middleburg con- 
Bhs © tain a proviſion exactly in the ſame words. At $ockholm alſo, 
Au 4 » Mag: it has been declared, that ſuch an offender, beſides reſtitution 
76. 2 Mag. 258. to the party injured, ſhall, according to the circumſtances of 
every particular affair, be puniſhed in his eſtate, honour, and 
life. | 
- Frauds in contracts of inſurance have not as yet had any 
puniſhment affixed to them by the laws of England, that I have 
been able to learn : but there are one or two caſes which have 
been declared to be felonies by poſitive ſtatutes, where the act 
committed has been to the prejudice of the underwriters. 


1 Ann. * . a ſtatute in the reign of queen Anne, it was enacted, that 
* b+ if any captain, maſter, mariner, or other officer, belonging to 


any ſhip, hed wilfully caſt away, burn, or otherwiſe deſtroy, 
the 
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the ſhip, unto which he belongeth, or procure the ſame to be C H 4 P. 

done, to the prejudice of the owner or owners thereof, or of k Ml, 5 , 

any merchant or merchants that ſhall load goods thereon, (or 

by a ſubſequent ſtatute, to the prejudice of any perſon or 

perſons that ſhall underwrite any policy or policies of inſurance 4 Geo. 25 
thereon) ſhall ſuffer death as a felon ; and the benefit of clerng 

is taken away from this offence by 11 Geo, I. ch. 29. 


Theſe are the only proviſions, which the legiſlature of this 
country has, as yet, thought proper to make for the preven- 
tion of crimes of this enormity : but as the records of our fo 
courts of juſtice evidently prove that frauds are too frequent 
in policies of inſurance, greater ſeverity than merely annull- 
ing the contract n n. in order to put a ſtop to 
ſuch offences, 


| CHAPTER TAT ELEVENTH, 


Of Sea-worthineſs, 


. 1 


W 
— —— 


2 n A P. H AVI NG in the preceding chapter treated very fully 
of the influence which fraud has upon the contract of 

infurance; we proceed to ſhew, that other circumſtances, in 

which no fraud whatever can be diſcovered, or even ſuſpected, 

= | will alfo vitiate and annul the policy. Of this nature is the 
1 5 \ doArine of Sea-Worthineſs. Upon this point it has been de- 
ll termined, that every ſhip inſured muſt, at the time of the 
inſurance, be able to perform the voyage, unleſs ſome exter- 
nal accident ſhould happen; and if ſhe have a latent defect 
wholly unknown to the parties, that will vacate the contract; 
and the inſurers are diſcharged. This doctrine is founded 
upon that general principle of inſurance law, that the inſurers 
ſhall not be reſponſible for any loſs ariſing from the inſufficient 
or defettive quality or condition of the thing inſured, 


. A 
— — — * — — 
— at a 
ad — — 


There is in the contract of inſurance a tacit and implied 
agreement that every thing ſhall be in that ſtate and condition, 
in which it ought to be: and therefore it is not ſufficient for the 
inſured to ſay, that he did not know that the ſhip was not 
ſea-worthy ; for he ovght to know that ſhe was ſo, at the 
time he made the inſurance. The ſhip is the ſubftratum 
of the contract between the parties; a ſhip not capable of 
performing the voyage is the ſame, as if there were no ſhip 
at all; and although the defect may not be known to the 
perſon inſured, yet the yory foundation of the contract being 
gone, the law is clearly 1 in favour of the underwriter ; be- 
cauſe ſuch a defeft is not the conſequence of any external 
misfortune, or any unavoidable accident, ariſing from the pe- 
rils of the ſea, or any other riſk, againſt which the under- 
writer engages to indemnify-the perſon inſured. To ſupport a 
contrary dotirine would introduce a variety of frauds, as it 
would probably Wes the mars to account for the loſs, 

diminution, 
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diminution, or waſte, which: may happen from the neceſſary 
and ordinary uſe of the thing inſured ; or the wear and tear 
of the ſhip in the common courſe of the voyage: and all of 
_ theſe are riſks, to which the inſurer has never been conſidered 
as expoſed. From what has been ſaid it appears, that the 
ground of deciſion in this caſe is perfectly diſtinct from any 
principle of fraud : that it depends merely upon this, that 
the inſured 1s preſumed to be better acquainted with the ſlate 
and condition of his ſhip than any other man ; and that he 
has tacitly undertaken, that ſhe' 1s in a condition to perform 

the deſtined voyage. In the cauſe of Carter v Boehm, which 
vas decided in Eaſter term 1766, Lord Mansfield, i in diſcourſing 
upon the caſe then before him, affirms the law reſpeQt- 
ing the neceſſity, of a ſhip being ſea-worthy when ſhe is in- 
ſured : for he ſays, © The utmoſt that can be contended for 
« 1s, that the underwriter truſted to the fort being in the 
« condition in which : ought to be; in like manner as it is 
« taken for granted, that a ſhip inſured is ſea-worthy.” But 
although the inſured ought to know whether his ſhip was ſea- 
worthy or not at the time ſhe ſet out upon her voyage ; yet he 
may not be able to know the condition ſhe may be in, after ſhe 
is out a twelvemonth: and therefore, whenever it can be 
made appear, that the decay, to which the loſs is attributable, 
did not commence till a period ſubſequent to the inſurance, 
as ſhe was ſea-worthy at the time, the underwriter, it is pre- 
ſumed, would be liable. Indeed, in a late caſe upon another 
point, but where the ſame principle was much relied upon, 
Lord Mansfield ſaid, By an implied warranty every ſhip 
« inſured muſt be tight, ſtaunch, and ſtrong: but it is ſuffi- 
« cient if ſhe be ſo at the time of her ſailing. She may 
« ceaſe to be ſo in twenty-four hours after departure, and 
« yet the underwriter will continue liable (a).“ Every caſe 
of this kind, it is true, muſt depend upon its own circum- 


ſtances; bob when they are once aſcertained, the rule of law 


(a) But if; a ſhip ſail upon a voyage, and in a day or two become leaky, and 
founders, or is obliged to return to port without any ſtorm, or viſible or adequate 
cauſe to produce ſuch an effect, the preſumption is, that ſhe was not ſea-worthy 


2 


CS H A: Þu 
XI. 


* 


3 Burr. 1913. 


5 Burr. 280 


Eden v. Parkin= 
ſon, Doug. 732. 


when ſhe ſailed; and the j jury, upon the plaintiff's own caſe, may draw ſuch a 


concluſion, Munro and another v. Vandam. Sittings at Guiihalt before Lord 
Kenyon after Michaglmas Term 1794, xl 


is 
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ec "nu P. is clear and devifive. The moſt material caſe upon this ſub. 
33 ject i in the law of England is that of the Milli frigate, which 
>-—> underwent a variety of diſcuſſion in ſeveral courts, and in 
which all the principles on which this doctrine is founded were 
fully diſcuſſed. I have uſed my utmoſt endeavours to procure a 

copy of the opinions of the judges upon that caſe; but they have 
been ineffectual: therefore the reader muſt be ſatisfied with a full 
ſtatement of the circumſtances, as they appeared upon the de. 

| murrer to the evidence. | 

N the proceedings i in this caſe are ink it will be ne- 
ceſſary to mention, that an action had been brought i in the court 
of Common Pleas on theTame policy againſt one of the under- 
writers; and Lord Camden, who tried that cauſe, directed the 
N 222 ] jury to find a verdict for the plaintiff: but upon a motion for a 
ney trial, his Lordſhip declared, that he had changed his opinion; 
the whole court of Common Pleas laid down the princi- 
| ples above ſtated, and directed a new trial. Upon the ſecond 
trial, Lord Camden ſtated to the jury the opinion he had formed 
upon the ſubject, and a verdict was accordingly given for the 
defendant, which, upon a ſubſequent application, the court of 
Common Pleas refuſed to ſet aſide. The plaintiffs then com- 
menced a new attion in the court of Exchequer againſt another 
of the underwriters, and which is now the ſubject of our at- 


tention. 2 


S ? 
* — * : 
* — © 


Mills and ano- This was an action on a policy of inſurance, loſt or not loſt, 
On — at and from the Leeward Iſlands to London, warranted to fail on 
or before the 26th of Fuly, upon any kind of goods, wares, and 
merchandizes; and alſo upon the body, tackle, &c. of and in 
the good hip or veſſel called the Mills Frigate, beginning the ad- 
venture on the goods from the loading thereof on board the ſaid 
ſhi ip at St. Kitt's, and upon the ſhip from her arrival at the Lee- 
2vard lands. The defendant undertakes to indemnify againſt 
L the uſual riſks, for a premium of 2 J. 105. per cent, Theloſs 
was deſcribed in the firſt count of the declaration in theſe words ; 
« That the ſaid ſhip, after her departure from Nevis on her 
$6 voyage, and during her ſaid voyage, failing and proceeding. 
on the bigh ſeas by and through the ſorce of winds and tem - 

'4 peſtuoys 
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« peſtuous weather, and by a and through the mere perils and C n 7.5 
« dangers of the ſeas, ſprang divers leaks, and became very lea - 223 
« ky, crippled, bulged, disjointed, ſplit, and wholly loſt.” In 
| the ſecond count the loſs is alledged thus: by and through 
« the mere perils and dangers of the ſeas, and by the ſtarting: 
« and looſening of one or more plank or planks of the ſaid ſhip, 
4 and by accidentally ſpringing one or more leak or leaks, the | 
6 ſaid ſhip became very leaky, crippled, &c. and totally unable 
to proceed on, or perform the ſaid voyage. There were two 
other counts in the declaration upon a policy on freight to re- 
cover from the underwriter the amount of his inſurance upon 
that alſo; and a fifth count for money had and received to the- 
plaintiff's uſe. The defendant pleaded the general "_ 3 and 
paid the premiums into court. *q 


This cauſe came on to be tried before Lord Chief Baron [ 223 J 
Parker ; and the defendant demurred to the evidence produced *. 7 
on the part of the plaintiff. The demurrer follows in theſe 
words: Thereupon the ſaid John and Thomas Mills (the plain- 
tiffs) ſhew in evidence to the jury to prove arid maintain the 
iſſue within mentioned on their part, to wit, that the defendant 
underwrote the policy of inſurance, and that the plaintiffs were 
interefled to the amount as in the declaration is mentioned : 

That the ſhip in queſtion was a French-built ſhip, and known 
to be ſo to the defendant at the time he underwrote the ſaid 
policy: That the timbers of French ſhips are uſually faſtened 
with iron bolts or ſpikes, which are liable to grow ruſty ; and 
when the ſame are grown ruſty, the timbers of ſuch ſhips 
frequently become laoſe at once, and the ſhips are rendered in- 
capable of bearing the ſea, without any perceptible ſymptoms of 
decay: that the ſhip in queſtion was purchaſed by the plaintiffs 
in the year 1757 3 that ſince that time ſhe has been generally OM 
employed by the plaintiffs, who are Mſt India merchants, in | 
that trade; and large ſums have conſtantly been. inſuted on her 
and her cargoes: that in February 1764, being bound to the 
Leeward I andi, and back again to London, the ſailed og her 
voyage; that before ſhe ſailed from London on that voyage, the | 
plaintiffs ordered the captain to have every thin g doneto the ſhip, : ws 
which he ſhould chynk proper to repair her; That i in aas, 
* of 
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CH. WA! P. of ſuch orders, the ſhip was put into dock and repaired, "FAY 
— ſhip carpenter did all ſuch repairs to her as he was ordered, the 
expences of whichamounted toabout 1001. of whichabout 301, 
was for the ſheathing and other repairs of her hull, and 
the reſidue in ber upper works: that nothing more "gn 
to the ſhip carpenter, or the captain, to be wanting to make 
her fit and complete for the ſaid voyage ; but her iron bolts 
and ſpikes were not then examined, which could not be 
done without taking off her ſheathing; an act never done 
where (as the caſe is here) the ſhip had been'ſheathed a little 
time before: that George Hayley eſq. the firſt underwriter on 
this policy, and many other perſons by whom policies of inſu- 
rance are generally underwritten, keep a regiſter, in which alt 
ſhips uſually inſured by them, are entered with an account of 
the age, conſtruttion, and viſible goodneſs of the veſſels, and to 
+4 whom they belong, and alſo employ a ſurveyor, whoſe buſineſs 
I 224 ] it is to ſurvey ſuch ſhips: that the ſhip in queſtion, at the time 
of underwriting the policy, and long before, had been entered 
in ſuch regiſter; and previous to her laſt outward- bound voy- 
age, had been ſurveyed by one Thomas M hitetvood, who was 
then employed by the ſaid George Hayley, and other under- 
writers, as ſuch ſurveyor; and as far as appeared to the ſaid 
Thomas Whitewood, was in good condition, and perfectly fit 
to undertake a voyage to and from the Leeward [lands ; but 
the ſurveyor did not, neither could he, examine the bolts and 
- ſpikes for the reaſons aforeſaid ; but did ſurvey as far as is ever 
_ practiſed in ſuch caſes: that the ſaid George Hayley had often 
before underwrote policies on the faid ſhip and her cargoes; | 
and the witneſs, who was the inſurance broker, ſaid hebelieved 
Mr. Hayley knew as much of the condition of the ſhip as the 
plaintiffs did, and particularly on the outward-bound voyage to 
the Leeward Iſlande, he underwrote 400 J. on this ſhip: that in 
ſuch laſt outward-bound voyage, the ſhip met with agreat deal of 
bad weather; was very leaky, and could not get into Madeira, 
where ſhe was ordered to touch; but was obliged to bear away for 
the iſland of Nevis: that ſhe arrived at the iſland of Nevis on the 
ficſt of April 1764, and from thence went to the iſland of Saint 
'Cbriftopher, where ſhe delivered her outward-hound cargo, and 


had ſuch repairs done to her, as were then thought neceſſary, and 
85 $5 | to 
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to all appearance put intoa proper condition for her voyage wa e⸗ — p. 
but her bolts and ſpikes were not, nor could be examined there: ; | 


that about the end of the ſaid month of April, the ſhip ſailed 
from St. Kitt's to Nevis, where the captain had been promiſed 
a loading for her home: that on her arrival at Nevis, the plan- 
ters, knowing ſhe had been locks in her outward-bound voyage, 
were not willing to put ſugars on board her; and that in 
order to ſatisfy the planters there, that ſhe was in a proper 
condition to carry a cargo of ſugars to London, they propoſed 
to the captain, as a meaſure which would be fully ſatisfactory 
to them, that he ſhould ſubmit the ſhip to be ſurveyed by all 
the captains then in the harbour, being fix in number; and 


told him, that if they ſhould report her to be fit for a voyage 


to London, they would then load her with ſugars: that the 
captain did ſubmit to ſuch ſurvey, though it would have been 
for the intereſt of the ſaid captains to report the ſhip unfit for 
the voyage; as by that means they would have had an oppor- 
tunity of gaining more freight and ſooner : that on the 8th'day 
of May 1764, the ſaid captains, after having ſurveyed her 
carefully, but without examining her bolts and ſpikes, which 
could not be done, there ſigned the following report : « Newis, 
« May 8th, 1764. At the requeſt of captain George Finch, 
« of the ſhip Mills Frigate, we the ſubſcribers did repair on 


board the ſaid ſhip, and after due examination, it did appear 


to us, that the occaſion of the ſhip's making more water than 
« uſual on her voyage from London to this place, was occa- 
« ſioned by ſome neglect in caulking the ſaid ſhip, which may 
very eaſily be made tight, the faid ſhip otherwiſe appearing 
to us to be ſtrong and found ; and when caulked, we are of 
opinion, will be fully ſufficient to carry a cargo of ſugars to 
« Lapdort, Jahn Shepherd, &c.” That afterwarels the ſhip wag 
caulked according to the ſaid report, and that thereupon the 
planters ſent their ſugars on board, and the ſhip was ſoon 


loaded with 'about three hundred and ſeventy hogſheads of 
ſugar : that during the time of her loading, and until and 
at the time of her ſailing, which was about two months, the 


ſhip continued tight, appeared to be in good condition, and 
made no more water than the beſt ſhips uſually do, and arg 
expected to do: that the ſhip failed from Nevis on the 26th 
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e H. T r. day of Fuly 1764, about eight o'clock in the evening, and 


[ 226 ] 


the next day, about four o'clock in the afternoon, without any 


bad weather or extraordinary {well of the ſea, 'ſhe ſprang a 
leak, and the captain was obliged 40 bear away for St. Chriſte. 


pber s, where he arrived on the 28th of July: that on his 


arrival there, he got the ſhip unloaded to ſee what was the 
matter with her, when it appeared that ſhe had ſtarted a plank ; 
that he thereupon applied to the judge of the Court of Vice 
Admiralty for a warrant to ſurvey the ſhip; and a warrant was 

ranted to four captains, and two ſhip carpenters, or any three 
of them; four of whom did, according to ſuch warrant, ſur« 
vey. the ſaid ſhip, and did report, that ſhe was unfit to pro- 
ceed on her voyage without being thoroughly repaired : and 
that the expence of ſo repairing her there, would amount 
to more than the value of the ſhip and freight; and ſhe was 


therefore condemned by the ſaid court as unfit for the ſaid 


voyage : that ſome of the iron bolts and ſpikes, with which the 
timbers of the ſhip in queſtion, like other French- built ſhips, 
were faſtened, were broken in the plank that was ſo ſtarted, 
which the. captain and the ſaid ſurveyors felt, by paſſing up 
their hands between the plank and the ſhip; ; and which ap- 
peared upon farther opening the ends of the plank; and that 
the ſaid plank was ſtarted from one end to the other : that it 
was owing to the ſaid bolts and ſpikes being grown ruſty and 
decayed, as then appeared to the captain and ſurveyors, that 
ſuch plank flarted : that he believed the ſurveyors, who con- 
demned her, thought the ſame ; wherefore, and ſuppoſing the 
other bolts and ſpikes in the ſhip were alſo grown ruſty and 
decayed, though that could not be known for certain, without 


ripping off ber planks, and making a more ſtrict examination, 


the ſurveyors made their ſaid report of condemnation : that the 
faid plank was not taken off, nor could it be, without ſinking 
the ſhip, which has not yet been broken up, but continues at 
St. Chriſtapher's as a hulk: that on the aforeſaid account, it 
was then concluded, and is now believed by the captain, that 
the ſaid ſhip was nat fit for the inſured voyage home, at the time 
ſhe ſo ſailed from Nevis for London, though, to all outward ap- 
pearance, ſhe was a very good ſhip, and, as he then believed, 


oo” for the voyage ; and ſuch a | ſhip as he, from her outward 
appearance, 


4 
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appearance, ſhould have had no objefion to ſail in again ; but © * 2 p. 
had he known the decayed condition of her ſaid bolts 0 = 
ſpikes before he ſet ſail on his homeward-bound voyage, he 

would not have ventured his life in her: that there is no. 

dock, nor ſcarce any materials for repairing ſhips at St. 
Chriſtopher's, nor could ſhe ſail to any other place to be re- 

paired; and that if this misfortune had happened in North | 

' America, or England, where there are proper docks and mate- 

rials, ſhe might have been repaired for three or four bundred 
pounds: that while the ſaid ſhip was firſt at Sf. Chriſtopher's, 

before ſhe had taken in her cargo, namely, on the 23d of "il 

7M the captain wrote the following letter to the plaintiffs: © : 


( Gentlemen, | . Clriflpher' 6 April 23z RE 


« I take the firſt opportunity of acquainting you, that I ar- 
« rived at Nevis,after a moſt diſmal paſſage, on the firſt inſtant. 
« On the ſixth of March, at day-break, I made the iſlands 
« Deſerts, diſtant about four leagues, ran down for Madeira, 
« with a freſh gale at E. S. E. till four in the afternoon, when 
being within a mile off the ſhore, and judging about five or 
« fix miles off Fenchall Road, a very hard and dark Jquall 
| « took us ſuddenly with ſach violence, that I was obliged to clear off [ 227 ] 
« the land under the courſes. It'was exceſſively hazy the whole 
« evening after, that one could hardly ſee the ſhip's length; 
« ſo that it would have been the greateſt imprudence to have 
« run the riſk of overſhooting our port, or running aſhore. 
« The gale increaſed, and, in the night, came round to the 
N. E. and he ſbip firained ſo much by the preſſure of ſail we 
« were obliged to carry on her in that great ſea, that it was with 
« the utmoſt difficulty we could keep her free. On the eighth, at 
« nine in the morning, rec koning myſelf nineteen leagues to 
« leeward of Madeira, our ſhip ſo looſened, that we could not 
« carry fail: upon a wind; and ſeeing no probability. of the 
« wind ſhifting or abating movgh to give us a chance of beat - 
ing up, bore away for Nevis, Judging it better for the pre- 
« ſervation of the whole than to run any hazard in endeavour- 
« ing for the Canaries i in our weak, leaky, and diſtreſſed con- 
« dition, I have conſulted with Mr. Cottle, the counſellor here, 
who adviſes me to ſell the flour and lime at publick vendue, 


123 | « and 
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"4 and to carry the iron hoops, c. back to England.” As the 
„ ſhip's complaint has been chiefly in her upper works, I am obli. 
„„ ged to have her new nailed from the wail upwards ; and hope 


« you will find that what repairs are neceſſary to be made here, 
&« are conducted with all the ane circumſtances wil ad. 
« mit of.“ 

© That the olaintiſfs received this letter in Londen c on wide 1 3th | 
day of June 1764, and, a day or two afterwards, gave it to 
Matthew Towgood, an inſurance broker, to get 1,000 /. inſured 
on the freight home for the uſe of the owners, and 250 1. on 


thei fourth part of the ſaid ſhip: that the ſaid Towgood firſt ſhew- 


ed the policy in queſtion, and the letter to the ſaid George Hayley, 
on the 19th of June 1764, who, after reading over the letter, aſk- 
ed him what intereſt he had to inſure; to which the broker an- 
ſwered, ſhip, freight, and cargo; and that he might write which 


he pleaſed : that thereupon the ſaid George Hayley ſaid he would 
underwrite the ſhip, ſaying ſhe would come home ſafe enough, 


notwithſtanding the damage which the ſaid letter imported 
ſhe had received, as it was a ſummer voyage; ; but that ſhe 


would very likely damage her cargo: that the ſaid George Hay- 
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ley was going to underwrite the ſaid policy for 300 /. on the 
faid ſhip, arid had wrote the figure 33 but on the faid Matthew 
Towgood's telling him, he was a bold man to write three hun- 
dred pounds after reading the ſaid letter, the ſaid George Hayley 
truck out the figure 3. and converted it into a 2; and accord- 
ingly under wrote the ſaid policy for the ſum of two hundred 


pounds on the ſaid ſhip : that the ſaid Matthew Totugocd ſhewed 
the ſaid letter to the ſaid defendant Roebuck, and all the other 


uriderwriters on the ſaid. policy, before they underwrote the 
ſame z and the ſaid defendant ſays, that the evidence aforeſaid, 
in manner and form aforeſaid, ſhewn by the plaintiffs" to the 


jury, is no: ſufficient in law to maintain the Hue within joined 


A on the part of the ſaid plaintiffs z and that he the defendant to 


the evidence aforeſaid hath no neceſſity, nor by the law of the 


land is obliged to anſwer. Wherefore he prays judgment, and 
that the jury may be eee lum Sales apy) verdict yy 


the iſſue. | 


= 
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or SEA-WORTHINESS. 
The plaintiffs join i in demurrer. „„ Tera He cat 


This demurrer was argued in the court of FR and 


= "> 
va + * 
wh + * 7 
« 


*. 


e a 
— 


judgment was there given in favour of the aſſured: and of 


what fell from the judges on that occaſion, I have only been 
able to procure this account, © that judgment was given for 


« the plaintiffs; not upon the points argued, (namely, that it 
was eſſential that the ſhip ſhould be ſea-wortby), the court 


« being as to thoſe of opinion with the underwriters ; but 
« becauſe the evidence did not, as the court thought, pro- 


« ciſely prove that the ſhip was not ſea-worthy, at the time 


« of the aſſurance taking place on the 1ſt of April 1764, on 
« her arrival at Nevis, but only that ſhe was ſo at the time 
« of her ſailing on the 26th of uh.“ But the court une- 
quivocally declared, that a ſhip, that is not at the commence= 
ment of the inſurance in fit condition to perform her voyage, 
is not a fit ſubjea of inſurance. Upon this judgment a writ 
of error was brought in the Exchequer Chamber, which was 
argued before Lord Mansfield and Lord Chief Juſtice Miſmot, 
who were to report their opinions thereon to the Lord Chan- 
cellor ; and the judgment of the court below was ultimately 
-affirmed. Whether the judgment was ſo affirmed upon the 
ſpecifick ground taken in the court of Exchequer, or upon 
ſome difficulty ariſing out of the form of proceeding ( being 
upon a demurrer to evidence (a),) does not now appear: but 
whether upon the one ground, or the other, khan ien doubt, 


(a) See the caſe of Cockſedge v. N Dougl. 119. ad the cafe of Gibjon | 
and Johnſon v. Hunter, in error, in the Houſe of Lords, 2 H. Black, 187. where 


it appears to be decided by all the judges that in a cafe of circumſtantial evidence 
(as in the eaſe of the Mills Frigate) it is not competent to the defendant to in 

upon a jury being diſcharged from giving a verdict, by demurring to the evi. 

dence, and obliging the plaintiff to join in demurrer, without diſtinctiy admitting 


upod the record, every fact and every concluſion, which the evidence given for the 


plaintiff tended to prove. And in the former caſe it is expreſsly ſaid, that the 


demurrer to evidence admits the truth of all facts, which the jury might or cauld | 


infer in favour of the party offering the evidence. Upon the form of proceed, 


therefore in the caſe of the Mills Frigate, and conſiftently with the notlon chtef- 


tained at the time when Cockſedge v. Fanſhaw was decided of the effect bf a di- 
murrer to evidence, as it was a caſe of circumſtantial evidence, on which the 
jury might have drawn a concluſion in favour of the plaintiffs, it is poſſible that 
judgment might have been given for the plaintiffs independently of the ground 
taken in the court of Exchequer, and whatever rug on Judges ait enter. 
r 23 . 
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OF SEA-WORTHINESS. 


'though judgment was given for-the plaintiffs, that the prin. 
'ciples of inſurance law upon the ſubject of ſea-worthineſs, and 
the doctrine of implied warratities or conditions, have always 
been conſidered as unalterably fixed and aſcettained ſince that 


period, although that doArine was not then for the firſt time 


Kated in our Engliſh courts, and was certainly long before 
known in the law of inſurance in other parts of Europe. It 


s unfortunate that from the circumſtance of there being no 


printed report of this caſe, and from the practice of the 
Chief Juſtice's reporting their opinion in private, the grounds 


of that opinion cannot now be obtained: but it cannot now 


be diſputed from the opinions of Lord Mansfield and other 
judges both before that time and fince, that the principles 
laid down in the beginning of this chapter are clearly eſta. 


bliſned as the law of England. — That theſe principles were fo 


eſtabliſhed is manifeſt from the following decifions. 


| The plaintiff had purchaſed a ſhip, and after having her ſur- 
Wel by proper judges, he ſent her into the dock, and there 
had her fully repaired, and the ſhip- builder was ready to 
ſwear, that he effectually repaired her, as he thought, having 
done all that was required to make het a good ſhip; ſhe then 
was taken into the government ſervice, on which occaſion 
ſhe was as uſual ſurveyed by the perſons employed for the pur- 
Poſe. She ſailed out of the Thames, and arrived at Portſmouth, 
but being very leaky with bad weather the Admiral ordered 
Her to go in and undergo a ſurvey there. This was done, and 
it was found on opening her, that ſome timbers near her keel 
were very bad, inſomuch that ſhe was condemned as inſuſſt- 


eient to proceed, 


SW The plaintiffs having infured her, applied to the underwriters 
For the Joſs; defendant was one; and plaintiff inſiſted We had 
and could prove that he had done every thing in his power 
to ſend her out ffficient and good, and that this defect was a 


latent cauſe not known to him or diſcovered when ſhe was 


ha or in the dock repairing. 


Lord 22 ſaid, that it appeared that 4% ſhip had lied 


a natural death, and received her death wy before the inſu 
rance 


1 * 


OF SEA- WORTHINESS. 


rince commenced; and 3 innocent the plaintif was, and 
however cauriouſly he had acted, the underwriter was equally 
innocent; and the implied warranty muſt and ought to phave 


its effect; and the plaintiff muſt make the beſt of a bad bargain: 


he had the ſhip (defective as ſhe was) not injured from any ſea 
loſs after the inſurance was wade, The W was nonſuited. 
e AN 


80 alfa} in ohen caſe where an action was ; brought by ah 
innocent ſhipper of goods (no part owner of the ſhip}: againſt 
the underwriter, and the policy was effected on goods in the 
Amy and Letitia at and from Montſerat to London. It appear 
that the ſhip ſailed the 26th of Fuly, and the next day witholit 
any bad weather ſhe was very leaky and obliged to run for 
$7. Thomas's, one of the Virgin iſlands, where ſhe was unloaded, 


© * 2. 
mnt 


Oliver v. Cow. 

ley, Sittings at 

Guildhall after 
Trin. 1765. 


and the goods, being much damaged, were ſold: It could 


not but be allowed on all ſides, that the ſhip was not ſea-worthy 
to undertake the inſured voyage; and it was agreed and ad- 
mitted by defendant that the ſhipper of the goods was a ſtranget 
to it when the goods were ſhipped. The plaintiff was non- 
ſuited, Lord Mansfield ſaying, that the implied warranty 
could not be diſpenſed with in any caſe; that it was a point 
of Jaw, and if the plaintiff's counſel thought there was any 
ground to go upon he would ſave the point; but the plain 


tiff's counſel declined this, being ſatisfied the queſtion wa 


clear againſt them. 8 plaintiff was nonſuited. a 

That theſe e ubſequent! to the caſe of the Erker 
were deemed to be unſhaken is manifeſt from this, that within 
two years after the caſe of the Milli Frigate was decided (judg- 
ment having been given in that cauſe in January 1769) Lord 
Mansfield, in the caſe of the Earl of March v. Pigot, which 
came before the court of King' s Bench in the year 1771, the 
caſe of the Mills Frigate having been mentioned at the bar, 
ſaid * The inſured ought to know whether his ſhip was ſea- 
% worthy or not when ſhe ſet out upon the voyage inſured 
« but how ſhould he know the condition ſhe might be im 
« after ſhe had been out a twelvemonth(a) ?” | 


(=) In ſome of the ditra upon this ſabje, the learped Judges muſt bs taken 
to be = ION of caſes where the riſk begins from the falling | 


[ 229 ] 


5 Burr, 2$02. 


* 


Secretan | 
11 


a Term . 
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And again his Lordſhip, in the caſe of Eden v. Parkinſon, de. 
561 in the year 1781, confirmed the doctrine, by 
that © by an implied warranty, every ſhip inſured. ek be 
« tight, launch, and ſtrong: but it is ſufficient if ſhe be ſo at 
« the time of her ſailing. She may ceaſe to be ſo in twenty. 


4 four hours after her PI yet the underwriter will 
« continue liable.“ 


ee eee modern caſe, the GFR 


plied warranty of ſea-worthineſs was accurately ſtated, and the 


reaſon of it clearly illuſtrated by Mr. Juſtice Lawrence, The 
learned judge ſaid, ( I alſo doubt whether there is any analogy 


4 between a caſe like the preſent and caſes where there is an 


4 implied warranty of ſea-worthineſs. The latter is implied 
“ from the nature of a contract of inſurance. The conſide- 
ration of an inſurance is paid in order that the owner of a 
« ſhip, which. is capable of performing her voyage, may be in- 
te demnified againſt certain contingencies; and it ſuppoſes the 
4 poſſibility of the underwriter gaining the premium: . but if 
* the ſhip be incapable of performing her voyage, there is no 
« poſlibility of the underwriters gaining the premium; and if 
«. the conſideration fail, the obligation fails. In the caſe of 
« the Mills Frigate it was ſaid that the ſhip's being capable of 
« performing the voyage was the /ub/tratum of the contract 
« of inſurance. So if a ſhip-ſail without a ſufficient crew, ſhe 
eis incapable of performing the NG 


The JoQrine thus eſtabliſhed 3 is by no means ond in it- 
ſelf, but is entirely conſonant to the laws of all the maritime 
and commercial nations in Europe, as will preſently be de- 
monſt rated. 


: gp * , 
The ſea-worthineſs of the ſhip being thus ſhewn to be an 


implied condition in this ſpecies of contraQt, it follows of 


eburſe, that, in entering into the engagement, it is not ne- 
eſſary that there ſhould be any previous repreſentation of the 
condition of the ſhip ; becauſe, unleſs it be fit for the per- 
formance of the voyage inſured, there is no binding contract; 
and any inſufficiency of the veſſel in a former nn, wilt 


not vacate the policy, 
Thus 


or SEA-WORTHINESS, RE 


Thus in an Aist upon a valued policy of inſurance upon 0 5 oy P. 
the ſhip Two Siſters, and a cargo of wheat and wines, from ad 
Madeira to Charleflown. The ſhip had ſailed from London 10 ny . 
Madeira: The plaintiff; who was owner of the cargo, ordered Guildhall after 


his broker to procure an inſurance from Madeira for the voyage Hill. 2783. 
to Charkſtown, which was accordingly done; but he did not 
communicate to his broker or the underwriters two letters 

which he had received from his captain the day before he 
effected the inſurance, ſtating, that the ſhip had arrived at Ma- 5 
Gira, but was very leaky, and that the pipes of wine had 

been half covered with water. But it was proved at the trial, 

that the leak had been completely ſtopped before ſhe ſailed 

from Madeira, and of courſe before the commencement of the 

riſk inſured. © In her voyage to Charle 1 8 ſne was ea 

and the plaintiff abandoned. | A, 


Lord Mansfield told the jury, © that there ſhould be a res 
preſentation of every thing relating to the riſk, which the 
underwriter has to run, except it be covered by a warranty. 
It is a condition, or implied warranty, in every- policy, that tht 
fhip is ſea-worthy 3 and therefore there need be no repreſenta» 
tion of that. F fbe ſail without being fo, there is no valid po- 
licy. Here the leak was ſtopped before ſhe ſailed from Mas 
diteira, and ſhe failed in good condition from thence ; and there 
is no occaſion to ſtate the condition of a ſhip or cargo at the 
end of her former voyage.” There was a verdict for the 
plaintiff, e TOR 2 - i Fo I 
Upon this prineigle alfo depend the decifion of owe mo- 4 2296 ] 
dern caſes; for if it be neceſfary that the ſhip itſelf ſhould 
be s{ufficient ſor the voyage, it ſeems alſo to be an implied 
condition, that ſhe ſhould be furniſhed with every thing ne- 138 
ceſſary for the purpoſes of ſafe and careful navigation. In Lay v. Holling« 
an action upon a policy on ſhip and goods from Stettin to pos R. 160. 
London, it appeared that the captain had taken pilat on board 
at Orfordueſs on entering the rivet Thames, who again quitted 
her at Haſfway Reach; after which, and before ſhe had come 
to her moorings higher up the river, the accident happened | 
which occaſioned the loſs, and in conſequence of which the 
voſſal 
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© bb A r. veſſel filled with water before ſhe had been moored twenty 


four hours. But the preciſe time, at which the damage was 
ſuſtained within thoſe limits, or by what particular default, 


was not aſcertained. The captain had alſo left the ſhip be- 
fore the time of the actual loſs. It further appeared that the 


pilot taken in at Orfordneſs was not properly qualified at the 
time according to the proviſions of the 5 Ges. 2. c. 20. for 
the regulation of pilots on the river Thames, but it did not 


f appear that this fact was known to the captain, and the pilot 
bad ſince received his regular qualifications. The plaintiff 


baving obtained a verdict, a motion was made to ſet it aſide; 
and after argument, 


/ 


Lord Kenyon faid,—® The principle on which this caſe muſt 


be determined ſeems to be admitted on all hands, namely, 
that the aſſured cannot recover on a policy of aſſurance, unleſs 


they equip the ſhip with every thing neceſſary to her navigation 


during the voyage ; the ſhip herſelf muſt be ſea-worthy, ſhe muſt 


have a ſufficient crew, and a captain and pilot of competent ſtill, 
I do not feel that 1 am bound in this caſe to decide whether 


or not it be neceſſary that there ſhould be on board the veſſel 


a pilot qualified according to the act of parliament referred 
to. This caſe may be diſpoſed of without deciding that 
queſtion. It might be contended, though with what effect I 
will not ſay, that if the captain had taken a pilot, who re- 
preſented himſelf duly qualified, and whom the captain be- 
lieved to be ſo, but who in fact had not a qualification, the 


captain would have diſcharged his duty, and the underwriters 


would have been anſwerable for any loſs that had happened. 
But in this caſe, the captain did not perform his duty ; for he 


| had no pilot on board at the time when the accident hap- 


pened; and it 1s one of the things implied in contraQs of 


/ this kind that there ſhall be ſome perſon on board the ſhip 


apparently qualified to navigate her. If the underwriters 
had been. previouſly informed that there would be no pilot on 
board during the ſhip's ſailing up the river Thames, probably 


| they would not have undertaken the riſk. On the ground, 


therefore, that there was uo pilot on board when the accident 


8 happened, I am of opinion that there muſt be judgment of 


* 


nonſuit.“ : 


Mr. Jultice 


* 
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Mr. Juſtice Groſe.—< The queſtion i is not, whether the aſ- 
ſured can recover in a caſe where there was a pilot on board, 


though not properly qualified ; but, whether or not the de- 
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fendant be liable for a loſs, which happened to the veſſel 
when there was no pilot of any kind on board? I think he 


is not, becauſe 27 18 underfload i in all contracts of inſurance that 
there ſhall be ſuch a perſon on beard the ſhy. ” 


Mr. Juſtice Lawrence concurring, the rule for entering « a 


nonſuit was 1 abſolute. 


In the ſubſequent term, the ſame principle of an implied 
warranty that every ſhip inſured ſhall be duly navigated was 
the rule of deciſion in another caſe, and was taken to be ſo 
well eſtabliſhed both at the bar and on the bench, that thatpoint 
was never mooted ; and the only queſtion made upon the oc- 
caſion was, Whether the condition had not been performed ? 


Farmer v. Leggy 
7 Term R. 186, 


* » 


It was an action on a policy of inſurance on the Cadiz Diſ- 


patch, on a voyage from London to the coaſt of Africa; and 
the principal queſtion was, whether the ſhip had been navi. 
gated in the manner preſcribed by the ſtatute of 31 Geo. 3. 


. 54. J 7. (a) for if not, it was agreed that the inſurance 


was void. The ſtatute requires that no perſon ſhall take the 
command of an African ſhip until he ſhall have made oath, 


and produced to the officer of the cuſtoms à certificate attefled _ 
by the reſpeclive owner or owners that he has already ſerved in 


that capacity during one voyage, or as chief mate and ſur- 
geon during two voyages, Sc. under certain penalties. The 
court were of opinion, that the certificate produced in the 
particular caſe, being ſigned by the then owner, did not com- 
ply with the requiſitions of -the ſtatute, that therefore the 


ſhip was not duly navigated, and confirmed the judgment of 


nonſuit, which had paſſed againſt the . at Guildhall, * 
Lord Kenyon's directions. 18 | 


(a) This was one of the ftatutes paſſed on the fubject for "regulating the 
African ſlave trade; it has fince been continued down by ſeveral acts from time 
to time; and the IP is made to this particular act, as being ſet out in Mr. 
ſerjeant Runnington's edition of the Statutes : but the at OPEN court was 


J have 


2 Geo, 3. C, 52, 


{3 22gd _ t OF SEA-WO RTHINE 88. 
Mt CH, A Ff. I have alluded to the above deciſion, as ſtrongly confirm. 
| . . ing the principles of law, which are the ſubject of the preſent 
-$ i chapter. I think it proper to mention that the difficulty which 
. occurred in the laſt caſe from the manner in which the acts of 
3 | parliament were penned, has been removed by the ſtatute 
* 39 Geo. 3. g. 80. f. 23. requiring expreſsly that the certifi- 
8 cate ſhall be ſigned by the owner or owners of the ſhips or 
4 veſſels in which the captain has formerly ſerved. But as it had 
5 been as much the cuſtom in the outports to receive certificates 
I of one form as of the other, on account of the doubtful pen. 
0 ning of the former acts, the legiſlature in the laſt mentioned 
5 0 | . WS 7-0 Ratute (ſ. 38.) has provided that no polleies of inſurance made 
ff f before the ſtatute now in recital ſhall be held to be void, 
"3 + en account of the irregular certificates given under the 
'* former ſtatutes. 
1 | [ 230 ] L In the ordinances of Zew:s the fourteenthat is declared, that 
. i 9 . decay, waſte, or loſs, which happens from the internal defe& 
of art, 12. cos 80. of the thing inſured, ſhall not fall upon the underwriter. A 
1 commentator upon theſe ordinances has gone into the reaſon 
3 and-principle of ſuch a regulation, and has ſhewn the propriety 
{8 of it. He ſets out by obſerving, that this doctrine is of a date as 
bi | C. 5. art. 8. ancient as the period when the French treatiſe called Le Guidon 
2g was publiſhed, which was about the year 1661, at which time, 
5 as appears by a reference to the book itſelf, it was conſidered 
1 as a ſettled principle, that loſſes, happening from cauſes of this 
* 2 Mag, 90. r40. nature, were not to be a charge upon the underwriter. The 
1 Vest. © fame author has alſo ſhewn, that ſuch a proviſion is adopted in 
1 5 favour of the inſurers by the ordinances of Rotterdam and An- 
1 ſterdam. After ſtating theſe circumſtances, he proceeds to ſay, 
ö 1 that when a ſhip is deemed incapable of finiſhing her voyage, 
1 the queſtion whether this event is a charge upon the under- 
* writers or not, depends upon another; namely whether it 
18 happened by the violence of the ſea, or other fortuitous circum- 
1 'F ſtance, or whether the diſability proceeds from age and rotten- 
| 1s neſs. This will be determined by the enquiry which was made 
1 before the departure of the ſhip, in order to judge, whether it 
30 | Was in a condition to perform the voyage or not: if the latter 
1 xVal. 654, Was the caſe, the inſurers ought not to anſwer, In another 
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part of this work, after laying ws the fams doctrine, he de- 0 15 A P, 

clares, that the indemnity will be void, even though the ſhip, \, E,. ES 

has been examined before her departure, and declared capable 

of performing the voyage; ſince the event has ſhewn clearly, 

that on account of latent defects it was no longer navigable; 

that is, if it were proved that parts of the ſhip were ſo rotten, 

weakened, and deſtroyed, that ſhe was not in a proper ſtate to | 

reſiſt the ordinary attacks of wind and ſea, inevitable in every {8 

voyage, then the underwriters are diſcharged. The reaſon is, 5 

that the examination of the ſhip before her departure extends 

only to the external parts, becauſe ſhe is not unripped ; at leaſt 

not ſo as to diſcover the interior and latent defects, for which 

the owner or maſter of the ſhip continues always reſponſible, 

d that with the greater juſtice, becauſe they cannot be wholly - _ Es 
ignorant of the bad ſtate of the ſhip : but ſuppoſing them to [ 231 1 5 
be ſo, it is the ſame thing, being indiſpenſably bound to Pro- | ; 
vide a good ſhip, able to perform the voyage (a), | 


The opjnion of this learned foreigner is ſupported Ire two of Pothicr Tr. 
his countrymen, Pothier and 1 OWN | CA 


: gon, p. 580. 
Haring thus ſhewn that the Grins of 9 as : 
eſtabliſhed by the deciſions of our courts of juſtice, is confirmed 
by the declarations of foreign laws, and by the opinions of fo- 
reign writers; it is ſufficient now to ſay, that where the ſhip 
is not ſea-worthy, the policy of inſurance 1s void, as well where 
the inſurance is upon the goods to be conveyed in the ſhip, as 
when it is upon the ſhip itſelf. For whenever a caſe ariſes , ya. 166. 
with reſpect to damage done to goods through the inſuſſici- | 
ency of the ſhip, the queſtion, whether the maſter or owner. is 
liable to make good the loſs, depends upon aſcertaining, whe- | 
ther the ſhip-was in a condition to perform the voyage at the 
time of the commencement of the riſk, or became defeftive 
from bad weather, and the perils of the wind and fea. 


) Upon the doctrine of implied conditions ſee Raceys, note 98. | 


CHAPTER Taz TWELFTH 


Of Illegal Voyages, 5 


4 5 ſtance by which the contract of inſurance is vacated 

Wl: v5 and annulled ab initio ; and it is this; that whenever an inſu- 
rance is made on a voyage expreſsly prohibited by the common, 
ſtatute, or maritime law of the country, the policy is of no ef. 
fea. The principle, upon which ſuch a regulation is founded, 
is not peculiar to this kind of contratt; for it is nothing more 

than that which deſtroys all contrafts whatſoever: that men can 
never be preſumed to make an agreement forbidden by the 
laws; and if they ſhould attempt ſuch a thing, it is invalid, 
and will not receive the aſſiſtance of a court of juſlice to carry 
it into execution. 


8 E * P, WE proceed now to the conſideration of another circum. 
ky Wed 
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8 5 5 The moſt material caſe upon this point is that of Johnſin 
„ and Sutton, which came on to be argued in the year 1779, and 


received the ſolemn opinion of the court of King's Bench. 


on yore v. Sut- It was an action on a policy of inſurance on goods, on board 
Docs. 254- the ſhip Venus, & loſt or not loſt, at and from London to New | 
York, warranted to depart with convoy from the Channel forthe 

voyage.” The cauſe was tried before Lord Mansfield at Guild- 

ball, and a verdi& was found for the plaintiff. The defendant 
obtained a rule to ſhew cauſe why there ſhould not be a new 

trial. The facts, upon his Lordſhip's report, appeared to be 

theſe: the ſhip was cleared for Halifax and New York. She 

had proviſions on board, which ſhe had a licence to carry to 

New Yerk, under a proviſo in the prohibitory act of 16 Geo. 3. 

6. 5. But one half of the cargo, including the goods, which wert 

the ſubject f this i nſurance, was not licenſed, and was not calcu- 

lated for the Halifax market, but for New York. There had 

been a proclamation by Sir William Howe to allow the entry of 


unlicenſed goods at New York; and though there were bonds 
5 uſually 


OF/ILLEGAL VOYAGES: i 
uſually given at the Cuſtom Houſe here, by which the captain U ne 


engaged to carry the goods to Hal:fax, thoſe bonds were after» wut wh Lp 
wards cancelled, on producing a certificate from ar officer ap- | pg 
pointed for that purpoſe at New York, declaring, that they were 
landed there. The commander in chief had no authority under 
the. a of parliament to iſſue ſuch proclamation, or ta permit the ; 
exportation unlicenſed goods. The Venus was taken in her e 
paſſage to New York by an American privateer. The firſt ſec- 16 Geo. III. c. g. 
tion of the ſtatute prohibits all commerce with the province f 
New York (amongſt others): and confiſcates all ſhips: and theiit 
cargoes, which ſhall be found trading, or going to, or coming 
from trading with them. In ſection the ſecond, there is a pro- 
viſo, excepting ſhips laden with proviſions for the uſe of his 
wajelty's garriſons. or fleets, or for the inhabitants of any town 
poſſeſſed by bis majeſty's troops, provided the maſter ſhall pro- 
duce a licence ſpecifying the voyage, Sc. and the quantity and 
ſpecies of, proviſions ;' but by the ſame proviſo, it is declared, 
that goods not licenſed, found on board ſuch ſhip, ſhall be for. 


feited. .. at I upon the motion for a new 885 1 2 e 


1 Manfeld 3 The wha of. Wig plainiff's _ is Han 

goen.0n; an eſtabliſhed practice, directly againſt an act of par- 
liament. If the defendant did not know that the goods were 

unlicenſed, the objection is fair as between the parties. If he 

did, he would not deſerve to be favoured: But, however that 

may be, it was illegal to ſend the goods to New York, and, in 

pari deliclo, patior gſi condilio defendentis, It is impoſſible io 

bring this within the caſes cited (a), becauſe here there was 3 8 
direct contravention of the law of the land,” * Ib rule for a a 
new tral was wag: Mente be, ot 


> 


pp this e it was s that. in the pa of Canden and Camden v. 
jy v. Anderſon, which was long conteſted, in the court of 1 
King's Bench, and. afterwards. upon writ af error i in the Exe T N and Pull. 
chequer Chamber, the underwriters were- held | not liable, the 
inſurancę i in that caſe, being made in direct contravention of . a 


the excluſing right of tradiag granted to the Laſt. India Com- . ER 


— Theſe were kaſes of inifulthbes on/ ſhips trading contrary- to e bens 
Vun of Wa deute, of. ich more will be ſaid heresſter. 
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1 Black. Com. 
270. 


. Vide ante, 79. 
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Michaelmas 


25 Geo. III. 
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If a ſhip, though neutral, be inſured on a voyage probibited | 
by an embargo, laid on in time of war, by the prince of the 


country, in whoſe ports the ſhip happens to be, ſuch an in- 


ſurance alſo is void. This depends upon the power of an 
embargo, the right of laying on which by the ſovereign of 
this country in time of war is undoubted ; although i in time 
of peace it may be a different queſtion, The right being 
admitted, it follows of courſe, that any act done in contra- 
vention of a proclamation of this nature, is illepat and cri- 
minal ; becauſe it is equally binding as an act of parliament, 


and a contra founded on "0 Br proceedings 1 conſe. | 


1 void. . „ 


Ly” # a Lake 
coi 


| This was determined in a very modern Ge, upon a ſpecial 
verdict. It was an action on à policy of inſurance on the 
Bella Fuditta, a Venetian ſhip, at A⁴ from London 5 the Gre- 
nades, with liberty to touch at Cork and Madeira to had. The 
defendant pleaded the general iſſue; andthe 'caufe came on to 
trial before Mr. Juſtice Buller, when the jury fouiid a ſpecikl 
verdict, the material facts th Which were theſe: That the ſhip 
was a Venetian veſſel, aud the plaintiff a ſubject of the ſtate of 
Venice; that in Ocjober 1782, the ſhip failed on- her voyage 
from London to Cort, and there took in a loadin g of proviſions, 
the property of French ſubjects, the enemies of the king of 
Great Britain. That the ſaid ſhi pz having taken in at Cort clear- 
ances and bills of lading for Madeira, an iſland belonging to 
the king of Portugal, ſailed in December 1582, from Curt to 
that-iſland; at which ſhe was neither to unload any part of her 
_ Cargo, nor to receive any goods on board, but where ſhe took 
elearances and bills of, lading for the iſland of S/. Thomas, be- 
longing to Denmark, whither ſhe was not deſtined : that on 
her voyage from Madeira to Grenada, within 14 leagues of 
the latter, ſhe was captured by an Engliſh man of War as prize, 
and carried to 87; Lucia: that when the ſhip failed from Lon- 


' don; and from thence till after the capture, Grenada was in 


the poſſeſſion of the French king. The ſpecial verdict further 
finds, that his majeſty on the 18th day of Auguſt 1780, laid an 


embargo upon all ſhips and veſſels laden or to he laden in the 
ports of the gon of Ireland with black cattle and bogs, 


5 8 beef, 


2 
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Vice Admiralty. Court at Barbadves, againſt the ſaid ſhip and 
cargo, as belonging to the French king, or to ſome of his ſub- 
jects; and the judge of that court did condemn the cargo as the 


property of the enemies of the king of Great Britain, which : 
ſentence was appealed from, and is now depending: that the 


judge of the ſaid Court of Vice Admiralty was. of opinion, 


* | 


beef, pork, butter; and cheeſe, or any: ſort of proviſions. Tei is © a. A - 
alſo found, that after the capture, a ſuit was commenced in the 1 


that the ſaid ſhip Bella Fuditlu was the property of Abram : 


Delmada the plaintiff, and ordered that the ſhip ſhould be re- 
ſtored z- but he did not conceive the owner of the ſaid ſhip to 
be entitled to any freight, or damages occaſioned by the cap- 
ture, becauſe ſhe was engaged in a wrong act, and the captor 


did no, more than his duty ; that the laid ſhip was accordingly 
reſtored. e OT 33 


Upon this verdiQ, the queſtion for the court to decide in 


point of law, was, whether the inſurers upon the ſhip.on this 


voyage were liable to pay for this loſs of freight, and the da- 


mages e by the en 


Lord Manifeld.—« Is this voyage not a breach of the em- 


bargo? The king in time of war has an undoubted right to lay 
an embargo: in time of peace it is another queſtion. Every 
power lays them on. If the ſhip had only been carrying goods 


of an enemy on a voyage lawful for her to perform, ſhe might 
have been entitled to freight. But here the ſentence ſays, ſhe 
ſhall not. And why ? becauſe the has done a wrong thing. 


It is a fraud ; for under colour of a neutral port, ſhe goes to 
an enemy's port. She breaks an embargo. What the conſe- 


quence of that is, has not as yet been ſettled: but to break an 
embargo is undoubtedly a criminal act; and wherever a man 


makes an illegal contract, this court will not lend him their 


aid.“ The defendant AI had een 


Though an 3 upon a ſamggling voyage, prohibited 


by the revenue laws of this country, would be void under the 


principle above ſtated :- yet the rule has never been ſuppoſed 
do extend to thoſe caſes, where * have traded, or intend to 
I. and 


235 J 
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e xH Ws p. trade, contrary to the revenue laws of foreign countries, be. 
We cauſe no country takes notice of the revenue laws of another: 
| in ſuch Sites; therefore, the policy i is good and od, and if 24 
5 Toſs happen, the underwriter will be anſwerabſe. 5 


- Vide ante, e. W. Thus in the caſe of Planche againſt, Fletcher, which was flated 
p : 77 at large i in apreceding chapter, one of the objections taken to 
N the infurance was, that there was a fraud on the underwritets, 
the ſhip having been cleared out for Oftend, although ſhe was 

never deſigned to go to that place. But Lord Mansfield decla- 
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red for himſelf and his brethren, that it was no fraud on the 
l underwriters, perhaps on nobody. The reaſon ſor clearing for 
j "Ofend, and ſigning bills of lading, as from thence, did not fully 
f appear: but it was gue ſſed at. The Fermiers Generaus have 
| the management of the taxes in France. As we have laid a 
f large duty on French goods, the French may have done the 
0 Fame on ours, and it may be the intereſt of the farmers to con- 
i nive at the importation of Engliſh commodirtes, and take Offend 
| duties rather than flop the trade, by exacting a tax, which 
El: ' amounts to a prohibition. But at any rate, this was no fraud 
. I | in this country. One nation nous not take notice of the reve- 
6 nue laws of ariother. OO ET Bs 3% * 
| T & | we 5 
; | | 1 Tn rg hls, a ſhort time afterwards a at Gutldhall, Lord 
Wo Mansfield, in his charge to the jury, advanced the ſame doQrine 
1 Which had been eſtadliſhed by the whole coutt in the ee 
. x: i 2 __ 
1 * 1 1 was an Aion on a polity ur inſurance, at and from London 
1 4 | 47 y ich to Penſacola and Manſhae in the river Miſiſfippi, with liberty 
I Hil. Vac. 1780. to touch at Port/mouth and Jamaica. The ſhip inſured, was 
ol employed in the uſual trade in the river Miſſſſippi, and traded 
i #1] + at Litth Manſhae, on the ifland of New Orleans, part of the 
FP Adominion of Spain. Manſhae, the place mentioned in the 
We | policy, is part of the continent of North America, on that 
WE fide of the river, which France and Spain, by the treaty of 
| 4s Paris in 1763, ſurrendered to Great Britain, and is about 
5 37 leagues higher up the river than New Orleans. The loſs 
W's e by a ſeizure of the ſhip at Little Munſbue by the 
3 4 Spaniſh 
ll 
WH 
„ | 
} 0 j 
i Wt | 
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Spaniſh governor, as, a repriſal for tranſgreſſions, alledged; to 
2 committed by a king's ſhip in the Lakes, The 


257 
% „ 


counſel for the deſendant contended, that the policy i®queſtion. : 


was on a trading voyage. and that the uad ru aner r 


cit one. 


Lord Manofald.—* The fiſt e 15 whether ae pee 
covers the trading on the 145/iſippi before Ihe ſhig's arrival at 


N 


Manſhae. The trading at Little Manſbae is a delay of the voy- 


age, and an increaſe of the riſk, If the policy do nat. cover this 
part of the trading, then it is a deviation, and there i is an end 
of the contract, at leaſt, ſo as to prevent the plaintiff from 
recovering. It is very clear what the trade is. Every trading 
with'the ſubjects of Spain is illicit by the treaty of Paris. The 
navigation is free to both countries; and the municipal laws 


of both countries remain. Though. ſuch trading be cantrary to 


the laws of Spain; yet no country pays attention is the. revenue 
laws of another. Therefore, if the defendant had, with full know- 
ledge that it was a ſmuggling trade with Spain, made the inſu- 
rance, then it might be a fair contract between the parties But 
the main queſtion for conſideration ſeems to be, whether this 
trading at Litile Manſhae was inſured by the policy. The jury 


ſound for the defendant ; and it may be OO on the poor + 


of deviation. 


It cannot be improper, becauſe it is Sa onda with 
the ſubject before us, to enter upon the enquiry, how far tra- 


ding with an enemy, in time of actual war, is legal? The 
opinion of foreign writers upon this point, cannot fail to 


afford information upon the queſtion. + It has long been 
ſettled in France, that all trading with enemies is illegal. 

This indeed is given as the reaſon for requiring to be inſerted 
in the policy of inſurance, the name and place of abode of the 


inſured, the effects upon which the inſurance is made, the name 


of the ſhip, and the place of loading and unloading. By com- 
plying with ſuch a requiſition, it is known in time of war, whe- 
ther, notwithſtanding the prohibition of commerce, which, ac- 
cording to theſe writers, a declaration of war always imports, 
the . of the king continue to trade with the enemies of the 

| nh | 4 ſtſtate, 


Guid. c. 2. art. 
25 Iz and 5. 
2 Val. 31. 
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0 H A P. ſlate; or wks their friends and allies; by which means they 


_ 


| Ord. of Stock- 


277. 


* 


would be able to convey warlike ſtores, proviſions, and other 


prohibited goods to the enemy. But every thing of this kind 
being forbidden, as prejudicial to the ſtate, would be liable to 
confiſcation, and to be condemned as prize, whether found in 
ſhips of our country, or of friends and allies. The prohibition 


to inſure the property of an enemy, which is almoſt generally 
eſtabliſhed by the ordinances of foreign countries, proceeds 


upon the principle, that it is unlawful to trade with an enemy; 
becauſe if commerce were allowed to be carried on between the 


hoſtile nations, there could not poſſibly be an objection to pro- 
tec that commerce by means of the contract of inſurance. 


U 


The general law of England had not, till lately, laid down. 


any expreſs rule upon the ſubject; but we muſt take no- 


tice of what has paſſed in the courts of / juſtice upon the 


queſtion. The only ancient caſes to be found in the books 


2 Roll. Abr. 173. upon the ſubject are two; the one is in Re/'s Abridgment, 


1 Term Rep. 
p = 


t 239 1 


1 Vezey 317. 


Vide ante, p. 1. 
| "RE length. His lordſhip there ſaid; it might be going | 


and happened in the x3th year of the reign of Edward 
the Second. A licence granted to certain merchants to 


buy and ſell in Scotland, which was then at war with the king 
of England, was declared to be void; and conſequently the 
trading held to be illegal. The other was a caſe put to the 
judges, in the time of Lord Somers, for their opinion upon'the 
point, whether ſending corn to the enemy, in time of war and 
famine, was a crime at the common law. The Judges held - 
it was a miſdemeſnor. It is to be obſerved, however, that the 
laſt was a caſe where proviſions were ſupplied, which, as well 
as warlike ſtores, muſt be prohibited from the nature ebf the 
is. | ; N 


2 & 


The firſt modern caſe, in which trading with an enemy 
came at all under conſideration ; although it did not then meet 
with any deciſion, was that of Henble againſt the Royal Ex- 
thange Aſſarance Company, before Lord Hardwicke in the 
court of Chancery, which upon a former occaſion was cited 


too far to ſay that all trading with enemies is unlawful: for 
thai o comps doctrine would g0 a great way even where only 


2 | Buell 
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Engliſh goods are exported, and none of the enemy's imported, 0 r 10 55 
which might be very beneficial. He was not ſatisfied with 1 
the anſwer given to the objection of an illicit trade, by citing 
the caſe of the South Sea Company; for that by no means. 
determined the queſtion.” - That was not a trading contrary. 

to the law of this country; but contrary to the agreement of. 
the company :' which is different from a contract repugnant 

to the general law of the country, whether / ſtatute, com- 
mon, or maritime law. The ſame anſwer might be given to 

Sir Robert Nightingale's caſe, which was merely a plea in 
the Exchequer, upon the private right of the company, being 
contrary wy to their ses. and not to the general law of 
the land. | | 


je this . it is evident. that the queſtion \ was — * Giſt v. Maſon, 
no means ſettled in Lord Hardwicke's: mind: but in a ſub- 1 *% 
ſequent caſe, Lord Mansfield ſtrongly argues, that trading with, 
an enemy is not forbidden by. the general law of the countryz . 
for he lays, that ſeveral acts of parliament have been Specially 
paſſed, in order, to make ſuch trading illegal, which. proves 
that the legiſlature did not think it was ſo before. The ſhip, 
indeed, in the laſt of theſe caſes, appeared to be neutral; and 
the court laid it down, that it had no where, been held that 
an inſurance upon a neutral ſhip trading to an enemy s port 
was void. But then Lord Mansfield went upon the doctrine 
of a ſubject's trading with enemies, and concluded thus: by 
the maritime law, trading with an enemy is cauſe of confil- | 6 
cation, provided you take him 1 in the at; but this does not | 


extend to neutral veſſels. 


The next queſtion which comes to be conſidered is, whe- 
ther it be lawful to inſure the property of an enemy. What: 
ever doubts might formerly obtain in England. either as to the | 240 : 
legality or expediency of ſuch inſurances, the queſtion is now | 
finally ſettled in the negative by two unanimous ens of 
the court of W Nen | 


The firſt of thoſe caſes was an aftion on. a 8 of in- R. Brandon v. 
Neſbitt, 6 Term 


ſurance on | goods on board the Greyhound, an American ſhip, at R. 23. 
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c BA r. and from Londen to Bayonne ; there was an:averment-in the de. 
— clarat ion, that the poliey was eſſected for the benefit, and on 


the account, of David Brandon, Iſaac and David Valery, and 
others: who were intereſted in the goeds; and another aver. 


ment that the ſhip was captured as prize. The defendant 


pleaded that the perſons, in whom the intereſt was averred to 


be, were aliens born; and that, before the nn they 


were become allen enemies * our __ / 


_—_— 
* 
— — —— 
= — 
re A * 2 


[1 
Ws L's The ſecond . Nated, W "E a intereſted were 
0 | : living in France, and enemies, and that the goods were ſent 
bt from London after the commencement of the war, for the 
Ws purpoſe of being landed and delivered in France to the king's 
43 enemies (a). The replication to the firſt plea ſtated, that the 
1605 ho Wy perſons intereſted were indebted to the preſent plaintiff in 

TM} . more than the value of the goods inſured. The replication 

6: cdj the ſecond, that the goods inſured were not prohibited at 

a the time of the policy, and that they were ſhipped before 
I the commencement of the war. To theſe replications there 

Tp wy demurrers. e , Þ CH 

i | Lord Deen i in reins the © opinion of POP court, bad, that 

. they had conſidered this caſe, and unleſs any thing more could 
1p de urged at the bar to ſhake the opinion they had formed, 
# they were of opinion, that judgment muſt be given for the 

defendant, on this ground, that an action will. not lie 1 
— or in favour of an alien enemy (5). ; EM 
(a) 1 In a plea of alien enemy, the defendant muft fate that the plaintiff was 


born in a foreign country at enmity with this country, and that he is not re- 
ſiding here under letters of ſafe conduct from the king. h v. Ball, 8 Term 


og 166. i 4 * 8 334731 


34 Geo. III. c. (3) By a late act of parliament, which paſſed «for more effeually pre- 
. & ſerving money or effects, in the hands of his majeſty's ſubjects, belonging to, 
« or diſpoſable by, perſons reſident in France, for the benefit of the individual 

& owners thereof, commiſſioners were to be appointed for carrying the pur- 

poſes of the act into effect: and by the 17th ſe. of the ſtatute, the commiſ- 

fioners- were empowered to direct the money due on certain inſurances to be 

paid; andy in caſe of refuſal, actions might be brought with the approbation of 

the commiſſioners ; and to ſuch actions ſo brought under this authority, alien 

enemy is not or pleadable, Bur) { believe no ſuch commiſſioners n been 1 0 
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This caſe, at firſt view, thay appear ts Bora sey e . 9. 
upon the ſpecial plea ; but in the un nen 


was argued upon a fpecial verdict, in which the only point 


* diſcuſſed was the legality of inſurances on enemy*s property; 
and the principle of the deciſion i in Brandon v. Neſbitt was 


held ſo clearly to controul the other, that, on the authority 


of that deciſion, the counſel for the plaintiff abandoned the 


| ſecond argument, which the court had ordered. 7 


The ſpecial verdict ſtated, that the plaintiff, on the 13th Briftowy. Tow- 


March 1793, being then reſident in Great Britain, in purſu- 
nunce of an order for that purpoſe, cauſed the infurance in 
queſtion to be made on account of Arrouet, Maſſot, Sc. and 
that he. goods inſured were by the policy warranted French 


property, and were ſo in fact: that the goods, which con- 


ſiſted of buttons, buckles, &c. of the manufacture of this 
kingdom, were ſhipped on board the Nancy, (an American 
ſhip), on the 19th March 1793, by Meſlrs. Humphriys of 
Birmingham, in compliance with orders received in January 
1793, from Meſſrs. Arrouet, Maſt, &c. who were and {till 
are ſubjetts of France: that by two orders in council of 1 1th 
February 1793, general repriſals were granted againſt the 
ſhips, goods, and ſubjects of France; and a general embargo 
Vas laid on all veffels in Great Britain” > but by another or- 
der of 26th February. the Taid general embargo was declared 
not to extend to foreign veſſels belonging to the fubjects of 
any ſtate in amity with his majeſty, bat that they might 
forthwith proceed on their reſpeQive voyages, provided the 
cargo did not confiſt of naval or military ſtores, or any other 


article, the exportation whereof was prohibited by any law 
or order of council then in force. The verdict then ſtates the 


ſailing of the ſhip on the voyage inſured on the 21ft March 
1793, the ſubſequent capture of the veſſel by fome Enge 


ers, 6 Term 


R. 35. 


ſubjefts, and the condemmation of the goods 1 as French : 


Property. 


| This ſpecial dg was fully argued at the Bar, und a- 
cond argument was ordered: but after the decifion of Bran-. 


don v. the counſel for the plaintiff faid, thad he de- 
' | clined 
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0 5 A P. he the further argument of the caſe, as he had no hopes 


— 


of convincing the court that this caſe could be diſtinguiſhed 
"Ho the principle on. which the former l been ſo recently 
e YN 


13 


Lo 8 Ita appears to the court in the ſame lebe, 


and there. muſt be Jndgoegt for the Haben ant.“ 


This Ls caſe hes decided that the inſurances of 
enemy.s property are.generally unlawfyl : but as the learned 
judges had not an opportunity of entering into the reaſons of 
their judgment, it cannot be impertinent in a work, which 
Profeſſes to be a ſyſtem of the law of marine inſurances, to 
give .a ſummary of the arguments on both ſides of a quel- 
tion, which has been once or twice diſcuſſed in parliament, 


upon which very eminent men have entertained different opi- 


nions, although till lately it has never come fully and pre- 


ciſely in judgment in a court of common law. 


Thoſe who argue in favour of ſuch inſurances inſiſt, that 
it would be of very dangerous conſequence by a prohibition 
of the nature alluded to, to ſtrip ourſelves of a branch of 


trade, which we now enjoy almoſt without a rival, as more 


of this buſineſs i is done i in England, than in all the reſt of Eu- 


rope. That not only the nations, with whom we are at 
peace, but even thoſe, with whom we are at war, tranſact 
all this buſineſs in London; that the advantage thence derived 
to the kingdom i is obvious, for the premiums produce a great 
balance in our favour, and where there is no capture, the trade 
of the enemy pays a tax to this country for its ſafety. -On 


this ground, it has been allo urged as a faſt, that important 


intelligence has, by means of ſuch inſurances, been frequently 
obtained of the enemy 's deſigns; and that in ſeveral wars, 
ſome of the richeft prizes have fallen into our hands by infor- 


mation communicated by thoſe employed to procure inſu- 
rances upon them. With reſpett to the legality of ſuch con- 


5 trafts, they contend, it never has been diſputed, that they 
had been effeted in all former wars without interruption, ex- 


cept when. prohibited for about fix. months by the Mlatute 
21 Geo. 


. 


OF ILLEGAL VOYAGES! 
21 Geo. II. ch. 4. and bad not only been effected, but reco 


vered upon in courts of juſtice, the objection of enemy's pro- 


perty never having been made. That the opinion of Lord 
Hardwicke, as delivered in Henkle v. Royal Exchange Aſu- 
yance, and that of Lord Mansfield, frequently declared in parlia- 
ment, and on the bench, was ſtrongly in favour of ſuch in- 


242. 


0 1 SE 


XII. 


1 Vea. 320. 


ſurances. That the latter of theſe two illuſtrious judges, al- | 


moſt the laſt time he fat in court; adhered to that opinion; 
for in the courſe of his direction to a jury delivered ſo lately 
as 1786, he ſaid, © It is for the benefit of this country to 

« permit theſe contracts upon two accounts: : the one, be- 
« cauſe you hold the box, and are ſure'of petting the pre- 
« miums at leaſt as a certain profit; - the other; becauſe it is 
« certain mode of obtaining intelligence of the enemy” 8 
« deſigns, and 1 have known inflances of intelligence” pro- 


« cured by ſuch methods.” That the ſtatutes, paſſed in the 


21ſt Geo. II. and in the 33d of the preſent reign, to prohibit 
ſuch inſurances probe, by being partial i in their operation} © 
and limited in their duration, that in the opinion of tlie le- 


Git v. Maſon, 


t Term R. 84. 
and e. 


note of Oo: 
caſes: {0:5 


"4-4 


33 Geo. III. 
c. 27. 4 


gillature theſe contratts were not prohibited by the general 5 


law of the land. Indeed, trading with an enemy does not 
itſelf ſeem to be contrary to law. For although ſome fo- 
reign writers condemn it, they do not advert to the method 
of carrying it on by the medium of neutral nations. Declara- 
tion of war does not neceſſarily import a prohibition of com- 


merce; and wherever it may be conduRted beneficially to a 


belligerent power, it is, as far as reſpects ſuch power, per- 


fektly jultifiable. Even the writers on the law of nations 


enumerate inſtances of commerce being carried on between 


belligerent powers, by expreſs ſtipulation, which is ſufficient 


to ſhew- that all commerce, by a declaration of war, is not 
of neceſſity interdicted. That this has been the opinion in 


England, the pratice” 'of the legiſlature in all former wars 


ſtrongly proves, for they have paſſed ſtatutes adapted to the 
exigency of the times, conſidering the ſubject in a light 
merely political; ſome of them impoſing à general prohibi- 
tion, though the reſtraint was frequently aſterwards in part 
taken off; ſome which in the firſt inſtanoe impoſed à par- 


ta. reſtrüfnt omy; and ſome; which actually .ſanRioned. s 
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CH 4 trade with an enemy, which in time of peace was illega] 


XII. 


Bynk. Our pu 0 
Jurif. Pub. lib. 1. 


3. 


kap. 2. . 35. 


Valin, liy. 3. 


tit. 6. art. 3. 


exer prevailed, Such ſtatutes have been palſed.i in every war 
from the reign of Charles the Second to the preſent time : ; 
which prove demonſtrably, that parliament conceived a legiſ- 


the two firſt claſſes would have been wholly nugatory, if the 
doctrine, that inſurances of this nature, were illegal, bad 


lative prohihition was neceſſary to make the trading illegal, 


otherwiſe all or moſt of the acts alluded "a would have been 
8 n ee. 


On the other band it is s contended is thoſe who hold the ; in- 


ſatancę pf enemy $ property to be illegal and impolitic, that by 
thedeelzrationof war, all commerce immediately and neceſſarily 
becomes prabibited between hoſtile nations; and if ſo, it follows 
that inſurances mult alſo he forbidden; for it cannot be lawful 


io do that indireftly,which.is not permitted to be done direftly, 


Inſtances. of trading with enemies to be found in writers on 
general law, by expreſs ſtipulstion, only ſhew that govern- 
ments: pecaionally make exceptions from the general rule to 
ſuit, their own convenjence; and to this ſource all the ſpecial 
Latutes alluded to are referable ; ſome of which too contain 
regulations of particular branches of commerce. Even where 


they extend to general prohibitions of trade with an enemy; 
it is for the purpoſe of ſuperadding ſpecial penalties for check · 


ing bald offenders, who. are not to be deterred by the ordi. 
nary prohibitions of the law, an obſervation which fully 
applies to the ſtatute of 21 Ges. II. and to the Traiterous 
Correſpondenee Bill lately paſſed. But all the writers upon 
inſurance concur. in the illegality of ſuch contracts. The 
author of Le Guidon, a work of great repute, publiſhed by 
Monſ. Cleirac about the middle of the laſt century, is explicit 
upon the point ; and the editar of the work obſerves, that. 


this Opinion is conformable to the ordinances of Barcelona, 


which paſſed ſo along ago as 1484. Valin, in his commentary, 
condurs in declaring the ſame law, and relates that by the Eng- 


bb infuring French property in the then laſt war, one part of 


the nation rendered back to. France, what had been taken hy 


Bynk. Q. Jur.“ the other jure belli. Bynkarſhook, ; to whoſe writings mankind 


Pub, ib. 1. cap. are much indebted, dedicates a whole chapter of his work th 
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dis ſubject, and argues ſtrongly both againſt the legality and © ud F. 


expediency of ſuch contracts. In the only two caſes, 4p 
which the legality of trading with an enemy came in quel- 
tion in England (lee ante, p. 238. ), it was held to be illegal. 
Even the expediency of ſuch contracts is greatly to be doubted. 


The Engliſh inſuters, who deal at a cheaper rate, and folfil 


their engagements more punctually chan dhoſe of other nations, 


will, in time of peace, eaſily regain ſuch branches of that 
trade, as, by a probibition during war, may be diverted into 
other channels. With regard to the ſuppoſed profit, that 
muſt ever be a matter of great uncertainty, for the premiums 
are not clear profit. In caſes of capture, there is no loſs to 


the enemy, and no gain to us: in loſſes by perils of the ſea, 


we bear the whole burthen, and there is actual gain to them, 
dedufting indeed the premium in both caſes, 4n/a national 
point of view, the dletriment derived to us from the ſupport 
afforded to the commereial reſaurces of our enemies is be- 
yond all computation. Our inſurers too are by this traffick 
rendered bad ſubjects of the country, by being intereſted 
againſt. the ſucceſs of our own cruizers, in favour of che 
_ enemy's 8 The argument of procuring intelligence of 
the enemy” plans by theſe means is fallacious in the higheſt 
degree; for it never can be ſuppoſed, that underwriters 


would, be the means of betraying the ſhips inſured into the 
power of our cruizers, by which they would be the greateſt 


ſufferers; on the other hand, the temptation muſt be very 


ſtrong to them to afford ſuch intelligence to the enemy of 


the ſailing of our armed veſſels, as may put them on their 
guard, and prevent them from falling into our hands. 'That 


ſuch intelligence had been given to the enemy was aſſerted as 


a fact in the debates in parliament in 1747 ; and the general 


law of the land will not tolerate a contract, which may lead 


the ſubject into ſo ſtrong a temptation to betray his duty. 

Even the opinions moſt favourable to this ſpecies of contract 
have never gone further than to contend, that inſurances upon 
enemy's property from a friendly or neutral port, or from one 


hoſtile country to another, were legal; but till the late caſes 


of Brandon v. Neſbitt and Briſtow v. Towers, it never was at- 
* to be argued, that an inſurance could legally be made 
* on 


— 
„ 


"2 


3 


EX. 
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C R A F. on enemy's. property, failing directly from this country a 
XII. | e | 4D 

: that of the enemy. Such is the ſum of the argument on both 

ſides of this youu queſtion, which is Proel now my 
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There is one ſpecies of inſurance which never could be 
made upon the ſhips or goods of an enemy, or even of a 


2 


I! 5 ſubject, and that is upon a voyage to a beſieged fort or garri- 
15 ſn, with a view of carrying aſſiſtance to them; or upon 
1 . ammunition, other warlike ſtores, or ptoviſions;.. becauſe 
3 : from the nature of theſe commodities, Gar are. OO 
Wl 3 prohibited oy the laws? of all nations. iro acts) 

# Having thus diſpoſed of theſe adidas queſtions, it 
1 4 will be proper to conclude, by ſtating wllat the principle is, 
þ WL which is laid down in this chapter, and ſupported by antho+ 

4 5 rity. All inſurances upon a voyage generally prohibited by 
| 1 * law, ſuch as to an enemy's garriſon, or upon a voyage di- 
1 rectly contrary to an expreſs act of parliament, ori to royal 
. proclamation in time of war, are abſolutely null and void. 
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CHAPTER Tix THIRTEENTH. 
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* 1 
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| of Probe Goods. 


T*. fubje of the preſent chapter is Ps ease 
ä with that of the foregoing ; and indeed follows as a conſe- 
quence from the doctrine there advanced. We then ſaw that 
a contract founded upon that which was contrary to law, could Eb 
never be carried into effect. Thus by the laws of almoſt al! 
countries, the exportation and importation of certain commo- 
dities are declared to be illegal: to act contrary to that prohi- Lord Kaim's ; 
bition isclearly a contempt of legal authority ; and conſequently Is) 
a moral wrong. If the act itſelf be illegal, the inſurance to 
protect ſuch an act muſt alſo be contrary to law; and therefore 
void. Agreeably to this principle, it ſeems to have been laid Roccus de Aſ- 


ſecur. No. 21. 


down by the writers upon the ſubjeQ, as a general and uni. 
verſal propoſition, that an inſurance being made, although in 

general terms, does not comprehend prohibited goods ; and 
therefore when the inſured ſhall procure ſuch commodities to 

be ſhipped, the underwriter being ignorant of it, by means of 

which the ſhip and cargo are confiſcated, the inſurer is dif- 

charged. In this paſſage from Roccus it may be inferred, that 

if the underwriter knew that the goods were prohibited, the 

inſurance would be'valid. But we truſt, it was ſufficiently 

ſhewn in the preceding chapter, that that will not alter the 

caſe : becauſe no conſent or agreement can render a contract 

good and valid, which; upon the face of it, is contrary to law. 

In France this rule was adopted ſo long ago as the year 1666: 

for in the work of a very reſpectable writer of that ige we Le Ouiden, 

find this paſſage : aſſeurances ſe peuvent faire ſur toute forte de ©© es ig 
merchandize, pourvu gue le tranſport ne ſoit pas. prohibs par les 

eic et ordonnances du rey. And from an authority no leſs Emerigon 
reſpectable, it appears that the law of France has undergone e ; 
no alteration ſince that period; for, he ſays, ( that thoſe cffefts, © $.£5. | 
© the i unportation or exportation of which is prohibited in 

| Fo | | 0 Fractal n. 
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: Molloy, lib. 2. tice of it. It is laid, « 1f prohibited goods are laden aboard, 


Cc nt P. « Rn cannot be the ſubject matter of the contrat᷑t of in 


« ſurance; and if they ſhould be confiſcated, the inſurers are 
« not Teſponfible, even even where the truth has been declared hy.a 
« Joecial clauſe i in the policy. The aſſurance is void, and no 
« premium is due.” This paſſage from the celebrated work juſt 
referred to, confirms the idea above ſtarted, with reſpect to 
the TA of the underwriter. 1 8 


The * of E 1 whoſe commercial 3 "i 

| ſurpaſſed thoſe of every other nation in the world, bas alſo 
introduced ſuch a rule into its ſyſtem of mercantile juriſpry. 
f dence: and the oldeſt writers upon the ſubject have taken no- 


4 
7 


Res, o be merchant inſures upon the general policy, it is 3 


« queſtion whether if ſuch goods be lawfully ſeized as prohi- 


© © bited goods, the inſurers ought to anſwer. It is conceine | 
they ought not: for if the goods are at the time of the 
« lading unlawful, and the lader knew of the ſame, ſuch 
« aſſurance will not oblige the inſurer. to anſwer the loſs; for 
[ « the ſame is not ſuch En WIR * * * kran _ 


«z lest one.“ 

But i it is not upon the opinions of r men PR wag that 

this doctrine is founded in the Engi;þ law; for the legiſlature 

have by poſitive ſtatutes declared their ideas upon the ſubje, 

It appears from the preamble to that ſeQion of the ſtatute 

1 about to be quoted, that a cuſtom, highly prejudicial to the 
5 revenue of the country had prevailed, and was encreaſing toa 

| very alarming degree, of importing great quantities of goods 

| from forei gn ſtates in a fraudulent and clandeſtine manger, 
without paying the cuſtoms and duties payable to the crown; 
and that this evil had been-encouraged and promoted by ſome 

N | ll de ning men, who, 1 in defiance of the laws, had undertaken 
2s inſufers, or otherwiſe, to deliver ſuch goods ſo clandeſtinely 
imported, at their charge and hazard, into the houſes, ware- 

houſes, or poſſeſſion, of the owners of ſuch goods, In order to 

qo 5 W. and remedy this miſchief, it was enacted, © that all and every 
155 15 55 Wo te perſon and perſons, wha, by way of inſurance or otherwiſe, 
= . de, 4. mould undertake or agree to mm any goods, wares, or 


1 prohibits © 8 20 merchandizes 


OF. PROHIBITED -600DS. 


| * 
4 v — 
1 * 


. —— — AIE; H ry P. 


4 the ſeas, at any port or place whatſoever within this king- x 


« dom of England, dominion of Hales, or town of Berwick 


« upon Tweed, without paying the duties and cuſtoms that 
4 "HP be due and payable for the ſame at ſuch importation, 


« or any prohibited goods whatſoever ; or in purſuance of ſuch 


« « inſurance, undertaking, or agreement, ſhould deliver, or cauſe 


« or procure to be delivered, any prohibited goods, or ſhould 
« deliver, or cauſe or procure to be delivered, any goods or mer- 


« chandizes whatſoever, withoyt paying ſuch duties and cuſtoms ' 


« as aforeſaid, knowing thereof, and all and every their aiders, 
« abettors, and aſſiſtants, ſhould for every ſuch offence forfeit 
« and loſe the ſum of five hundred pounds, over and above all 
« other forfeitures and penalties, to which they are liable by 
« any act already in force.” It was alſo enacted, “ that all 
« and every perſon and perſons, who ſhould agree to pay any the 
4 ſum or ſums of money for the inſuring or conveying any 


« goods or merchandizes that ſhould be ſo imported, without 


« paying the cuſtoms and duties due and payable at the im- 
« portation thereof, or of any prohibited goods. whatſoever, or 
« ſhould receive or take ſuch prohibited goods into his or thei 
« houſe or warehouſe, or other place on land, or ſuch other 
« goods before ſuch cuſtoms or duties wete paid, knowing 
« thereof, ſhould alſo for every ſuch offence forfeit andloſe 
« the like ſum of five hundred pounds ; the one half of the 
« ſaid forfeitures to be to their majeſties, and the other half to 
« the informer, or to ſuch perſons as ſhould ſue for the ſame. 
« And if the inſurer, conveyor, or manager of ſuch fraud 


Sea. 16. | 
Like SRO o 


e ſhould be the diſcoverer of the ſame, he ſhould not only | 


© keep the inſurance money or reward given him, and be diſ- 
charged of the penalties to which he was liable by reaſon of 


« ſuch offence, but ſhould alſo have to his Own uſe one half 
« of the forfeitures hereby impoſed upon the party orÞarties 
“making ſuch inſarance or agreement, or receiving the goods 


© as aforefaid: and in caſe no diſcovery ſhould be made by 
« the inſurer, conveyor, or manager as aforeſaid, and the 


party or parties inſuted or concerned in ſuch agreement 
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8 and 9 W. 3. 
& 36. f. 1. 


| Sect. 2. 


Mir. C. I. l. 3. 
41 Ed. 3. c. 1. 
$ Eliz. Ce 3. 


OF PROHIBITED GOODS. 


„ upon ſuch inſurance or agreement, and ſhould have to hi 


.«< own uſe one moiety of the forfeitures impoſed upon ſuch 


« inſurer, conveyor, or manager as aforeſaid, and ſhould alfo 
00 be diſcharged of the forfeitures Ws en upon _ 
« or them.“ 


A few years afterwards, luſtrings, 4 manufacture of which 
till then was little known in England, having been worked to 
great perfection by the Royal Luſtring Company, the legiſla- 
ture found it neceſſary to protect this branch of trade, by 
prohibiting the importation of ſuch ſilks from foreign countries 
into this, without paying the duties, whether by direct means, 
or by the way of inſurance. It was enacted, that every 
C perſon, who ſhould import any foreign alamodes or luſtrings 
« from parts beyond the ſeas, into any port or place within 
« the kingdom of England, dominion of Wales, Ec. without 


40 paying the rates, cuſtoms, impoſitions, and duties, that 


« ſhould be due and payable for the ſame at ſuch importation, 
« or ſhould import any alamodes or luſtrings, prohibited by 
« law to be imported, or ſhould, by way of inſurance or 
« otherwiſe, undertake or agree to deliver, or in purſuance 
« of any undertaking, agreement, or inſurance, ſhould deliver, 
« or cauſe to be delivered, any ſuch goods or merchandize, 
« and every perſon who ſhould agree to pay any ſum or ſums 
« of money, premium, or reward for inſuring or conveying 
« any ſuch goods or merchandize, or ſhould knowingly take 
« or receive the ſame into his, her, or their houſe, ſhop, or 
« warehouſe, cuſtody or poſſeſſion, ſuch perſon or perſons 
« ſhould and might be proſecuted for any of the offences or 


4 matters aforeſaid, in any action, ſuit, or information.” 


The ſecond ſeQion of this ſtatute enables perſons to ſue for 
the penalties impoſed by the former act of William and Mary © 
by action of debt, bill, plaint, or information, in any of his 
majeſty's courts of record at HYe/imin/ter. 5 


Wool being the ſtaple manufacture of this kingdom, it was 
always deemed a heinous offence totranſporc it out of the realm: 
3 e | for 


OF PROHIBITED GOODS. 


for we find it was forbidden at the common law; and after- 
wards more expreſsly in the reign of Edward the Third, ſince 
which period this branch of trade has been much attended to, 
and any offences againſt it have met with corporal and pecu- 
niary puniſhments by ſeveral ſubſequent ſtatutes. This being 
the caſe, an inſurance upon wool ſo to be exported muſt have 
been void; becauſe the very foundation of the contract was 
contrary to law. But notwithſtanding theſe reſtrictions, the 
practice of exporting wool became ſo frequent, as well as the 
practice of inſuring ſuch cargoes, and undertaking to deliver 
them ſafely abroad, that it became neceſſary for the legiſlature 
to interpoſe, and by a new declaration of the law, and the im- 


248 


CHAP. 


12 Car. 2. c. 33. 
7 and 8 W. z. 
c. 28. 4G. 1. 
e. 11. 


poſition of a heavy penalty, to endeavour to check the grow- 


ing evil. Accordingly it was enatted, © that every perſon, 
« who, by way of inſurance or otherwiſe, ſhould undertake or 


6 agree, that any wool, wool-fells, wool-flocks, mortlings, 


« ſhortlings, worſted, c, ſhould be carried or conyeyed to 
« any parts beyond the ſeas from any port or place whatſoever 
„ within this kingdom or Ireland: or in purſuance of ſuch in- 
&« ſurance, undertaking, or agreement, ſhould deliver, or cauſe 
« to be delivered, any of the ſaid goods in parts beyond the 
« ſeas, ſuch perſon, and all and every his aiders, &c. ſhould for 
« every ſuch offence forfeit and loſe the ſum of five hundred 
« pounds.” The next ſection inflicts a like penalty on the 
inſured : and the following one, in order to encourage the par- 
ties to diſcloſe ſuch contracts, releaſes the party informing from 
all the penalties, to which he himſelf was ſubject, and alſo 


gives him the whole of the forfeiture, after 8 the 
e of the proſecution. 


12 Geo, II. e. 21. 
ſ. 29. 


5001. penalty on 
the inſurer who 
inſures or pro- 
cures wool to be 
landed in foreign 
parts. 


Sec. 30. 


Sea, 31. 


But in order wholly to prevent this illicit exportation of wool, 


it was neceſſary for the legiſlature to go one ſtep further: be- 
cCauſe as policies are frequently made on goods, as well as on 


ſhips, in which the inſurer undertakes, in cönſideration of the 


premium, to bear all the riſks and hazards of the voyage ; and 
as it ĩs generally unknown to the inſurers what ſorts of goods are 
loaded on board any ſhip or veſſel, it happened that inſurances 
were made on wool or woollen yarn to be carried from Great 
Britain or Ireland to foreign ports, or on weollen manufaftures 
AA . to 


— 
— 
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C. [hy Ar v. to be carried from Ireland. Therefore it was declared, “ that. 
j 60 4% policies of inſurance, which ſhould be made on goods and. 
2 23+ i merchandizes, loaden or to be loaden, on any ſhip or veſſel 
| woollen goods © fe Great Britain or Ireland to foreign parts beyond 
wid, e theſeas, which ſhould afterwards appear to be wool orwoollen 
4 yarn, or any other ſpecies of wool, or woollen manufaftures 
<« from Ireland; and all policies of inſurance which ſhould be 

„ made on any ſhip or veſſel bound from Great Britain or 
] &  Treland to foreign parts beyond the ſeas, which ſhould have 
« on board any wool or woollen yarn, or any other ſpecies 

« of wool or woollen manufaftures from Ireland, ſhould be 
« deemed and taken to be null and void, notwithſtanding any 
8 « words or agreement whatſoever, which. ſhould be inſerted. 
603 Es in any ſuch policy of inſurance; and nothing ſhould, be re. 


1 8 . | 

i} [ « covered by the aſſured in either caſe for loſs or damage, or 

1 <« for the premium which ſhould have been given as the con - 

RM « ſideration for inſuring ſuch goods and merchandizes, ſhip. or 

„ 5 £65 = 0 

.-' 3 

1 

1 | ; This latter act, as "El as relates to Ireland, has been repealed 
% by a 5 ſtatute of 20 Gee: 3. e. 6. 9 


28 Geo. 3. c, 38. In a late ſeſſion of parliament an 10 paſſed for reducing all the 
| laws relative to the exportation of wool into one ſtatute; and 
for the firſt offence of that ſort inflicts a penalty of 50 J. with 

fix months ſolitary impriſonment for exporting wool, Ec. The 

- beat. 48. 45th ſection of that ſtatute declares that, every perſon or 
11 perſons who, by way of inſurance or otherwiſe, ſhall under- 

c take or agree that any ſheep, wool, or any other of the enu- 

<« merated articles in the ſtatute, ſhall be carried or conveyed 

« to any parts beyond the ſeas, from any port or place whatſo- 
ce ever within this kingdom, or in purſuance of ſuch under. 

E | e taking or agreement, ſhall deliver, or cauſe. or procure tobe 
&« delivered, any ſheep, wool, Oc. i in parts beyond the ſeas, ſuch. 
« perſon or perſons, their aiders and abettors, ſhall upon con- 

« viction be liable to the ſame. puniſhment as the exporters.” 


Sect. 46. Ther next ſection inflifts alike realy upon the perſons pay 
ing for ſuch inſurance, et 
| But 


OF PROHIBITED GOODS. 45 


| But as inſurances ate freqzently made on goods, the inſurer c 1 P. 
not knowing what the goods are, it is declared that all po- | 
« licies of inſurance which ſhall be made on goods and mer- Seb. 48, 
« chandizes;' laden or to be laden on any ſhip or veſſel bound 
« from Great Britain to foreign parts, which ſhall afterwards | 

« appear to be wool, woollen, or worſted yarn, c. ſhall be 
« deemed and taken to be null and void, notwithſtanding any HS 
« words or agreement whatſoever, which ſhall be inſerted in 
« ſuch policy of inſurance, and nothing ſhall be recovered by 
« the aſſured from the inſurer for loſs or damage, or for the pre. 
« mium which ſhall have been . as the conſideration for : 
« ſuch inſurance.” | 


From: an attentive review of theſe ſtatutes, the idea of the 
Britiſh parliament may be clearly and decidedly collected: and 
the ſtatutes juſt referred to are the moſt general in their im- 
port that could be found upon the ſubject; and conſequently 
the moſt po to be mentioned here. 


The queſtion naturally oi, what 0 come under the 
deſcription of prohibited goods, fo as to render an inſurance 
upon them void. To mention by name all the different kinds 

of merchandize, which fall under that deſcription, would be 
tedious ; and, as it ſhould ſeem, wholly unneceſſary. Thus 
much may be laid down as a general propoſition, that all in- 
furances upon goods, forbidden to be exported or im- 
ported, by poſitive ſtatutes, by the general rules of our 
municipal law, or by the king's proclamation in time of 
war; or which, from the nature of the commodity, and by the 
laws of nations, muſt neceſſarily be contraband, are abſolutely 
null and yoid. Under the firſt diviſion may be ranked all offences 
againſt the revenue laws of this country; and therefore if an 
inſurance were made in order to protect ſmuggled goods, ſuch 
inſurance, would doubtleſs be of no effect. ;To this head alſo 
may be referred any breach of the navigation acts, which were 
eſtabliſhed for the protection, encouragement, and advance- 
ment of our commercial and naval intereſts ; and which have 
produced thoſe effects to the wonderful extenſion of our com- 
merce, and the aggrandizement of the nation. At a very early 5 Rich, 2. e. 3. 
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7 Humne's Hiſt. 
of fas. 211. 


r rr tf our, Oe EO. 2; N 9 8 > as Seo - - — n p < : . oy . : N 
— 7 het * * ; — — — 2 — a E oo — eh » Li 3 as 2 — — ip 5 . 3 my Fa 7 ow 1 
5 * R r eee at er N 7 i 1 =? : CES N ho * a * ne 2 Ot ae nes Ob ng . 5 — : 
Z * * * g I 8 EN — — I £ 3 G x " | 5 42 if p S LF LS IRS - rr 
2 9 — 1 ane 4 _ = TIES EI EE ERS LOS ot TE 6 YES —— ng . — . ⅛—)Ve 2 SJ F A IR Sh . — 3 3 — 
e A1 : — » =. hy." , — 2 $7 5 N * F — 9 1 F — r . — — —— #7. 45-85 —— : 
3 — — — Py * 3 . 2 . e 1 5 * - q 4 . 0 - 1 * 3 2 —— — =. B © 7 23 => Ix. ” . — 2 — * 2 
e — — — ** ——— — et. — — — . I S2.. X2.2 r . wy FF I on br Irani * - . e * Fon IF a re 4 
— — — — - —— — 2 — — r * — — nd pars _ — ds a - — — —— N. — — 3 "x — EST 
q TS — 7 PT : — — — 5 — 2. 2 — — — 3 pe non — - * — — — — 
2 R * 1 2 * - LO LEON 2 „ 0 „ 1 * = 1 * 9 7 8 on 
XX pm IN BE. SIE BCC ²˙ à—̃—̃ Yolo, ar wor onn IR, By % 5 hinge” EMT EST WIRE * Io HR 2 2 1 n 
* n 2 - * = SY.” > 2 pe 7 — 2 6, . = 2122.44” . e * - 2 r * nn . — — 
5 . * 7 — — 4 p 5 —. — end en 2 . l 5 2 be — <>} — 
2 — — = OW, —— > _ — — nn . n —ñ—— 
3 ” vo 8 KN” 2 2 2 r LON = "Ir" 8 —— = FL 2 IL 355 


w_ 


hab 
1 , 


_ 


r 
CE ee 


Tag 5 
* 


. We na. — 
W 


„ 

s a D 
* 2 VEE = * — f 7 
e e er 

Pa oh — A 
— * —_— — — e 
2 2 T4 ETA, 


— — 1 


2 Car. II. c. 18. 
+ Is | 


70 
” 


21.9 | e HK A F. period of * hiſtory of this country, ſeveral wiſe n 


OF PROHIBITED: GOODS: 


were made by parliament, ſolely with this view: but on ac- 


count of the low ſtate of commerce in thoſe ages, which was 


the more depreſſed, by the warlike ſpirit of the nation, and the 
inteſtine commotions that agitated and diſturbed the ſtate, thoſe 
proviſions in ſome meaſure failed of their effect. But the moſt 
beneficial. ſtatute for the trade and commerce of England is 
the famous navigation att, which paſſed ſoon after the reſtora- 
tion of Charles the ſecond; the outlines of which were firſt 
framed, i in the time of the commonwealth, by Oliver Cromwell, 
By the reports of hiſtorians, we do not find that he framed it 
with any view to thoſe beneficial effects, which ſprung from 
it, but with a partial and confined intention, being deſigned by 
bim to mortify our own ſugar iſlands, which were diſaffeQed 


to the parliament, and held out for the king, by ſtopping the 


lucrative trade, which they then held with the Dutch. An- 
other motive for his conduct was this, that as the Dutch were at 


that time riſing into opulence and wealth, and had given him diſ- 


guſt; and as their commerce did not conſiſt ſo much in the produce 
pf their own country (which affarded but few commodities) 
as in being the general carriers and factors of Europe, he had it 
in his power to affect their trade in a conſiderable degree, by 
prohibiting all nations from importing into England in their own 
bottoms any commodity, which was not the growth and manu- 
fafture of their own country. At the reſtoration, however, 
thoſe plans, the good effefts of which had probably been expe- 
rienced, were adopted by the legal and real conſtitution of the 
country, and were conſiderably improved by inſerting clauſes, 
which had been overlooked and omitted in the original deſign, 
or which time and experience had pointed out as neceſſary to 
the completion of that ſy ſtem, the beneficial effects of which are 
at this day moſt ſenſibly felt. It is not wholly impertinent in a 
work like the preſent to ſlate briefly the outlines of a ſtatute, 

conſiderably affecting the commercial intereſts of the nation, 
and which has ſeryed as the groundwork of all ſubſequent laws 
for the good management of Britiſh navigation. 


The firſt ſection of the act declares, 6 that! no goods ſhall be 
6 imported: into, or exported out of, wy plantations or territories 
1 0 


oF PROHIBITED GOODS. * 


« to his majeſty belonging i in Afia, Africa, or America, but in C K A r. 
« ſuch ſhips only as belong to the people of England or Ireland, — — 
« ales or Berwick, or are of the built of, and belonging to, any Dn Rs 
« of the ſaid territories, as the proprietors thereof, and . | 

« of the maſter, and three-fourths of the mariners are Engliſh, 

« (which word, by a ſubſequent ſtatute, 13 and 14 Car. II. ch. 

« 11, {. 6. was explained to mean his majeſty's ſubjects of Eng- 

« Jand, Ireland, and his plantations generally), under penalty of [C 252 ] 
« the forfeiture of all the goods and commodities which ſhall 

« be imported into, or exported out of, any of the ſaid places, 

« in any other ſhip or veſſel, as alſo of the ſhip and veſſel.” 

It is alſo declared, © that no goods of the growth, manufacture, 4. 4 

« or production, of Africa, Aſia, or America, be imported into 

« England, Ireland, Hales, Guernſey, Ferſey, or Berwick, in any 

« other ſhips than ſuch as belong to the people of England, Ire. my: an 8 * be 
« Jand, Wales, or Berwick, or of the plantations to his majeſty c. 9. prohibiting 
« belonging, as the proprietors thereof, and whereof the maſter f unden fk. 
« and three-fourths of the mariners are Engliſb, under the pe- 
« nalty of the forfeiture of all ſuch goods, and of the ſhip.” 


No goods of foreign growth, production, or manufacture, Sect. 4. 
& which are to be brought into England, Ireland, Hales, Guern- This ſection was 
« ſoy, Ferſey, or Berwick, in Engliſh-built ſhipping, or other iportatien e 
i ſhipping belonging to ſome of the aforeſaid places, and na- 8 —_ 
* vigated by Engliſh mariners as aforeſaid, ſhall be brought 225 4 122 : 
« from any other places but thoſe of the growth or manufac- 

« ture, or from thoſe ports where the goods are firſt uſually 

« ſhipped for tranſportation, under the penalty of the forfei- 

4 ture of all ſuch goods, as ſhall be imported from any other 


"O08 as alſo of the ſaid ſhip.” 


"« It ſhall not hy lawful to load in any ſhips, whereof any $a. 6. 

« ſtranger or ſtrangers born (unleſs ſuch as be denizens, or na- 
e turalized) be owners, part owners, or maſter, whereof three- 
* fourths of the mariners, at leaſt, ſhall not be Engliſh, any 
* fiſh, victual, goods, and merchandizes, from one port or creek 
* of England, Ireland, Wales, Guernſey, Jerſey, or Berwick, to 
another port or creek of the ſame, under penalty, and for- 
6 feiture of all ſuch goods, with the ſhip or veſſel.“ 
Where 
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8 Aud AP, 17 1 Wher hn any 3 given 3 the book of rates to goods 


” or | commodities exported or imported in Engliſb- built ſhip, 
cc ping, that is to ſay, ſhipping built in England, Ireland, Wits 
« . Gnern/ey, Ferſey,. Berwick, or in any of the lands, dominions, 


g and territories, belonging to his majeſty, in Africa, Ala, or 


Sect. 8. 


Sect. 9. 

Upon this ſect. 
ſee 13 and 14 
Car. 2. c. 11. f. 
23. 6 Geo. 1. 
c. 15.1.1, 


Se, 10. 


Sect. 11. 


V. 6 Anne, © 
37. f. 21. 


taken, and receive the privileges of ſuch ſhip. The officers 


” America, that it always is to be underſtood, that the maſter 
4 and three-fourths of the marinets be Engliſb; and where it 
ec js required that the maſter and three · fourths of the mariner 
« be Engliſb, the true intent thereof is, that they ſhould con- 
« -tinue ſuch during the whole voyage, unleſs in caſe of ſickneſs, 


* death, or being taken priſoners in the voyage, to be proved 
by the oath of the maſter or chief officer of the ſhip.“ 


The eighrh ſeQion prohibits the importation of goods of the 


; growth of Muſcovy, Ruta, or the Ottoman or Turkiſh empire 
into England, except in Engliſb- built ſhips, whereof the maſler 


and three-fourths of the mariners muſt alſo be Engliſb, under 
the pettaley of A both ſhip and DEN 


And for ranting the practice of colouring aliens goods, the 
' ninth ſe&ion declares, that all wines of the growth of France or 
Germany imported in any other than Engliſb veſſels, ſhall be 


deemed aliens goods, and pay all ſtrangers cuſtoms, and duties: 


which proviſion is extended to certain commodities, named in 
the aft; of the growth of Spain, the Canaries, Madeira, Por. 
tugal, or the Weſtern Iſlands, and of Muſcovy, Ruſſia, and 
Turkey, It was alſo ordained by the next ſubſequent ſection 
of the ſtatute, in order to prevent the colouring or buying of 
foreign ſhips, that no foreign ſhip ſhould paſs as a ſhip to Eng- 
land, Ireland, Wales, or Berwick, until thoſe claiming the ſaid 
ſhip ſhould make appear to the chief officer of the cuſtoms that 
they were not aliens, and ſhould have taken an oath, that ſuch 
ſhip was bond fide, and without fraud, by them bought for a vas 


Juable conſideration, expreſſing the ſum, and alſo the time, 


place, and perſons, from whom it was bought, and who were 
the part owners: upon which oath that they ſhould receive a 
certificate; whereby fuch ſhip ſhould in future paſs, and be 
deemed a ſhip belonging to the ſaid port, where the oath was ſo 


of 
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of the cuſtoms are not to allow any privilege to n c H Ku p. 

built ſhip, until certificate granted, or proof of thoſe things re- * 
quired by this act. By the 13th ſection it is provided, that this Sect. 13. 

"Sis not intended to reſtrain the importation of any Eaſ India - 
commodities, loaden in Engli ih- built ſhipping, whereof the 

maſter and three-fourths of the mariners are Engliſb, from the 

uſual place of loading in thoſe ſeas, to the ſouthward and eaſt- 

ward of the Cape of Good Hope, although the ſaid ports be not 

the very places of their growth. There is alſo a proviſion in 

favour of goods imported from Spain, Portugal, the Azores, Set. 144 16. 
Madeira or Canary iſlands z and concerning goods and com-' [| 254 “J 
modities from Scotland, and ſeal oil from Ruſſa. The 17th sed. 17. 
ſection impoſes a duty upon every French ſhip coming into 

England. And it was laſtly enacted, that the ſhips of England, 

Ireland, Wales, or Berwick, ſailin g to any Engliſb plantations in 

Hfia, Africa, or America, ſhould be bound in ſufficient ſureties, 

in proportion to the burthen of the ſhip, to bring W 

loaded at ſuch nen into England. 


Such were che proviſions of this famous ſtatute, framed: as 
the wiſdom of our anceſtors for the promotion of our naval 
and maritime ſtrength : upon this ſtatute have all ſubſe- 
quent commercial regulations been eſtabliſhed ; and from this 
ſource they have derived ſolidity and ſtrength. But in vain 
have ſuch rules been framed, if inſurances upon the importa- 
tion or exportation of the commodities mentioned in theſs 
ſtatutes are to be tolerated. It would be to render void theſe 
good and wiſe plans, and to ſet the acts of the legiſlature at 
defiance. The concluſion is, that ſuch inſurances: are abſos- 
lutely null, and of no effect. 


It was id, in a former part' of this chapter, dul ur in- 


rance upon any goods, the exportation or importation of 

which was forbidden by the royal proc lamatioꝑ in time of war, 

was equally void, as if prohibited by ſtatute: The reaſon of 1 Black. Cam; 
this is, that the King's proclamation in time of war has equal * 

force with an att of parliament, and is no leſs binding upon 

bis ſubjects. The conſequence of this doctrine is, that the 


breach of ſuch a — equally criminal with the hreach 
| of 


en „ 
XIII. 


- Motteux, B. R. 


Mich. 25 Geo. 


3. Vide ante, Pe. 
234. 
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of a ſtatute ; ebend can by founded upon ſuch erimi. | 
nal act, or have any validity. Theſe principles were fully con- 


ſidered in the preceding chapter; and the law upon the ſubject 


was clearly ſettled in the caſe of Delmada v. Motteux, there cited 
at length; in which it was held, that the king had an undoubted 
right io lay on an embargo in time of war: that the conſequence 
of a breach of ſuch a proclamation had not been fully aſcer- 
tained, but it was certainly a criminal act; and wherever a 


man makes an illegal contract, the courts of juſtice will 


not lend him their aid to compel a performance. The 
underwriter was pepe ee from the __ ſet 


up 3 him. 


We come now to ener thoſe 6 which, FRG 


: . nature, as well as by the laws of nations, are contraband. 
VU pon this occaſion Grotius and Bynkerſboek are the beſt guides | 


that can poſlibly be followed; and from them we may collect, 
that it is unlawful to carry any thing to beſieged cities or 
fortreſſes: a rule which they declare to have been eſtabliſhed - 


5- by common conſent, and the uſage of all nations. Gretius | 


divides goods into three kinds: ſuch as can only be of uſe in 


time of war; and theſe are clearly contraband, ſuch as arms. 
and ammunition : 2dly, Such as anſwer no purpoſe in war, and 
are merely intended for pleaſure ; and theſe may be lawfully 
conveyed to an enemy. But the third kind are of a mixed na- 
ture, ſuch as money, proviſions, ſhips, and the materials of 
ſhips ; in which caſe, before we can decide upon the propriety 


of exporting ſuch commodities, the ſituation of the war be-- 


tween the contending parties is to be conſidered. , Upon this 
point his reaſoning is excellent: If,“ ſays he, I cannot de- 
« fend myſelf without intercepting the commodities intended 
« for my enemies, neceſſity will give me the right, but ſtill I 


„ ſhall be liable to make reſtitution, unleſs ſome other cauſe of 


« ſeizure appears. For if the conveyance of ſuch commodi-. 


ties to the enemy ſhall prevent the execution of my plans, 


and he who carried them knew that I had beſieged or block-. 


L. . c. 11. 


« aded the town, and that peace or a ſurrender was expected, 


e he ſhall be anſwerable for the loſs ſuſtained by his miſcon - 
duct.“ Wich this opinion Bynlerſoock for the moſt part co· 
. incides 


— 
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incides: becauſe, as be obſerves, the ſiege alone is the cauſe C aft P. 
why it is not lawful to carry any thing to the beſieged, whether * 
it be contraband or not: for a beſieged city is never compelled 
to ſurrender by force, but by famine, and the want of other 
neceſſaries. If it were to be permitted to ſupply them with 
the things of which they ſtand in need, perhaps the aſſailants 
would be obliged to raiſe the ſiege, But as it is impoſſible to 
ſay of what things the beſieged ſtand in need, or in what they 
abound, every ſpecies of commodity is forbidden to be carried 
into the garriſon ; for otherwiſe there would be no certain rule 
of ſettling diſputes. This learned author, however, differs from 

Grotius, in that paſſage where he ſays, © the carrier of goods 
« ſhall be anſwerable, if peace or a ſurrender was expected, 
« and it was fruſtrated by ſuch means.” Bynkerſhoek is of 
opinion, that ſuch doctrine is neither conſonant to reaſon, nor [ 259 ] 
to the agreements entered into by the laws of nations. He | 
reaſons thus; * Que ratio me arbitrum conſtituit de futuri 
« deditione aut pace? et fi neutra expectetur, jam licet obſeſſis 
« quzlibet advehere? imo nunquam licet, durante obſidione, eie 
« amici non eſt cauſam amici perdere, vel quoquo modo dete- 

« riorem facere. Et qui advexit, non ultra tenebitur, quam 
« de damno culpk dato ? atquin in ſubditis id ſemper capitale 
5 fuit, quin et in amicis, edicto ante monitis, ſzpe et in non 
« monitis. Rurſus, fi quis nondum advexit, ſed, dum adve- 

« here voluit, deprehendatur, ſola rerum interceptarum re- 

« tentione erimus contenti, idque donec caveatur, nihil tale | 
«- in poſterum commiſſum iri ?'”? He concludes thus: I do 

« not agree to that opinion, having learnt from the cuſtom 

and uſages of all nations, to ſell all intercepted goods, and 

« often to inflit, if not a capital, at leaſt a RPE puniſh- 

2 ment.“ . | 


Such are the opinions off theſe two very learned writers, 2 Bynk. loc,” 
who, although in ſome reſpects they differ; agree in eſtabliſh- ** 
ing this as a ſettled, undiſputed rule, that whoever conveys 
any neceſſaries to a beſieged town, camp, or port, is guilty 
of a breach of the law of nations. This being the 'caſe, 
V inſurance upon ſuch commodities muſt neceſſarily be void 


. 


„ on r GOODS. | 


* Kult P, — e 2 which bn 


1 nk remains to „ Fo fon inky. | 
| | gmnces upon goods, the exportation and importation of which 
are forbidden by the laws of other countries, are valid? In 
England, the law is clear, as it has been laid down by two 
| very great judges, that ſuch inſurances are good; becauſe the 
J foundation of the contract is not illicit. It has been exprelsly 
|"... held by Lord Mansfield more than once, in which he has been 
confirmed by the whole court of King's Bench, that one nation 
Videame 9.295: never takes notice of the revenue laws of another; and there- 
y fore ſuch an inſurance was certainly good and valid. A ſimi- 
lar opinion ſeems to have been entertained by Lord Herdwicke; 
at leaſt ſo much may be collected Cys d 


x Verey, 319. reported in Vezey. 5 55 8 


by [ 257 J But alkhough this point is e bs > aa of 

I ga. England, in which allo the law of France coincides, it is cor- 
nun that the expediency of it has been a queſtion. which has 
4 very much engaged the attention of ſome conſiderable French 
TREES authors. Their opinions can in no way affect the law of Zng- 

land, which ſtands upon much higher authority than the ſenti- 
ments of ſpeculative men, however reſpectable; but it may be 
#  produQtive of ſome amuſement, if not inſtruction, to fre by 

Cy. * el nee opinions are ſupported. . 


| Tothier Tr. Thoſe who e that ſuch 1 are legal, n | 

| ; Zana, in this manner: that they who carry on commerce in a coun- 

3 try, are obliged, by the cuſtom of nations, and natural law, 

| to conform to the laws of that country where they trade. Every 
ſovereign has power and juriſdiQion over every thing done in 
the country, where he has a right to command; he has con- 

- ſequently a right to make laws, relative to commerce within 
his dominions, which bind all thoſe who trade, as well ſtran- 
gers as ſubjefs. No one can diſpute with the ſovereign, the 

right he has to retain in his own country certain merchandizes 


which are there to nn apd W f 
them. 


or PRO H LBITE D ob. 


: "ou 

them. To expert them contrary to his odere, was pie 2 a 4 * 

blow at his undoubted. authority; and conſequentiyit is unjuſt. — 

But admitting, ſay they, that a Frenehman would not himſelf be 

ſubje&t to the law of Spain, for the trade which he cirries on in 

pain, it cannot be denied that the Spaniards, whoſe affiftance - | 

he requires, are ſubje& to thoſe laws; and that they offend | | 1 
extremely in aſſiſting him to export that, the exportation of „ 
which is prohibited by law. This ſpecies of trade then is to 
be conſidered as illicit, and contrary to good faith; and con- 
ſequently the contract of inſurance, introduced in order to 
protect it, by charging the inſurer with the riſk of confiſca- 
tion, is illicit, and cannot ies any 3 Es 


Thoſe who ſupport the oppoſite 8 that the ex- 2 Val. Com. 129. 
portation or importation of commodities prohibited by foreign e 
laws is no offence; and that the means employed to effect it are re- 
garded by the law, as a laudable and ingenious exertion of ſkill. 

Thus the exportation of certain commodities is prohibited in 

Spain, which the government of that country has a right to do: 

but the laws of his Catholick Majeſty are not the rule of ation 

for Frenchmen. It is allowed them to bring from Spain into [ 258 “0 
France piaſtres, piſtoles, and ſilks, for the ſupport of the 
Banks, the manufatures, and the commerce of that coun- 
try. Theſe merchandizes are a lawful branch of trade; and 
there is no reaſon why they ſhould not be the ſubje& matter 
of a contract of inſurance. But above all, they inſiſt, that 
they are juſtified by the conſtant cuſtom; and that the rea- 
ſoners on the other ſide ought to be leſs ſtrict, when it is 
conſidered, that this contraband trade is a vice common to 
all commercial nations. The Spaniards and Engliſh in 
time of peace practiſe it in France: it is therefore. permitted 
to carry it on in ther * e by way of re- 
priſal. | 


Whatever difference hows may be on the 1 of expe- 
diency; it is univerſally admitted by the French writers, that 
inſurances upon ſuch goods are valid. We have already ſeen 


that the n ideas * been ae by the law of Eng- 
| e _— 


| 


1 
[1 
(1 
1 
1 
1 
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ena? Ces adi aps a 


- Ko and importation of which is not prohibited by the munici- 


- 


pal laws of this country, or by the general laws of nations, 
—_—— dds andere | 
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CHAPTER THE FOURTEENTH. 


ot wegen role. 


AVING in FE foes n chapters ſtated the vari- C k 


ous caſes, in which the contract of inſurance is void from 
its very commencement, on account of us repugnaney to thoſe 


principles of juſtice, equity, and good faith, which are the 


great foundation of all contracts between man and man; we 


proceed to treat of thoſe policies, which by the poſitive ſtatute | 


jaw of the country are declared to be abſolutely null and void. 
Of theſe the largeſt claſs are wager-policies, or . as they 
are called, upon intereſt or no intereſt. 

The nature of the . inſurance, in its original ſtate, 
was, that a ſpecifick voyage ſhould be performed free from pe- 


rils ; and in caſe of accidents, during ſuch voyage, the inſurer, 


in conſideration of the premium he received, was to bear the 
merchant harmleſs. It followed from thence, that the contract 
related to the ſafety of the voyage thus particularly deſcribed, 
in reſpect either of ſhip or cargo: and that the perſon inſured 
could not recover beyond the amount of his real loſs. 
In proceſs of time, however, e were 1 by ex- 
preſs agreement, from the firſt kind of policy; and in caſes 
where the trader did not think it proper to diſcloſe the nature of 
his intereſt, the inſurer diſpenſed with the inſured having any 
intereſt either in the ſhip or cargo. In this laſt kind of policy 
(ef which we are now to treat) . valued free from average, 
and * intereſt or no intereſt,” it is manifeſt, that the Pere 
formance of the voyage or adventure, in, a reaſonable time 


and manner, and not the bare exiſtence of the ſhip or cargo, 
is the of the inſurance. EY e 


Such an object as 5 from a reference to the real nature of 
an inſurance, as ſtated in the outſet of the chapter, namely, that - 
it is a contract of indemnity from a real and manifeſt, not from 


„„ | © Tupyoled 


0: 4: P. 
XIV. 


Ae v. 
Cambridge, 
10 Mod. 77. 


r WAG E R- POLICIES. 


a ſuppoſed and ideal loſs, muſt have been originally bad, . oY 
- deed it has been declared from the bench, i in the reign. of queen 
Anne, that ſuch inſurances were Farmeriy bad; for it is ſaid in 
that caſe, that in former times, if one had no intereſt, though | 
the policy ran, intereſt ar no intereſt, the inſurance was void; 
becauſe inſurances were made for the benefit of trade, and not 
that perſons unconcerned therein, or unintereſted i in the ſub- 
2-500 Arr ſhould proty by them. | db 


The idea thus ſtarted is very rich confirmed by what fell 


Depaiba v. Lug- from the court in the caſe of Depaiba v. Ludlatb: for the court 


low, Comyns 
Rep. 360. 


2 Mag. 70. 65. 
88. 189. 257. 


* 
* 


Goddart v. Gar- 
rett, 2 Vern. 209. 
Trin. Term, 
1692. 


there obſerved, that inſurances upon intereſt or no intereſ} were 
ane fince the revolution. | ba ale 


Taking? it for de ak (hat the hs of 1 in . 
reſpect, previous to the revolution, was ſuch, as thele caſes. 
ſuppoſe it to be, it was perfectly conſonant to the laws of moſt 
of the commercial ſtates and countries in Europe. For we 
find that by poſitive regulations of Middlebourg, Genoa, Ko- 
nyng ſburg, Rotterdam, and Stockholm, all inſurances upon wagers, 
or as intereſt or no intereſt, are declared to be abſolutely void, 


. of r no effekt. 


But A mode of inſuring thus gained a ſooting in 
England, yet when introduced, the courts of juſtice looked 
upon theſe contracts with a jealous eye; and by their deter- 
minations ſhewed the ſtrong prejudices which they entertained 
againft them. The courts of Equity in particular manifeſted | 
that their inclination would lead them as much as poſſible to 
ſuppreſs ſuch a ſpecies of contract: nay, that they {till conſi- 
dered them as void. This i is evident from two caſes i in Ver. 


non 8 ah ey 


P 


In one of them, the defendant had lent money on a 'bot- | 
tomry bond, but had no intereſt in the ſhip or cargo; the ; 


money lent was 300 J. and he inſured 450 J. on the ſhip: the 


_ plaintiff's bill was to have the policy delivered up, becauſe 
the defendant was not concerned i in point e oĩ intereſt, as to tie 


wu, Focigaty £20 5 5 
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Per curiam. Take it that the law is ſettled, that if a man 


261 


has no intereſt, and inſures, the inſurance is void, though it \ 
be expreſſed in the policy, intereſted or not intereſted. The 
reaſon the law goes upon is, that inſurances were made for 
the benefit of trade, and not that perſons unconcerned 


therein, and who were not intereſted in the ſhip, ſhould profit 
thereby; and where one would have the benefit of the inſurance, 


he muſt renounce all intereſt in the ſhip. And the reaſon why 


the law allows that a man having ſome intereſt in the ſhip or 
cargo, may inſure more, or five times as much, is, that a 
merchant cannot tell how much or how little his factor may 
have in readineſs to lade on board his ſhip. Per Cur. De- 
cree the h to be 3 up to be cancelled. 1 


5 


From the ſpirit of 'this FOR "RR it may. likewiſe appear, 
that the court of Chancery inclined to think, that an inſu- 


rance made without the benefit of ſalvage to the inſurer, was. 


unconſcientious, and a proper ſubje& for relief in equity 
for the Chancellor expreſsly ſays, where one would have the 
benefit of * en, e muſt renounce all intereſt in 


the 1 ; 


% eth caſe alſo, which was on a policy © of inſurance: on Lippe Farr, 


goods, by agreement valued at 600 J. and the inſured not to be 


— 


2 Vern. 716, In 


Chancery, Mich. 


obliged to prove any intereſt: the Lord Chancellor ordered Term, 1746, 


the defendant to diſcover: what goods he put on board; for 
although the defendant offered to renounce all intereſt to the 
inſurers, yet it muſt be referred to the Maſter to examine the 
value of the goods ſaved, and to dedutt it out of the value or 


/ 
2 


— . 


ſum of 6001. at Sent the A2 were W by the besen | 


. — 1 


= 
There was one very remarkable 4 . policies 


upon intereſt, and ſuch as were not, of which I believe notice 


has already been taken in a former part of this work: namely, 


that in policies upon intereſt, you recover for the loſs actually 
ſuſtained, whether it be total or partial: but upon a wager- 
policy, you can never recover but for à total loſs. All the 
doctrine, which turns upon this diſtinction between intereſt 
and e nee was conſidered at much length by Lord 

8 22 | Manifuld 


2 Be. 47 
Vide ante, 


P- 1 580. : 


I 


CHA-P. 


261 
en A P. Manifell in the famous cauſe. of Goſs v. Withers, to o which 
ot we gon had occaſion more than once to refer, 


Vide ante; C. I. 
p. 3, 1 


1 
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It has already been. obſerved, that the Comp 8 to the 
inſured was very conſiderably encreaſed by the erection of two 


0 Aſſurance Companies, which were incorporated by royal char. 
ter in the year 1720; for the legiſlature had taken care that 
thoſe corporations ſhould have ſufficient funds to anſwer any 


demands, that might be made upon them, in the common 
courſe of buſineſs. But this additional ſecurity for the in- 
ſured ſoon produced many dangerous and alarming conſe- 


quences, which, ifthey had not been checked, would have proved 


very detrimental to the trade of this country. For inſtead of 
confining the buſineſs of infurances to real rifks, and conſi- 
dering them merely as an indemnity to the fair dealer againſt 
any loſs, which he might ſaſtain in the courſe of a trading 


voyage, which, as we have ſeen, was the original deſign of 


them; that practice, which only prevailed ſince the revolu- 


tion, of inſuring ideal riſks, under the names of entereft ar no 


intereſt, or without further proof of intereſt than the \palicy, or 
without benefit of /alvage to the underwriters, was encreaſing to 
an alarming degree, and by ſuch rapid ſtrides as to threaten the 


ſpeedy annihilation of that lucrative and moſt beneficial 
branch of trade. All theſe various kinds of inſurance juſt | 
enumerated, (and many others, which the ingenuity of bad 


men found no difficulty in deviſing), having no reference what. 


ever to actual trade or commerce, were very juſtly conſidered 
as mere gaming or wager-policies : and therefore the legiſla- 


ture thought it neceſſary to give them an effectual check, and, 
by poſitive rules, to fix and aſcertain what property or inte. 


. reſt a merchant ſhould G to inſure. 


| Accordingly an act of parliament, paſſed in way ends year of 
the reign of king George the Second, intitled, * an act to regu» 
late inſurance on ſhips belonging to the ſubjects of Great 
% Britain, and on merchandizes or effects laden thereon.” 
As this aft is the moſt important and moſt extenſive in the 
whole code of ſtatute law, with regard to inſurances, I ſhall 


= now cite as much of it at Jong, as relates to the preſent 


9 chapter, 


or WAGER-POLICIES. . 4 
chapter; and afterwards the other clauſes of it under thoſe C H 5 A F. 
heads, to which _ ans 36 apply. ; ih — 


The eulen which nn to induce the legiſlative body — . 3 
to paſs ſuch an act, are fully ftated in the preamble. « Whereas *©* 0 

« it hath been found by experience, that the making aſſurances, PS, 3 76 
« intereſt or no intereſt, or without further proof of intereſt | 

« than the policy, hath been produftive of many pernicious 

« practices, whereby great numbers of ſhips; with their car- 

« goes, have either been fraudulently loſt and deſtroyed, or | 
taken by the enemy in time of war; and ſuch aſſurances 1 263 ] | 

« have encouraged the exportation of wool, and the carrying 
« on many other prohibited and clandeſtine trades, which by 
« means of ſuch aſſurances have been concealed, and the 
« parties concerned ſecured from loſs, as well to the dimi- 
« nution of the publick revenue, as to the great detriment | 
« of fair traders ; and by introducing a miſchievous kind of 
« gaming or wagering, under the pretence of aſſuring the | 8 
« riſk on ſhipping, and fair trade, the inſtitution and laudable 

« deſign of making aſſurances hath been perverted ; and 

« that, which was intended for the encouragement of trade 

« and navigation, has, in many inſtances, become due of, 

« and deſtructive to the ſame.” | 


N 


« For remedy whereof be it enacted, that no aſſurance or Seck. I, 
« aſſurances ſhall be made by any perſon or perſons, bodies 
corporate or politick, on any ſhip or ſhips belonging to | 
his majeſty, or any of his ſubjeAs, or on any goods, mer- 7 5 N 
« chandizes, or effects, laden or to be laden on board of any 
« ſuch ſhip or ſhips, intereſt or no intereſt, or without further 
60 2 of intereſt than the policy, or by way of gaming, or wager- 
« ing, or without benefit of ſalvage to the aſſurer; and that every . 
« ſuch inſurance ſhall be null and void to. o all intents and pur- 
« poſes.“ 


, - 


* 


« Provided always, that 3 on private ſhips of war, sed 2. 
4 fitted out by any of his majeſty” s ſubjetts ſolely to cruize 
© againſt his majeſty's enemies, may be made by or for the 
6 owners thereof, intereſt or no intereſt, free of average and 
| 33 3 M without 


Ses. 4.) 


| or WAGEFR- POLICIES, 
« withoat denen of ſalvage to the aſſurer; any thing herein 


yp, oy poor to the contrary thereof in any wa norwithſlang.” 


4 . 


60 Provided alſo, that any RET FI or effeQs from any 


po ports places i in Europe, or America, i in the poſſeſſion of the 


& crowns of Spain or Portugal, may be aſſured in ſuch 125 


and aer, as if this act had not been made,” 


The 8 ſedlion . to re · inſurances which will * 


che n vf the following W 


* And be it enafted, that al wa every. ſum ad fans of 
e money to be lent on bottomry, or at reſpondentia, upon any 
< ſhip or ſhips belonging to any of his majeſty's ſubjects, bound 
« to or from the Eq Indies, ſhall be lent only on the ſhip, or 
an the merchandize or effects laden, or to be laden, on board 
« of ſuch ſhip, and ſhall be ſo expreſſed in the condition of the 
te ſaid bond: and the benefit of ſalvage ſhall be allowed to the 
“lender, his agents or aſſigns, who alone ſhall have a right to 


« make aſſurance on the money ſolent : and no borrower of money 


on bottomry or reſpondentia, as aforeſaid, ſhall recover more 
“ on any aſſurance than the value of his intereſt in the ſhip, or 
te in the merchandizes or effects laden on board of ſuch ſhip, 
« excluſive of the money ſo borrowed; and in caſe it ſhall 
« appear, that the value of his ſhare in the ſhip, or in the mer- 


4, chandizes or effects laden on board, doth not amount to the 


« full ſum or ſums he hath borrowed as aforeſaid, ſuch borrower 


« ſhall be reſponſible to the lender for ſo much of the money 


« borrowed, as he hath not laid out on the ſhip or merchan- 
« dize laden thereon, with lawful intereſt for the ſame, together 
“ with the aſſurance, and all other charges thereon, in the pro- 
te portion the money not laid out ſhall bear to the whole 
«© money lent, notwithſtanding the ſhip ang merchandizes be : 
9 totally loſt.” 


1285 Upon this laſt ſection, of which we ſhall treat more fully in 
the chapter on Bottomry, it may be ſufficient in this place to 


oberes. that none but the lender Thall have a right to make in- 
ſurance 


= 
C 
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ſurance on the money lent. 10 is alſo to be remarked, that Cc "a A P: 5 
this regulation of inſurance on bottomry or reſpondentia intereſt, 
extends only to Eaſt India ſhips : and therefore, an inſurance 


of a reſpandentia intereſt upon any other ſhips may be made in 
the ſame manner as they uſed to be before this act. It has alſo 
been decided upon this clauſe of the act, that it never meant 1 
or intended to make any alteration in the manner of inſurances: V 
and it was declared by the whole court in the caſe of Glover v. Glover v. Black, 

Blacb, which was fully reported i in a former chapter, to be the e 

eſtabliſhed law and uſage of merchants, that reſpondentia and Pee. 


bottomry muſt be mentioned and Rey in the , of in- 


ſurance. 


j 


a 5 


By the firſt ſection of the aft 1 it is clear that at this Hh Alk in 
ſurances made contrary to it are abſolutely void and of no effect; ; 
which, as has already been ſhewn, was alſo the caſe by the an- 
cient law of this country. It may now be material to conſider 
firſt, what caſes have, by the conſtruction put by the learned [ 265 ] 
Judges upon this ſtatute, been held not to fall within its deſcrip- 2 
tion: and ſecondly, thoſe which do, and in which, the N 
have e been holden 40 be void. 


It was formerly a matter of doubt, whether the act was 
meant to extend to inſurances of foreign property, and on 
foreign ſhips. The better opinion, however, was, that it did 
not; for it was clear, that ſuch inſurances did not fall within 
the words of the ſtatute; and from an attentive conſideration * + 1 
of the preamble, they do not ſeem to come under the deſcrip- EE. 
tion of the miſchiefs, againſt which it was the intention of the 
legiſlature to provide. But theſe doubts are entirely at an 
eit by ſeveral deciſions of the courts; and particularly by a2 
caſle, in which it was exprelsly declared by the court, (and the 1 
reaſon for it ſtated), that the a was not dae to extend to | - 
loreign ſhips. . 15 . . 


— 


The caſe was this: the ay was on goods, on board three ere ee v. 
etcner, 4, 


French veſſels, from St. Dominga to Bourdeaux. The material Doug. 3:5. 
part of it, as to this caſe, was in the following words: On 
© all goods 9 or to be loaden on board the ſhips Le Soi gneux; 

B B 4 | „ ia” 
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C: 45 * p. 4 Tg Pucelle Le ase all or any of them. The ſaid goods 
ALE. „ and merchandizes by agreement are, and ſhall be valued at 
Me (ca) on 25 caſks of clayed ſugar, and 12 
« 1 of mu ſcavadoes: the policy to be deemed ſufficient 

& proof of intereft, in caſe of laſs.” The firſt count in the de- 
_ Elaration. ſtated, that goods to a great amount, being the | 

property of certain foreigners, had been ſhipped on board Le 

- Soigneux, and that ſhe had been loſt. The ſecond averred, that 

the goods were ſhipped on board the three ſhips, or ſome or one 
— f them, to the amount of the ſum inſured'; and that two of 
. - them had been captured, and the „„ 


＋ 


| This caſe came-before the court upon a motion to. ſet aſide 
the writ of enquiry, which had been executed before the ſheriff, 
after a judgment by default, on this ground : that the jury had' 
aſſeſſed the damages to the amount of the defendant's ſubſcrip- | 
tion, without any proof of the amount or value, or any evidence 
| Whatever, except that of the defendant's handwriting to the 
[ 266 1 policy. In addition to this objection, an affidavit was produced, 
| tending to ſhew, that in fact the inſured had no intereſt. It was 
argued for the defendant, that by the expreſs agreement of the 
parties, no other proof of intereſt but the policy was required; 
and this inſurance on foreign ſhips and property was not within 
the ſtatute prohibiting ſuch policies; ſo that the plaintiff was 
| entitled to recover the ſum inſured by the defendant, even if it 
: could be proved that the inſured had no property on board, 
6 | T be court ſaid that this was not a policy within the ſtatute, 
Ke foreign ſhips not having been included in that act, on account 
| eb of the difficulty of bringing witnelles from abroad to prove the 
ll | _ Intereſt. The only difficulty there could have been here, was 
þ * es Pea from the circumſtance of there having been three ſhips; but 
j | the ſecond count was ſo framed, as to make the caſe the ſaine, 
= as if there had been but one. By ſuffering judgment to go by 
| 2 default, the defendant has confeſſed the plaintiff's title to re- 
cover; and the amount was fixed by the fi * in the policy. 


3 oo 
| Eraufurd v. fn a ſtill more modern caſe, which was much diſcuſſed in 

* Hunter, 8 Term 

1 e ee two arguments, one of the points was, the inſurance being 7 

| „ () This was blank, as here printed, 
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Dutch prize "TAR whether a count in the declaration, venting 0 H 4 1. 
that the plaintiffs as commiſſioners for the diſpoſal of Dutch 4 
ſhips and effects made the inſurance, and that the faid ſhips, See 7 Geo, 
or any of them, "were not belonging to his majeſty, or any of his © 

ſubjecti, was good. This point came on 1 85 a W N "and 

df . 


Lord FAR ſaid—“ This . Adds on che conſtruc. 
tion of the ſtatute 19 Geo. 2. c. 37. for notwithſtanding the 
argument, I think at common law a perſon might infure with- 
out having any intereſt ; but the preamble and enafting part 
of the ſtatute remove all doubt; for the att recites the miſ- 
chiefs and inconveniences that had ariſen from the making of 
aſſurances intereſt or no intereſt, and then it enacts (not de- 
claring) that no ſuch aſſurance ſhall be made, except in certain 
caſes, which for very wiſe and politie reaſons were excepted. 
Therefore I am ſatisfied that this count is good, unleſs it be 
on an inſurance prohibited by that ſtatute. But that ſtatute 
only applies to ſhips belonging to his majeſty or any of his 
ſubjefts, and does not extend to foreign ſhips. The defend- 
ant's counſel then wiſhed us to conſider theſe ſhips as belong- 
ing to the government of this country: but that cannot be, 
for the property in captured ſhips is not altered before con- 
demnation in the court of een . 
It was formerly thought, chat a valued policy was a wager- 1 1 
policy, like intereſt or no intereſt, But this idea is nor | 
exploded, as we ſhall preſently ſhew by a ſolemn deciſion of the 
court of King's Bench. Of the difference between open and 
valued policies much has been already ſaid; and the origin of Vide ante, e. 1; 
_ the latter was derived from this ſource, it being ſometimes 
troubleſome to the trader to prove the value of his intereſt, or - 
to aſcertain the quantity of his loſs, he gave the inſurer a higher Tt 
premium to agree to eſtimate his intereſt at a preciſeſum. 00 
recover upon this kind of policy, the inſured need only prove | 
that he had an intereſt, without ſhewing the value. If indeed .._ EM 
it appeared, or could be made appear, that the intereſt proved | : 
was merely a cover to a wager, in order to evade the ſtatute, 
where is no doubt ſuch a policy would be void. 


2 07 WAGER-POLICIES; 


0 e H A P. All this 838 was very ſully Rated, and commented upon 


ST 1 by Lord Mansfield, in giving judgment in a cauſe then depend. 
Lewis v. Rucker, ing in the court of King's Bench. „A valued policy,“ ſaid 
2 Burr. 1167. 
Vide ante, e. 6. bis Lordſhip, Sz is not to be conſidered as a wager-policy, or 
P94 4 like interęſi or no interęſt. If it were, it would be void by 
4 the act of 19 Geo. 2. c. 37. The only effect of the valuation 
4“ is fixing the amount of the prime coſt; juſt as if the parties 
&« had admitted it at the trial: but in every argument, and for 
cc every other purpoſe, i it muſt be taken that the value was fixed 
« in ſuch a manner, as that the inſured meant only to have an 
« indemnity. If it be undervalued, the merchant himſelf 
4 ſlands inſurer for the ſurplus. If it be much overualued, it 
<« muſt be done with a bad view; either to gain, contrary to 
« the 19th of the late king; or with ſome view to a fraudulent 
e Joſs: therefore an inſured never can be allowed to plead in a 
« court of juſtice, that he has greatly overvalued, or that his 
« intereſt was a trifle only. It is ſettled, that upon valued 
policies the merchant need only prove ſome intereſt, to take 
e it out of 19 Geo. 2, becauſe the adverſe party has admitted 
ce the value: and if more were required, the agreed valuation 
c would ſignify nothing. But if it ſhould come out 1n proof, 
ce that a man had inſured 2000/7. and had intereſt on board to 
« the value of a cable only; there never has been, and 1 be- 
& lieve there never will be a determination, that by ſuch an 
« evaſion the act of parliament may be defeated. There are 
«. many conveniences from allowing valued policies: but 
« where they are uſed merely as a cover to a wager, they 
« would be conſidered as an evaſion. The effect of the va- 
luation is only fixing concluſively the prime colt. If it be 
tt an open policy, the prime coſt muſt be proved : in a valued 
policy it is agreed.” For theſe reaſons Lord Mansfield 
held, that a valued policy i is not our by the ſtatute of the | 
19 On: 2. 6 


The paſſage Juſt laws at length was, in a ſubſequent 9H 
referred to in the judgment of the court; and the doctrine there 
advanced was e and confirmed, ff _ 


j 


1 
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267. 


It was an action on a policy of iber on the ſhip W c 5 A p. 


den at and from Surinam, or what ſoever other ports in the 


Weſt Indies at which the ſhip might load, to Quebec. At the .Grant +: ue 


kinſon, Micha- 


trial before Lord Mansfield, at the ſittings after Trinity Term elmas, 22 Geo, 


1781, the principal queſtion on the merits was, whet 
the plaintiff had an inſurable intereſt. It was an inſurance on 


the profits expected to ariſe'on a cargo of moloſſes belonging to 


the plaintiff, who had a contract with government to ſupply 
the army with ſpruce beer. Lord \Mansfield thought it 
an inſurable intereſt. - But the part of the caſe, which calls for 


our attention at preſent, was a clauſe declaring, « that-in caſe 
« of loſs, it was agreed that the profits ſhould be valued at 
loool. without any other voucher than the policy.“ This, 


it was inſiſted, rendered the policy void, as well within the 
n e the n of the 91 Geo. 2. c. 37. 


Lord nei 2 mie inlined ca nd Mea con- 
tract was a fair one; but ſtill he could not get over the objec- 


tion, the inſtrument being void on the face of it. His Lord - 


ſhip, however, ſaved the point for the opinion of the court, 
a verdi& being entered for the in n to that re- 


ference.  _ 


In Michaelmas Term following, the matter came on to be 
heard; 9 2875 after full PEA at the our 


Lord Mansfield, ns J. aid: « 1 1 Gnce the e ſitings at 


« Guildhall, on further conſideration, changed my opinion. I 


then thought the preſent policy within the aft of parliament: 
I now think otherwiſe. On the conſtruction of the att, it 
has uniformly been held, that a valued policy is not void. It 


is incumbent on the plaintiff to prove ſome intereſt ; but it is 


« not neceſſary to go into the whole value. In the caſe of 
& Lewis v. Rucker, this doftrine was much conſidered . 


Here bis Lordſhip read the words already reported, and tben | 


he proceeds thus] © This inſurance is on the profits of a cargo, 
belonging to a man, having a contract to ſupply the army, 


and if it arrive, the profits are pretty certain. The mean- 


= * of the dl is not to evade the att of parliament, but 


cc ta 2 


ber III. in B. K 


2 
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« to avoid the difficulty of going into an exact 0 
„ the quantum. I cannot diſtinguiſh it from a valued icy ; 
u there is no pretence for ſaying it is a wagering one. The 
other 1,5 mn. an — 8 was WO” to the 


9 e (a). 


In another caſe alſo" it appeared, that an me bad hk 
made upon any of the packet-boats that ſhould ſail from Liſbey 
to Falmouth, or ſuch other port in England as his majeſty ſhould 


direct, for one year, from Ober 1763, to October 1764, upon 


[2691 


Le Cras v. 
Hughes, B. R. 
Eaſt. 22 Geo, 3, 


Flint v. Le Me- 
ſurier, Sittings 
after Hilary 
Term 1796, at 
Guildhall. 


but the matter being compromiſed, it did not come to any deciſion. 


any kinds of goods and merchandizes whatſoever. And it was 
agreed, that the goods and merchandizes ſhould be valued at the © 
ſum inſured on ſuch packet - boat, without farther proof of intereſt 
than the policy; and to make no return of premium for want 
of intereſt being on bullion or goods. The inſured had an 
intereſt in bullion on board the Hanover packet, being one of 
the king's packets between Liſbon and Falmouth : and it way 
totally loſt within the time mentioned 1 in the policy, 


This PE 1 already been 3 for another . but 


on this point, the court held, that this was a policy of a pe- 


culiar ſort; and was an exception out of the ſtatute of 

19 Geo. 2. c. 37. It is a mixed policy; partly a wager- 
policy, partly an open one: and it is a valued policy, and 
fairly ſo, without fraud or miſrepreſentation. Therefore the 
loſs having happened, the inſured is entitled as for a total loſs. 


It has alſo been ſolemnly ſettled, that upon a joint capture 
by the army. and navy, the officers and crews of the ſhips, be- 
fore condemnation, have an inſurable intereſt, by virtue of 
the prize act, which TO palles at the commencement of 


8 war. ; 


This was ſo held in an ation upon a policy of inſurance on 
hoo ſhip St. Domingo, at and from Omoa to London ; upon 


. 


(a) In a very bee caſe where the Warren was 9 by the policy to be “on 
rhe commuſſions of the. plaint iff as confignee of the cargo, valued at 15001.” Lord 
Kenyon expreſſed a very ſtrong opinion, that this was a good inſurable intereſt: 


which 


or WAGER-POLIC IES. 


26 g 
© 


which a; caſe was reſerved for the opinion of the court. The 0 K i A 7. 
facts of the caſe were theſe: Captain Zuttrell, commanding A_ _— ; 


foe of his majeſty's ſhips, and Captain Dalrymple, command- 
ing a party of the land forces, captured two Spaniſh regiſter 


ſhips, lying under the protection of Fort Omoes : that the ſhip | 


St. Domingo (on which the inſurance was made) was one of 
the prizes, and was coming home laden with the property 
then captured; upon "which ſhip the defendant underwrote 
5001. : and that the ſhip was loſt by perils of the ſea. The 
queſtion was, whether, by virtue of the prize act of. the 
19 Geo. 3. c. 67. the officers and crew of the ſhips under 


| captain Luttrell had ſuch an inſurable intereſt in the Of De- 


mingo, as to entitle them to recover ? 


5 


1 There are Mo. 3 in this cauſe: 


1ſt, Whether the ſea officers had an inſurable intereſt? This 
will depend on the prize act and proclamation. 2dly, Whether 
polleſſion. would entitle them to inſure, upon the bare contin- 


gency of a future grant from the crown ? As to the firſt, con- 


ſider the act of. parliament, which gives to all the people on 


board, that is, to the flag officers, commanders, and other 
officers; to the ſeamen, marines, and ſoldiers on board every 


ſhip and veſſel of war, the ſole intereſt and property of and in 
all and every ſhip and veſſel, goods, and merchandizes, which 


they ſhall take during the war, after condemnation. Does the 
act ſay, that the ſeamen only ſhall take? does it leave a Joint 
capture by the army and navy undefined? Certainly not. 


Suppoſe, for inſtance, a caſe which I remember to have hap- 
pened: a Dutch and Engliſh fleet combined captured ſome ſhips; 


the Engliſh ſailors could not take ſolely ; nor could the aft mean 


That they ſhould have nothing. In the caſe i in queſtion, ſup- 


© poſe captain Dalrymple had given no aſſiſtance, is there any 


doubt that captain Lurtreli would have taken the whole? The 


[ 27 


only difference is, that now he has not the merit of a ſole _ 


capture. The word © ſoldiers” in the proclamation, megns 
ſoldiers on board the ſhip. Thus it ſtands on the act and pro- 


clamation, But ſuppoſing that doubtful, as far back as queen 


Anne's time down to the preſent, wherever a capture has been 


55 made Bru * WY or a privater, the crown has * 


* 
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CHAP. | given a grant of it after condemnation. There is no inſtance 
XIV. 
Nr to the contrary. Have not then the inſured ſuch an intereſt in 


Bochm v Bell, 
$ Term Rep. 


154 


the ſhip coming home, as to entitle. them to an indemnity ? 
Suppoſe a man is made agent of prizes; he has not the poſſeſ- 


Wat ths property, and yet he has ſuch an intereſt in any 


ſhip coming home, that he may inſure. Here . the inſured 
have the poſſeſſion, and a certain expectation of receiving 


the property captured. for their own | Mount from the 


cr own.“ . 


15 deres for the plaintiff. 


So in a more modern caſe it has bn held that the captors of 
ſhips ſeized by them as prize have an infurable intereſt in 
them, in the voyage home for the purpoſe of bringing them 
to adjudication in the Admiralty; : ſo that although the court 
of Admiralty. ſhould ultimately adjudge them to be no prize, 
and award reſtitution to the original owners, the captors are 
not entitled to a return of premium. The * came be. 


| Lat 1 Keen, after argument, obſerved, 6 that if” it were a a 
legal capture, the captors were entitled; if the capture were 
improperly made, they were liable to be called to account in 
the court of Admiralty, where they. might be amerced in 
damages and coſts. They had therefore a right to inſure 
themſelves againſt the deciſion, that might have. loaded them 
with damages and coſts. On this ſhort ground I am of opi- 
nion that the aſſured had an inſurable intereſt, that the ri bo 
was begun, and that there can be no return of premium.” | 


Mr. Juice Griſen. The whole aifficulty te ariſen 5 
confounding an abſolute indefeaſible intereſt with an in- 
ſurable intereſt. It 1 is not pretended that the aſſured had | 


the abſolute property in the ſubject of inſurance; neither 


peed they have ſuch property to make the policy legal; it 


ſufficient, if they had an inſurable intereſt; and accord- 
ing to what was ſaid by Lord Mansfield in Le Cras v. Hughes ; 


they certainly had an inſurable intereſt, If they had ſuc- 


ceeded 


* 


2 * 7% * 


j 
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ceeded in the court of Admiralty, it will be edited that e H 4 


they had an inſurable intereſt ; and in caſe of their not ſuc- 


ceeding there, there were events in which they might be 


made anſwerable, and * which it was Fe to chem 


7 


winks,” . 152 ag 


Me. Jollives GORE” The * u on this ſhort | 


queſtion, whether or not the aſſured had an intereſt which 


they might inſure? Did they mean to game? or was there 
not a loſs againſt which they might indemnify themſelves by 


a policy? 1 do not mean a certain but a poſſible loſs. No] 


it has been ſhewn that this was a cafe in which the Admiralty 


might have decreed colts and damages, and that is ſufficient. _ 


It might be aſked in the language of Lord Mansfeld i in Le 


Cas v. Hughes, had not the infured ſuch an intereſt in the 


ſhip coming home, as to entitle them to an indemnity ? 1 


chink they had, and FINES the mn; are not aging to 


a return of premium.“ 5 


80 5 che b N bor the 28 of Fr 
35 Geo. 3. c. 80. for the purpole of taking care and diſpoſing 
of Dutch ſhips and effects detained in or brought into the ports 
of this kingdom, and who by their commiſſion are to manage, 
ſell, and diſpoſe of the ſame to the beſt advantage, according 
to the inſtructions they ſhould from time to time receive from 
his majeſty and the privy council, have an inſurable intereſt in 


Craufurd v. 
Hunter, 8 Term 
Rep. 13. See 
ante, p. 266. for 


another point. 


3 


Dutch ſhips: and effects ſeized at ſea by his majeſty's ſhips of 


war, that they might be brought into the ports of this king- 


dom; they may inſure in their own name, and a count in a 


declaration on ſuch a policy, ſtating the nature of their 
truſt, and averring that they as ſuch commiſſioners were inte- 


red in the ſaid ſhips and goods, and that the ſaid inſurance 


was made to and for their uſe, benefit, and account, as ſuch 8 


commiſſioners, was, upon demurrer, holden to be good, the 
court conſidering them in the light of truſtees, — 
or agents, in either of which characters it was conceived 
gy had an inſurable intereſt. - 


In a late caſe in the cond ot . Pleas, where a 
houle in Spain, who were indebied to the plaintiffs, had con- 


ſigned 


* 


Hill and ke 
v. Secretan, 
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1 p. >. Genes goods to Meſſrs. Dubois, and indorſed the bill of Eng 


to them, with a letter annexed, directing them to hold a part of 
the ſaid cargo for the uſe of the plaintiffs, who upon getting 
ſuch intelligence made the inſurance in queſtion, although 


they had given no orders for the goods, the court held that 


the plaintiffs, being creditors of the houſe in Spain, raiſed a 


See Anderſon v. 
OY __ 432+ 


Wolfe and 


another v. 
Horncaſtle, 


C 1 Bol. and Pull. 


326. 


od conſideration for the aſſignment; and that therefore 
there could be no > doubt that the e had a good inſurable 


Abel, 


So alſo in the 158 Feu it was held that where a may 
had conſigned a cargo to the Cudbear Company in London, 
and drawn bills for the amount, but tranſmitted the bills of 
lading through the plaintiffs, his general agents, to be ſent to 


the Cudbear Company that they might inſure, and he at ths 


ſame time drew on plaintiffs for 300 J. which was accepted 
and paid : but the Cudbear Company refuſed to accept the bills 
drawn on them, or take to the cargo, or to inſure, upon which 
the plaintiffs made inſurance in their own name, and informed 
the conſignor, who approved thereof; the plaintiffs were to be 


_ conſidered as conſignees of the whole, and had a right in 


Kent v. Bird, 
Cowp. 583. 


that character to inſure for the benefit of their conſignor; and 
that they had a clear infurable intereſt in themſelves to the 


© amount of 300 7 


"SEL 


- 7 


| But ne de een dos of che af 36 bil always been 


holden, that all inſurances made by perſons having no intereſt 


in the event, about which they inſure, or without reference 
to any property on board, are merely wagers, deſtructive of the 
true ends for which this contract was introduced into the mer- 
cantile world ; and therefore a are to be conſidered as abſolutely 
null and void. | | 6-0 0 ORE Ng 


1 a motion Gor a new trial, Lord — who bad 
2 the cauſe, made the following report: This was an action 


brought by the plaintiff, who was a ſurgeon on board an Eff 


\ Indiaman, againſt the defendant, a paſſenger in the ſame ſhip, 


to recover a ſum of 1000 J. upon a ſpecial agreement, bearing 


date the 18th of Fuly 1774; by which, after reciting, that 


whereas the plaintiff had agreed to pay to the defendant the 


ſum 


60 WAGEN PC LI C18 


n ſum of 20 J. ſterling at the next port*the ſhip ſhould artiveat, C KH 10 


271 
AP. 


„ jt was witneſſed that he the defendant, in conſideration — 


« thereof, did undertake that the ſaid ſhip ſhould fave her paſ- 
« ſage to China that ſeaſon : and in caſe ſhe did not, that theri 
« he would pay to the plaintiff the ſum of 1000 7. at the end of 


& one month after the arrival of the ſaid ſhip in the river 


4 Thames.” At the trial it appeared, that the plaintiff duly 
paid the amount of the 20 J. to the defendant at the next port, 
in pagodas : that the veſſel being delayed below the Cape and 
Madras in conſequence of a miſcalculation of five days in the 


reckoning, and the monſoons ſetting i in earlier than uſual, the 


loſt her paſſage. That the plaintiff had /ome goods on board, 
which were liable to ſuffer by the loſs of the ſeaſon ;. and that 
whilſt it was fill doubt ſul whether the ſhip would or would not 
fave her paſſage, the captain had applied to each of the parties, 
to perſuade them to reſcind the agreement ; repreſenting that 
the ſum to be paid in either event would, be more than the loſer 
could afford. That the plaintiff was willing to have cancelled 
the agreement; ; but the defendant poſitively refuſed. The 


jury found a verdid for the plaintiff, damages 980 1. but I gave 


the defendant leave to move for a new trial upon the queſtion, 
whether this were not an agreement Wini the ſtatute 19 Geo. A; 
c. 37. and therefore void. | 75 


After this caſe had been fully argued at the 1 


Lord Manifield ſaid: A policy of inſurance is, in the na- 


hind of it, a contract of indemnity, and of great benefit to trade. 


But the uſe of it was pervetted by its being turned into a wager, 


To remedy this evil, the ſtatute of the 19 Geo. 2. C. 37. was 
made; which, after enumerating in the preamble the various 
fade and pernicious practices introdured by the petverſion of 


this ſpecies of contract; and amongſt others, that of gaming or 


wagering under pretence of inſuring vellels, c. proceeds, 
under general words, to prohibit-all contracts of inſurance by 
way of gaming or wagering. Here, the plaintiff gives ſo much 
to the defendant in conſideration that the ſhip ſhould fave het 
pallage to China; and if not, then, upon her returning ſafe to 
England, he is to receive 1000 J. If the firſt of theſe events 


OR the defendant won; but he could. not loſe, unleſs 


US © * | | both 


IJ 


”* 
c NY P. both happened. Is not this gaming ? Is not this wagering 


Lowry and ano- 
ther v. Bourdieu, 
Doug. 468. 


* 


dene 
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If this were allowed, all wagering policies would be turned 


into this form, and the aft would be entirely defeated. If there 


1s no intereſt in the caſe, it is gaming and hs 4 2 
bore there muſt be a new trial,” 5 


e this caſe we ; ad; that the principle ſtated Se Lord 
$ in Lewis v. Rucker is confirmed: namely, that where 
a man inſures 2000. and it turns out in proof that he has an 
intereſt to the value of a cable only, ſuch an intereſt will ne- 
ver be allowed to operate ſo as to evade tl.e ſtatute. For in 
this caſe, it appeared in evidence, that the plaintiff - had /ome 
Z20ds on Board; but that was held not to be an intereſt ſuffici- 
ent to juſtify an inſurance ſo evigently contrary to the act of 
ee | - | 


1 Indeed ee the court can ſee. upon the face of the po- 
Hcy, that it is merely a contract of gaming, where indemnity 
& not the objeft i in view, they are bound to declare ſuch rd 
. | 


Te ant had tent to — captain of the Lord Hi 
land Eaft Indiaman, 26,0001. for which he had given them a 
common. bond, in the penal ſum of 532, 00 I. While he was 
with his-ſhip at China, the plaintiffs got a policy of inſurance 
uriderwritten by the defendant and others, which was in the fol. 
lowing terms: *at and from China to London, beginning the 
« adventure upon the goods from the loading thereof on board 


© the ſaid ſhip at Canton, in China, &c. and upon the ſaid ſbi) 


« frem and immediately following her arrival at Canton in 
&« China, valued at 26,000 J. being the amount of captain Pa- 
« trick Lawſon's.common: bond, payable to the parties, as ſhall 
« be deſcribed at the back of this policy; and it bears date the 
46 16th day of December 17753 and in cafe of loſs, no, other 


Fa e proof of intereſt to be required than the exhibition of the ſaid 


* bond: warranted free from average, and withou _—_ 
4 ſalvage to the inſurer.” 


At the head of the ſubſcription was written, * On a lende 


#hove expreſſed.” Captain Lawſon ſailed from China, and ar- 


+ . 5 med 
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London, on the i ſt of 2 1777, none of the events inſured 
againſt having happened. ' The receipt of the premium was 
acknowledged on the back of the policy; This caſe came be- 
fore the court upon an action for a return of premium, on the 
ground that, the policy being without intereſt; the contract was 


void. This caſe, as far as it relates to the queſtion of return of 


premium, wilt be confidered iti a future chapter; but in the 


courſe of the diſcuſſion, it became neceſſary to determine, whe-. 


ther the policy, juſt recited; was good within the ſtatute. At the 
trial which cartie on at the fittings after THnity term, 1780, 

the Chief Juſtice was of opinion, that this was a gaming policy 
prohibited by the ſtatute of 19 Geo, 2. c. 37. and a verdict was 
given for the defendant. His lordſhip; however, having ex- 


preſſed a doubt upon the propriety of his opinion on other points 
of the cauſe, a motion for a new trial was afterwards made, | 
and all the queſtions came to be debated before the court: 


when the majority of the judges confirmed Lord Maiefield's firſi 


direction upon all the points. It is true Mr. Juſtice Miles dif- 
fered from his brethren upon that occaſion; the learned judge 
being of opinion; upon the queſtion relating to our preſett ens 


quiry, that this was not a gaming policy: that it did not ap- 
pear to him, that the parties had any idea they were Entering 
into an illegal contract: that the whole was diſcloſed, and they 
thought there was an intereſt 3 this was a ufſtake 3 but it is 


new point of law. 


The three other judges ſupported their opinion * the 
following grounds. 5 


Lord. Manzfleld. —＋ fe is certainly true; in many ziflatichng | 


that firſt thoughts are beſt. L ani now very much inclined io 


my firſt opinion. There are two ſorts of policies of inſurance z_ 


tmercantile and gaming policies. The firſt ſort are contracts of 


indemnity; and of indeminity only; and from that principle a 
great variety of decifions and conſequences have followed: 


The ſecond ſort may be the ſame in form; but in them there is 
tio contract of indemnity, becauſe there is no intereſt upon 


which a loſs can accrue. They ate mere games of hazard, 


like the caſt of a die. In the preſent caſe, the nature of the 
Ge2 8 n 


f 


fibed fofe with his privilege (as it is called) or adventure, in G H A r. 


Shs 


Mr. Tuftice « 
Black ſtone, 


4 Vol. Com. 460. 


that this was a gaming lex. 


the underwriters, nor any miſtake in matter of fact. If the lay 


* 


in order to comprehend the meaning of the legiſlature, we muſt 
oblerve, that the trade from Spain and Portugal, to their 
reſpective colonies and eſtabliſhments in South Amaxica, and the 
returns thereof, can only be carried on by their own ſubjects; 

ancd all other perſons are prohibited from that trade by poſ- 
_ }. tive regulations of theſe reſpective ſtates. The conſequence 
- of ſuch a ae is, that all the goods and merchandizes 


a hedge. But they had no intereſt ; for if the ſhip had been 

Joſt, and the underwriters had paid, ſtill the plaintiffs would 
have been entitled to recover the amount of the bond from 
| Lawſon. This thee! is a gaming poey' 7 and minen an act of 


8 


inſurances being made on private ſhips of war, intereſt or no 
intereſt, ſeems ſufficiently clear, and requires no explanation, 


dizes or effects from any ports or places in Europe or America, 
in the poſſeſſion of the crowns of Spain or Portugal may be 


ſeems to be obſcurely worded. The learned commentator 
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- inſurance is known to both parties. The plaintiffs ſay, « We 
<« mean. to game: but we give our reaſon for it; Captain 
660 Lawſon owes us a ſum of money, and we want to be ſecure 
in caſe he ſhould not be in a ſituation to pay us.” It was 


Mr. Juſtice hes, —& A 1 of inſurance ought to be 
a mere contract of indemnity, and nothing more; but here the 
money might have been paid twice, which ſhews r 


Mr J aſtice Buller. —< It is very clear to me that the plain. 
tiffs ought not to recover. There was no fraud on the part of 


was miſtaken, the rule applies, that ignorantia juris non excuſat, 


This was a mere gaming policy without intereſt.” Aprecably 
to this opinion, the rule for a new trial was diſcharged. - 


The ſecond ſection of che ad in queſtion, which allows of 


The third ſection, by which inſurances upon any merchan- 
effefied in the manner practiſed before this act was paſled, 


upon the law of England obſerves, that the reaſon of this pro- 
viſo is ſufficiently obvious. Notwithſtanding this anthority, 


. which 


' OF WAGER-POLICIES. 


which the ſubjeQs of this and other countties export from Spain 
and Portugal, muſt be in the names of Spaniſh ſubjects. So 
that it was abſolutely neceſſary to make this exception (for no 
other proof but the policy itſelf can be brought); otherwiſe all 
inſurances upon that branch of trade muſt have been entirely 
void. The words, however, ſeem to allow a greater latitude 
than was meant by the legiſlature in making ſuch a proviſion, 
ſor by adverting merely to the words, inſurances from any 
ports or places in Europe or America, belonging to Spain and 
Portugal, to England or other ports of Europe may be made, as 


| if this act had never paſſed. Whereas by attending to the 


prohibition of trade juſt mentioned to any but the ſybjefs of 
Spain and Partygal, as the commerce betweeen theſe colonies 
and the parent countrjes. can only be carried on by ſubjecls, it 
is evident that the legiſlature intended rather to have ſaid, that 


inſurances on goods from ports belonging to Spain and Por- 
jugal in Europe to any ports in America belonging to thoſe. 
courts; and from ſuch ports in America to ſuch ports or 


places in Europe, ſhall be valid and effeQuual contracts, than 


to authorize inſurances from the dominions of Spain and Por. 
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— 


„ 


tugal in Europe or America, to what ſoever place in the world 


the ſhip, in which theſe goods are to be carried, may happen 


to be deſtined, The words, however, certainly admit of that 


broad conſtruction; for the place of eee is not al- 


certained, 


le this ſection of the act, it may be * that the 


equitable conſtruction of ſuch contracts of inſurance as are pro- 


tected by it, ſeems to be, that they may be made without inte- : 


reſt, notwithſtanding the caſt of Goddard. v. Garrett, above 
cited : ſince in ſuch inſtances it is impoſſible for the perſon 
inſured to bring any certain proof of intereſt on board. 


Hitherto we have ſpoken merely of that ꝓart of this very 
ſalutary act, which requires, that every perſon making ſuch a 
contratt, ſhould have an intereſt in that; which is the object 
of the inſuranee. Another part of it till claims our attention, 


V. ante, p- 260. 


that which'prohibits re. aſſurances. What a re-aſſurance is; 


in what caſes it is prohibited; and when it is allowable, will 


for the fubjeR of the following chapter, e 
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CHAPTER Tas FIFTEENTH, 
Of Re-Afurance, and Double Inſurance. 
r 4 SET IG | | 


E- ASSURANC E, as underſtood by the law of En- 
land, may be ſaid to be a contract, which the firſt inſurer 


enters into, in order to relieve himſe}f from thoſe riſks which 


be has jncaytiouſly undertaken, by throwing them upon other 
underwriters, who are called re-aſſurexs. This ſpecies of con- 
tract has obtained a place i in moſt of the commercial ly ſtemg of 


| the trading powers of Europe; and it is allowed by them at 


this day to be politic and legal. The learned Roceus has de. 
cided expreſsly in fqvour of it; and has cited many reſpeCtable 
authorities in ſupport of his opinion.“ Aſſecurator, poſt 
« faftam aſſecurationem, potęſt ſe aſſecurari facere ab alio 
* affecuratore, et iſte ſecundus afſecurator tenetur pro aſſecu- 
'* Tatiqne factà a primo, et ad ſplvendum omne totum, quod 
« primus aſſecutator ſolverit, et iſta ſecunda aſſecuratio valet.” 
By the ancient law of France ſuch aſſurances were reckoned 


_ valid, and perfectly conſiſtent with equity and good conſcience, 


The author of the Guidon obſerves, that if it ſo happen that 
the inſurers, after underwriting the olicy, repent of their en» 
gagement, or are afraid to encounter the riſk, they are at 


- ?Jhberty to re · inſure; but ſtill they cannot prevent the inſured 


Ord. Lewie 14. 
tit. Aur. Art. 
20. 


C 2 


2 Mag. 198. 


$33: 412: 


from making his demand upon them in caſe of loſs, for having 
by their ſignature, promiſed indemnity, they cannot, by any | 
profeſtatjons to the-contrary, diſcharge themſelyes from their 
7Teſponſibility, without the conſent of the jnſured, Lewis the 


Fourteenth, when, by the afſiſtarice of the famous Colbert, be 


promulgated thoſe ordinances, which will be a laſting honour 
to the French nafion, adopted the idea that prevailed when the 
| Guidon was written: for by an article i in that celebrated code 


| of laws, he expreſgly declared, that it ſhould be lawful tq 


Cl the inſurers to make re: aſſurance with other men of thoſe 
« eſſecls, which they bad themſelves preyiouſly inſured. N 


5 gat in France alone that this law nal for bythe po 


tire 
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tive 2 expreſs regulations and ordinances of Koning ſberg, C HA Tr. 
Hamburgh, and Bilboa, re-aſſurances are allowed to 12 ef- \ 3 „ 
feed, and . are lawful contrafts. | | 


By the ſas As * the Guidon it might b be obſerved, | 
that it was a diſtinguiſhing character of this ſpecies of con- 7 : 
tract, that notwithſtanding a re- inſurance, the firſt contract : 
ſubſiſts as at firſt, without change or amendment. The le- 4 
inſurer is wholly unconnetted with the original owner of tba ; 
property inſured ; andas there was no obligation Lanka dh 
originally, ſo none 18 raiſed by the ſubſequent act of the firſt 
underwriter. The riſks of the inſurer form the object of the Pothier, tit. 
re-inſurance, which is a new independant contract, not at all e 
concerning the inſured; who conſequently can exerciſe no 


power or authority with reſpect to it. + -6b 9750 


Agreeably to the laws of thoſe countries juſt referred to, and ; 5 
conſiſtently with the opinions of thoſe reſpectable writer, 
whoſe works we have had ſuch frequent occaſion to mention, 
the law of England adopted their regulations, and permitted 
the underwriters. upon policies to inſure themſelves againſt 
thoſe riſks for which they had inadvertently engaged to indem- 
nify the infured ; or where perhaps they had involved them- 
ſelves to a greater amount, than their ability would enable 
them to diſcharge. Although ſuch a contraft ſeems perfealy 
fair and reaſonable in itſelf, and might be productive of very 
beneficial conſequences. to thoſe concerned in this important 
branch of trade; yet, like many other uſeful inſtitutions, it 
was ſo much abuſed, and turned to purpoſes ſo pernicious to 
a commercial nation, and ſo deſtructive of thoſe very benefits 
it was originally intended to promote and encourage, that the 
legiſlature was at laſt obliged to interpoſe, and by a poſitive 
law to cut off all opportunity of praftiſing thoſe frauds in fu- 
* which were become thus glaring and enormous. . e 


Abe, by the fourth ſeQian of that Natute, which 19 Geo. 11. 
formed the ſubje& of the preceding chapter, it was enacted; © 37: 4. 
that it ſhould not be lawful to make RK E-ASSURANEE, unleſs 
„the alſurer * be inſolvent, become à bankrupt, or . 

ä 0 «in 


278. - OF -RE-ASSURANCE, AND © 
© H, e. 4 in either, of which caſes, ſuch -afſurer, his executors, a; 

| « miniſtrators, or aſſigns, might, make re- aſſurance, to the 
e amount before by him aſſured, provided it ſhould be ex- 
* preſſed in the policy to be a re-aſſurance.” | 


From this act it is apparent, that all kinds of re-afſurancy 
are not prohibited; but wherever ſuch a contract tends to the 
advancement of commerce, or to the real benefit of an indi- 

vidual, in ſuch a caſe it ſhall be permitted. Thus in caſe of | 
inſolvency or bankruptcy, it is adyantageous to the ereditors 
in general, as well as to the individual, that a re-aſſurance 
ſhould be made: for by theſe means the 1 of the bankrupt's 
eſtate is not diminiſhed i in caſe of lols, and the inſured has a a 
better ſecurity for the payment of the amount of his damage, 
or at leaſt a proportion of it (a). If the inſurer die, it is ng 


EN 0 (a) Formerly, if an underwriter became a bankrupt after he had ſubſcribed the 
policy, and before a loſs happened, the inſured was not entitled to a dividend out of 
the bankrupt's eſtate. This being found a heavy i inconvenience, and a difcourage- 

| : ment to trade, parliament was obliged to interpoſe, and to alter the law! in this re. 

9 Geo. II. ſpect. The ſtatute recited, 7 that merchants and traders frequently tend money 

8. 32. f. 2. on bottamry, or at reſpondentia, and in the courſe of their trade, frequently cauſe 

; 7 their ſhips or veſſels, and the goods and merchandizes loaded thereon, to be in- 
4 ee and that where commiſſions of bankruptey have ifſued againſt the obligor 

in ſuch bottomry or reſpondentia bond, or the'underwriter, or aſſurer in ſuch in« 

7 x 1 880 bofore the loſs of the ſhip or goods, in ſuch bond or policy of inſurance 

« mentioned, had happened, it had been made a queſtion, whether the obligee or 

i obligees in ſuch bond, or the aſſured i in ſuch policy of inſurance, ſhould be let 

« in to prove their debts, or be admitted to have any benefit or dividend under 

46 ſuch commijſſion, which might beg diſcouragement to trade,.“ It was therefore 

enadted, that the obligee in any bottomry, or reſpondentia bond, and the aſſured 

- 4 in any policy of inſurance, made and entered into, upon a good and valuable 

66 conſideration, bona fide, ſhonld be admitted to claim; and after the loſs or con- 

#/ tingency ſhould have happened, to prove his, her, or their debt and demands, 

« in reſpect of ſuch bond or policy of inſurance, in like manner as if the Joſs or 

15 contingeney had happened before the time of the iſſuing of ſuch commiſſion of 

d bankruptcy ggainſt ſuch obligor or infurer; and ſhould be entitled unto, and 

« ſhould haye and xeceive, a proportionable part, ſhare, and dividend of ſuch 

44 * bankrupt” s eftate in proporygog 4 to the other creditors of ſuch bankrupt, in like 

i manner, as if ſuch loſs c or contingency had happened before ſuch commiſſion 

Y 40 iſſued: and that all and every perſon and perſons, againſt whom any commiſſion 

| « of bankruptcy ſhould be awarded, ſhould be diſcharged of and from the debt or 
e debts, owing by him, her, or them, on eyery ſuch bond and policy of inſurance 

? « as aforeſaid, and ſhould have the benefit of the ſeveral llatutes now in force 
5 againſt bankrupts i in like manner, to all intents and purpoſes, as if ſuch loſs or 
s contingency had happened, and the money due in reſpect thereof had become 


ſ F before thy time of the ifſuing out the compmiſſion,”? | | a | 
a 


4.2 wn 


or DOUBLE INSURANCE; | _ 


Jeſs neceſſary and beneficial to his ſucceſſors, that there ſhould G Bt 
be a re- aſſurance, than it was in the former caſe of a bank» FO Fe 
ruptcy: becauſe it will provide aſſets to ſatisfy the inſured in t | 

caſe a loſs ſhould happen, and thus ſecure the eſtate of the 
geceaſed for the benefit of his heirs.” Indeed, in both caſes,  - 
the intention of the legiſlature ſeems to have been, to provide | 

a fund for the payment of that proportion, which, in caſe of 

an inſolvency,” the inſured will have a right to demand, in 
common with the other creditors; and for the payment of the 
whole, without prejudice to the heir, even in caſes where 
the anceſtor, at the time of his _ was jn e cir- 
n | 

This act is worded: in ſuch expreſs terms, excluding every 
ſpecies of re- aſſurance, except in the three inſtances of death, 
hankruptcy, or inſolvency, that a doubt, as it ſhould ſeem, 

could hardly be founded upon it. But as it was held, that the vide ante, c, 14s 
firſt clauſe of the ſtatute, prohibiting inſurances, intereſt or na 
intereſt, did not extend to foreign ſhips ; ſo it was argued, that 
re-aſſurances made here on the ſhips of foreigners did not fall 
within the act. It might have occurred, however, that the firſt 
clauſe of the ſtatute is qualified, and only prohibits ſuch inſu- 
rances when made on his maje/ty*s ſhips, or the ſhips belonging ta: 

his majeſty's ſubjefts : whereas the clauſe in queſtion is general 

and without reſtriction; the Inference from which is, that the 
legiſlature had both objects in view, and meant wares to pray 

hibit the one, but not the other, : 


\ 


This point came on to be conſidered by the court of King's Andree v. 
Bench, in the year 1787, in the form of a ſpecial caſe, lating, 2 | 
chat a re aſſurance was made by the defendant on @ French 161. 
weſſel, firſt inſured by a French underwriter at Marſeilles, who. 
was living, and was at the time as WP. the lecond N 


licy, was ſolyent. e 1 | 5 


The court (Aſbhurft, Buller, and Groſs, juſlices) were uns. 
nimouſly of opinion, that this policy of re-aſſurance was void 
and that every re-aſſurance in this country, either by Britiſp 
ſabjefts ar foreigners, on Britiſh- or foreign ſhips, is void by 


„ 


1 


mY ox RE-ASSURANCE, AND 


EH A nm unleſs the fot dire be deu, en 
. e 


Ledhiden, e. 2. There is 8 ſpecies of ama allowed by the Ta | 
ED of Frante, as eſtabliſhed by an ordinance of Lewis the Four, 
ſctteenth, which was alſo taken from that ancient and excellent 

3 : French treatiſe, that has been ſo frequently mentioned. By 

Ord. of Lewis 14. this regulation, } it is declared lawful for the aſſured to in ſure the 

. ſolveney of the underwriter. By theſe means, the perſon in. 

ſured gets rid of thoſe fears, which he may have conceived con. 

| cerning the ability of the inſurers to pay, and he gains a ſecond 

Mag, 190. ſecurity to nſwer for the ſufficiency of the firſt. But it is not 

be to France alone that this kind of contract is reſtrained ; for by 

the poſitive laws of many other maritime ſtates, kcal, 

rances are valid and binding contracts. The fngh/h ſtatute, 

which has been the ſubject of this end the preceding chapter, 

takes no expreſs notice of this ſort of inſurance; becauſe; in 

truth, I believe, it never was very much in practice in England; 

but, however, it ſeems clear, that ſuch a circumſtance, as the 

ſolvency of the underwriter, is not an infurable intereſt ; that 

a policy opened upon ſuch an event would he treated as a wager · 

policy; and would conſequently fall within the ſtatute of George 

the Second, which declares all policies made by way of gaming 

or wagering, to be abſolutely null and "ou to all intents and 
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purpoſes. 
Pouble Inſu« Z Having ſaid thus much of re-aſſurances, I ſhall proceed ta 
ance, conſjder the nature of a double inſurance, and to ſtate the few 
caſes that have been determined upon the ſubject. I treat of it 
EO, in this place, becauſe theſe two kinds of inſurance have been 


ſometimes confounded together, and ſuppoſed to mean the ſame 
thing: whereas no two ideas can be more diſtin}. We have 
already ſeen what is meant by a re-aſſyrance. A double inſu- 
rance is where the ſame man is to receive two ſums inſtead of 
one, or the ſame ſum twice over, for the ſame loſs, by reaſon 
of his having made two inſurances upon the ſame goods or the 
ſame ſhip. The firſt diſtinction between theſe two contracts is, 
that a re-aſſurance is a contract made by the firſt underwriter, 
oy executars or aſſigns, ta ſecure himſelf, or his eſtate: a 

| my 


A 


1 Burr. 496. 
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OF DOUBLE INSURANCE. | a 


double inſurance is entered into by the inſuted. A re- aſſurance, G H A P. 
except in the caſes provided for by the ſtatute, is abſolutely _,X 
void; A double inſurance is not void; but ſtill the inſured ſhall Do II. 
recover only one ſatisfaction for his loſs. This requires expla- Black. Rep. 
nation, Where a man has made a double inſurance, he may 436. 

recover his loſs, againſt which of the underwriters. he pleaſes, 

but he can recover for no more than the amount of his loſs. 

This depends upon the nature of an inſurance, and the great Burr. 492. 
principles of juſtice and good faith. An inſurance is merely a | 
contract of indemnity, in caſe of loſs; it follows as a neceſſary 
conſequence that a man ſhall not recover more than he has loſt, - 

or recover ſatisfaction greater than the injury he has ſuſtained. 

This rule was wiſely eſtabliſhed, in order to prevent fraud, leſt 

the deſire of gain ſhould occaſion unfair and wilful loſſes. It 

being thus ſettled, that the inſured ſhall recover but one ſatiſ- 

faction, and that in caſe of a double inſurance, he may fix upon 

which of the underwriters he will for the payment of his loſs, 

it is a principle of natural juſtice that the ſeveral inſurers ſhould 

all of them contribute in their ſeveral proportions, to ſatisfy 

phat. loſs, Wenne which they have all inſured, 


Theſe principles have been fully declared to be ws 1 ſeveral 
K's: which are naw to be mentioned, 


In the year 1763, it was ruled hs Lord Mansfield, Chief Nomby 9g 
Juſtice, and agreed'to be the courſe of practice, that upon a u 
double inſurance, though the inſured is not entitled to two 1 Uf. k. Rep 
ſatisfactions; yet, pon the firſt action he may recover the 416. 
whole ſum inſur „and may leave the deſendant therein, to 


r a rateable CatifaQtion from the other inſurers. , 


* Thys alſo it was determined ina bryant caſe at Guildhall. Rogers v. Davis, 
It was an action on a policy of inſurance on a ſhip from New- . 111. | 
foundland to Dominica, and from thence to the port of diſcharge Manzel * 
in the Vt Indies. It was a valued policy on the ſhip and 
freight; and on the goods as intereſt ſhould appear. The ſhip 
failed from St. John's the 17th of December 1775, and the > 
plaintiff declared as for a total loſs. The defendant underwrote ; 
for 200 J. and has paid into court 124 J. This ſum was paid on 
2 ſuppoſition, that the ton on a former policy ſhould. 
bear 
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bear a ſhare of the loſs. The plaintiff had originally infared at 
Liverpool on a voyage from Newfoundland to Barbadoes andthe 


Leeward Hands, with an exception of American captures : but 
the plaintiff afterwards, for the purpoſe of ſecuring himſelf 


[ 2821 


againſt captures, and having altered the courſe of his voyage, 


made the preſent inſurance. The plaintiff now inſiſted he was 
entitled to receive the full amount of his inſurance againſt the 
defendant, and not to any part from the Liperpoo] underwriters, 
becauſe the voyage now inſured was different fron that inſured 


at Liverpool. There was however a verdi& for the plaintiff ſor 


his full demand, wth liberty for the defendant to bring an action 


againſt the Liverpool ene f he (ee fit. 


Pavis v. Gildart, 


Sittings in Eaſt. 


Vac. 17Geo. III. 


Accordingly in the Bafter term n an Gion was 
brought for money had and received to the uſe of the plaintiff, 
who was the defendant in the laſt cauſe, in order to recover a 


contribution for the loſs which the plaintiff had been obliged to 


pay. It was agreed by both parties to admit, that on the 


at Guildhall. 
F of 


contribute any thing, and what. 


London policy (which was the ſubject of the former action), 
22001, were inſured : that on the two Liuerpool policies 29001; 
were inſured: that the merchant was intereſted to the amount 
of 5001. on the ſhip; 300 J. on the freight; and 1400 J. on the 


cargo. That the plaintiff had paid 200 J. loſs, and 477. for the 


coſts. The queſtion was, whether the defendant was liable ta 
The whole intereſt was 
2200 J. and the whole inſurance was 3900 J. It was inſiſted by 
the counſel for the defendant, that the inſurance in London was 
an illegal re- aſſurance; and therefore thy ;gaintiff might have 
made a good defence in an action brought againſt him: and if 
ſo, he could not now recover over againſt the defendant, 


Lord Mansfield. —* The queſtion ſeems to be whether the 
inſured has not two ſecurities for the loſs that has happened. If 
ſo, can there be a doubt that he may bring his action againſt 
either? It is like the caſe of two ſecurities ; where, if all the 
money be recovered againſt one of them, he may recover a pro- 
portion from the other. Then this would bring it to the queſ- 


tion, whether the ſecond inſurance is void as a re. aſſurance. 


But a ro-alJurance 1 is a control made by the inſurer to fecurg 
himſelf ; 1 


r DOVBLE INSURANCE. BREE 


ume; and this i is only a Double . There was mother c HA P. 5 
ground taken in the cauſe, which is not material to be men- "a xy, 1 
tioned here: 0 __ this direction, the plaintiff had a verdi. | 


Although a man, by 8 a hs inſurance; ſhall not 
be allowed to recover a double ſatisfaction for the ſame loſs ; 
yet various perſons may inſure various intereſts on the ſame Burr. 496. 


thing, and each to the whole value (as the maſter for wages; 

the owner for freight; one perſon for goods, another for bot- 283 1 
tomry), and ſuch a conttatt does not fall within the idea of a 

double inſuranee. There is a full caſe upon this ſubject, and 

a very elaborate argument of Lord Mansfield, in delivering the 

judgment of the whole court of King's Bench, in which moſt 

of the queſtions relative to double inſurances are clearly and 

deciſively ſettled. In this cauſe the queſtion was, whether the Godin and others 


e Londo 
plaintiff ought. to recover his whole loſs, or only a half; it 2 8 


being objetted that there was a double inſurance. A verdict at 
was found for the whole, ſubject to the opinion of the court 103. 


upon Lord Mansfield' s report. 


Lord Mansfield, in delivering the opinion of the court, be- 
gan, by * 5 facts, as they appeared to him at the trial. 


Mr. Meybohm of St. Peterſburg had dealing wich Mr. 
Amyand and Company of London, who often ſent ſhips from 
London to Mr. Meybohm at St. Peterſburg. Meybohm, as ap- 
peared by the evidence, was indebted, on the balance of their 
accounts, to Amyand and Company, Amyand and Company + FS 
ſent a ſhip, called The Galloway, Stephen Barker maſter, to 
Mr. Meybohm, at St. Peterſburg, to fetch certain goods. IMey- 
bihm ſent the goods, and promiſed to ſend the bill of lading by 
the next poſt, but never did. Afterwards, in Augu/# 1756, 
Amyand and Company got a policy of inſurance from private 
underwriters, for 11007, on the ſhip, tackle, and goods, at and 
from London to St. Peterſburgh, and at and from thence back 
again to London: which policy was ſigned by ſeveral private 
underwriters, quite different perſons. from the preſent defen- 
dants; and of this ſum of 1100/7. thus underwritten, 500 J. was 
declared to be on 45 parts of the ſhip, and the remaining 600 /. 
to be on goods, Devens the 26th of Auguft and the 28th of 

September 
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c- FA P. nn 1756, (boch included), Mr. Amyond inſured 300 “7 


' OF RE. ASSURANCE, RT. 


more, with other private inſurers: and this latter inſurance was 
upon goods only: and was only at and frotn St. Peterſburg io 


London. On the 28th, 29th, and Zoth of October 1756, Mr. 


Ampand inſured 900 J. more with other private inſurers, which 


laſt inſurance was on goods only, at and from the Sound to 


Landon. So that the whole ſum inſured by Amyand and Com. 
pany was 2800 J. of which the ſum of 23007. was on goods, and 


the remaining 500 J. was on theſkip. Several letters being given 


in evitlenee; it appeared that Meybohm wrote from Petersburg 
on the 7th of September 1756 (the date of his firſt letter on this 


ſubjett) to Amyand and Company; and mentioned what goods 


he ſhould ſend to them, referring to the invoice for particulars; 
and directed them to get inſurance theteon, and to place the 
goods and the inſurance to a particular account which he named 
in his letter; in which he alſo ſpecified ſome iron, which was 


for Mr. Amyand's own account. This letter Mr. Amyand 


afterwards received (probably about the 27th of October) and 


in conſequence of it made the inſurance accordingly, upon the 


28th, 29th, and goth of the ſame October, as hefote - mentioned. 
Meybohm, having ſhipped the goods, indorſed the bills of lading 


to one Mr. John Tameſx iti Moſcow (che plaintiff, in effect, in 


the preſent action) who, on the 7th of Ofober 1956, wrote to 
his correſpondent Mr. Lhiheſf here in London to inſure theſe 
goods. In this letter, he defires Mr. Ubthoff to inſure the 
whole, that he (Tameſz) might be ſafe in all events; for he 
ſulpeRed that theſe goods were intended to be conſigned by 


: Meybohm to ſomebody elſe, and perhaps might be inſured by 
_ ſome other perſons. And he ſays they were transferred to him; 


in conſideration of his being in advance to Meybohm more than 
their amount, This letter from Mr. Tameſa, with theſe direc- 
tions to inſure, was received by Mr. Uhthoff; ot the 15th of 
November 1756. Mr. UhthofF accordingly applied to the de- 
Fendants, the London Aſſurance Company; and diſcloſed to 
them, at the ſame time, all theſe particulars : and they, upon 
. the 16th of November 1756, after being thus appriſed, hat 
there might be another inſurance, made the inſurance now in 
queſtion, for 23161. on the goods at and from the Sound to 


Lunden. The goods were loſt in the voyage. Mr. Ubthoff's 
inſurance 


OF. DOUBLE 1N8UKaNGE:- f * 


jnfurance was made hy the plaintiffs Gaia, Guyen, and Cos E . "Y 

panys who are inſurance brokers: and they declare that this — 

inſurance was made by order of Henny Ubthoff” eig · This 2 

declaration 1s indorſed upon the policy, and is dated the 18th of Eg | 

November 1756. There is no doubt as to the value of the | 

goods, or as to the loſs of them. It is admitted by the delen- | 9 

dants, that the plaintiffs ought to recover half the loſs from Bs 24 ; 

them : but they ſay they ought to pay only half, not the whole EET 

ol the loſs. So that the only queſtion is, whether the plaintiffs 

are entitled, upon the-circumſtances of this caſe, and upon the 

fadts I have been flativg, to recover the whole loſs from the OS 
| preſent defendants ; or only the aF of his loſs from them, and ( 285 ] 
the remainder from the underwriters of Mr. Amyand's policy. FL 

The verdi& is found for the plaintiff, for the whole: but it is 

agreed to be ſubject to the 1 05 of this court, upon the 

gueſtion 1 1 bave juſt mentioned. | ; 


Fir, to San it as between · the inſurer and inſured. As 
between them, and upon the foot of commutative juſtice merely, 8 
there is no colour why the inſurers ſhould not pay the inſured 
the whole: for they have received apremium forthe whole riſk. 5 
Before the introduction of wagering policies, it was upon prin- 1 
ciples of convenience very wiſely eſtabliſhed, that a man ſhould 
not recover more than he had loſt. Inſurance was conſidered 
as an indemnity only, in caſe of a loſs ; and therefore the in- 
ſurance ought not to exceed the loſs. This rule was calculated 
to prevent fraud; leſt the temptation. of gain ſhould occaſion 
unfair and wilful loſſes. If the inſured is to receive but one ſa- 
tisfaction, natural juſtice ſays that the ſeveral inſurers ſhall all 
of them contribute pro rata, to ſatisfy that loſs, againſt which 
they have all inſured. No particular caſes are to be founil on 
this head: or, at leaſt, none have been cited-by the counſel on' 
either ſide. Where a man makes a double inſurance of the ſame 1; 
thing, in ſuch a manner that he can clearly recover againſt ſe- g 
veral inſurers in diſtintt palicies a double ſatisfaQion, the law 
certainly ſays that he ought not to recover daubly for the ſame 
loſs, but be content with one ſingle ſatisfaction for it. And 
if the ſame man really and for his own proper account inſures 
the ſame goods doubly, though both inſuranges be not made in 


* . n name, but one or both of them in a Sk 


N 


or Az. AsstRANCE AND. 


; perſon, yet that is juſt the ſame thing; for the ſame perſon is 


do have the benefit of both policies. And if the whole ſhould 
be recovered from one, he ought to ſtand in the place of the 


inſured; to receive contribution from the other; who was 


equally liable to pay the whole. But in this caſe if Tanga 


was not to have the benefit of both policies in all events, then 


i: * can never be men as a double Na 


It hs been ſaid, that the dest of the bin of tading 


transferred Meybohm's intereſt in all policies, by which the cargo 


aſſigned was inſured ; and therefore Tamęſæ has a right to Mr, 
Amyand's policy; and that 7. amefz, being the aſſignee of | 
Meybohm, is the te/luy qui truft of it, and may recover 'the 
money inſured; and even that he may bring trover, of detinus, 

for the very policy itſelf : and it is urged from hence; that he 
either will, or ys have a double ſatisfaction for * lame loſs; 


But e that by the eilen of the bills of lading 
and aſſigning the cargo to Tameſæ, he ſtands in tlie place of 
Meybohm in reſpe& of his inſurances; yet Mr. Amyand has an | 
intereſt of his own, and had actually inſured the ſhip and goods, 
to the amount of 1900 J. (upon both together) prior to any 
directions or intimation received from Mr. Meybohm, to inſure 
for him. Various people may inſure various intereſts on tbe 
fame bottom: (as one perſon. for goods, another for bottomry, 
Ec.) And here, Mr. Amyand had an intereſt of his own, dil. 


tinct from that of Mr. Meybohm 7 he had a hen upon theſe very 


goods as a ſactor to whom a balance was due. And he had the 
Tole intereſt in the ſhip; which was a part of the things inſured | 
by him. It is far from appearing, that even his laſt inſurance 
(in Ocrober) was made on the account of Meybohm, or as agent 


for him. So far from it, Mr. Amyand inſiſts upon it for his 


don benefit (as he expreſily declared at the trial), and abſo]utely | 


fails them; and there is, in reality, ny to ſupport i it. But 


refuſes to give it up, or to ſuffer his name to be uſed by the 
plaintiff; though he was a witneſs for the defendants, and wat 


produced by them, and inclined to-ſerve them. So that the 
foundation of this argument, urged by the defendant's counſe}, 


even 


or povSLE: tut en.” _ 


e that Mr : "Anyenit had made his Auger not e JS © 
upon his on account, but as agent or factor for Mr. Meybolm, e 

and upon the account of Maybohm ; yet even then Tameſz can 

never come againſſ Amyani's underwriters, or come at Amyand's 

policy to his own uſe. For Amyand, the faftor of Moybobhm, — 2 

has poſſeſſion of the policy, and appears to have been a creditor Wn, 

of Meybohm upon the balance of accounts between them, at the „ 
time when he made the infuratice: and 1 take it to be now a 4 

| ſettled point,“ that a factor to hoch a balance is due, has a 

« lien upon all goods of his principal, ſo long as they remain in | 

4 his poſſeſſion.” Luger and others v. Milcur and others, Amblgr's Reps | 

was a caſe in Chancery upon this point, It came on firſt *5* 

before Sir John $trange, then Maſter of the Rolls, who de- 

creed an account, and directed allowances to be ode: for what 

the fector had expended on account of the ſhip or cargo, and 

reſerved all further directions till after the maſter's report. It "(a „ 1 

came on again, afterwards, for further directions, after the the 

maſter's report, before the Lord Chancellor, who was attended 

by four eminent merchants, whom he interrogated publickly. . | | 

After which he took time to conſider of it; and on the firlt of oh } 

February 1755, decreed, © that the factor has a lieh on goods i 

| « conſigned to him; not only for incident charges, but as an. 

1 jtem of mutual account for the general balance due to him ſo 

long as he retains the poſſeſſion. But if he patt with the pof- 

4 ſeſſion of the goods, he parts with his' lien, becauſe ir cannot 

« then be retained as an item for the general account,” There | 

was another caſe, in the ſame court, of Gardiner. Colman, . 

ſew months after; in which the former caſe, determined as Thave 

mentioned, was conſidered as a point ſettled; and this latter 

caſe of Gardiner v. Coleman was decteed agreeably to it, LAY ; 

that Mr. Amyand, even confidered as. factor or agent to N 

boom, and as making the infurance upon Meybohm's account, = 

is yet entitled to retain the policy; 1{eybohm be ing indebted to 

him upon the balance of the account between them; and be 


has a lien upon the policy; whilſt i it continues in his poſſeſſionm. 5 
Therefore, even in this vie w of the caſe, Mr. Tameſz muſt fi 0 
have paid to Amyand the balance of his (Aryand ß) account, = 1 1 


before he could have gotten that policy out of Ampand's hands; 3 


and conſequently, Mr. Tameſ# was very far from being entitled 
to the benefit of it 28 2 ** fs het YO — 


i=) 
0" 
* 
on 


a 4} 
* 
RY 


1 { af : "4 Ip - 
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40g 11 A=. But if the queſtion, « whether Tamefe could take the beneſt 
3 of Mr. Angund's policy,” were doubtful ; yet here, Tameſz in- 
ſured the. goods with the defendants, expreſsly under the de. 
 claration of his ſuſpicion, t that there might have been a former 
) | tonſignation, and ſome former inſurance made upon. the goods 
» by ſome other perſon : but he deſired to inſure the whole for his 
N own ſecurity ; ; and to this the defendants agreed, and took the 
whole premium. Mr. Amyand inſiſted upon his right to the 
whole benefit of his own policy, when, he was examined az 
. witneſs ;. and is now litigating it in Chancery. It would nei. 
ther be juſt nor reaſonable, that Tamęſa ſhould only recover 
T2 Half, of bisJoſs | from the defendants, and be turned round for tie 
' > other balf, to the uncertain eyent of a long and expenſiye li- 
_, gation. 1 do not believe there ever will or can be a recovery | 
by 7. ameſz, 0 or thoſe who ſhall ſtand in his place, againſt 4. | 
8 and underwriters. However, if thoſe underwriters are liable 
d * xo contribute at all, the contribution ought to be among the 
| ſeveral inſurers themſelves : but Tameſz, the inſured, ha 
a right to recover his whole loſs from the defendants, upon he | 
policy now in queſtion, by which they are bound to pay the | 
Whole. For though here be two inſurances, yet it is not: 
double infurance ; ; to call it ſo is only confounding terms, I 
Ta meſes could recover againſt both ſets of inſurers, yet he cer 
_ fainly could not recover Againſt the underwriters of Anhand | 
policy, without ſome expence; nor without alſo firſt paying 
and reimburſing to Mr. Amyand the premium he paid, and | 

_ alſo. his charges. This i is by no means within the idea of a dou- 
| ble inſurance. Two perſons may inſure two different intereſls; 
each to the whole value; as the maſter, for wages; the owne, 
for freight, &c. But a double inſurance is where the ſame 
man is to receive two ſums inſtead of one, or the ſame ſun 
twice over; for the ſame loſs, by reaſon of his having mate 
two inſurances upon the ſame goods, or the ſame ſhip. Mr. 
| Tameſs i is entitled to receive the whole from the defendants 
vn upon their policy; whatever ſhall become of Mr. Aman | 
poliey: and they will have a right in caſe he can claim an 
. wo under Mr. Amyand's policy, to ſtand in his place, for 
| oontribution to be paid by the other underwriters to them 

| But Rill they are certainly obliged to pay the whole to "A 


refore upon. theſe e and ee in 2 eyery li 
| ahi 


. 4 8 


* 
3 


/ ; 


- 


E pounts Ist ANCE: 1 72 40 | 


Which "the caſe can be put, we are all of us clearly of opinion; « 6 . A 7. | 
that the verdict is right, as W ſtands for the whole; and V. 
. that the Polen muſt be delivered to the plaintiff, „ 


In the courſe of what his been ai ioidouble Iſles b „ 
no notice has been taken of the laws of foreign ſtates reſpefting ORG, TY 
that point: the reaſon of this filence 1s the great contrariety to Po 

be found in their laws upoti the ſubjedt ; it being almoſt impoſ⸗ 


, 


«ot 


' fible to mention two countries, whoſe re lations, as to this 
matter, are ſi milar. In one the r os is abſolutely Told; Ord: 8f Middfet) 
and a forfeiture enſues : in others, if the firſt policy amount to | rarer . 
the value of the effects laden, the other infurers ſhall withdraw. — 
their inſurance, retaining one half per cent. and i in ſome other _ 7 of Bilbos, 
countries, the double inſurance is merely void, without any 2 : Mag: p. 41. 
forſeiture being incurred. When there is ſuch a diverſity i = a 
the ordinances upo the ſubjeQ, 1 it ſeemed needleſs to enter into [' 289 1 
them, eſpecially as the Jaw of England with reſpect to double 

inſurance i is ſo clear, and ſo well founded in reaſon. and natural 

juſtice, as to require no iloftration of confirmation from the 


= of any other * | 


YL - 


Having, i in this and the * 8 3 treated *Y 
thoſe circumſlances, by which the contract of inſurance is ren. 
' dered void from its commencement, on account of fome radi- 
al defect, which prevents the policy from ever having any 
operation at all : and having, in the courſe of that enquiry 
been led into a variety of diſcuſſion; involving in it a very ma- 
terial part of the law of inſurance : we ſhall proceed to ſhew in 
what caſes the policy, although not void ab initle, is rendered I wt 
of no effect, becauſe the inſured has not himſelf fully complied „ 
with thoſe conditions, which he has either expriſsly of tdeitly W 
from the nature of his conttaR, undertaken to perform. It was Vids FT 1. 
indeed obſerved in the firſt chapter of this work, that although 
the policy i is not ſubſcribed by the inſtiredy yet there are certain 
conditions to be performed on his part, with as much good 
faith and i integrity as if his name appeared at the foot of the | 
policy 5 otherwiſe it is a dead letter, and he can never recover ' -- 
an indemmity for any loſs, which he riiay happen to ſuſtain. - ' 
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5 585 Changing the Ship. 


} 


S HA F. F thoſe caſes, which wil . as a bar to the infuret' 
XVI. 
erm recovering upon a policy of inſurance, againſt the under. 


writer, the firſt to be mentioned is that of changing the ſhip; 
. or, as it has commonly been called, changing the bottom. 
Vide ante, c. 1. This will require but very little diſcuſſion. We formerly ſaid, 
| that except in ſome ſpecial caſes of inſurances upon /bip or ſhips, 

it was eſſentially requiſite to render a policy of inſurance effec. 
tual, that the name of the ſhip, on which the riſk was to be 
run, ſhould be inſerted. * That being done, it follows as an 
implied condition that the inſured ſhould neither ſubſtitute 
another ſhip for that mentioned in the policy before the voyage 
commences, in which caſe there would be no contract at all: 
nor during the courſe of the voyage remove the property in- 
fured to another ſhip, without the conſent of the underwriter, 
or without being impelled by a caſe of unavoidable neceſſity. 
If he do, the implied condition is broken, and he cannot reco- 
ver a ſatisfaction, in caſe of a loſs, from the inſurer ; becauſe 
the policy was upon goods, on board a particular ſhip, or upon 
the ſhip itſelf; and it becomes a material conſideration in a 
contract of inſurance, upon what veffel the riſk is to be run; 
fince the one may be much ſtronger, and more able to reſiſ 
the perils of the ſea; or by its ſwift ſailing, much better able 
to eſcape from the purſuit of an enemy, than the other. 


f 


Male, i it is true, in his Lex Aforeatinin; appears to be of a 
different opinion; for he ſays, It ſometimes happens, that 
« upon ſome ſpecial conſideration, this clauſe forbidding the 
e transferring of goods from one {hip to another is inſerted in 
44 policies of aſſurance; becauſe in time of hoſtility or war 
« between princes, it might be unladen, in ſuch ſhips of thoſa 
& contending princes, by which the adventure would be en- 
creaſed. But according to the uſual inſurances which are 
1. made generally without an exception, the aſſurer is liable 
ä 5 6 there · 


Mak Lex 
Mexc. I - 8. 


or CHANGING THE SHIP. 


cc Wc ; for it is underſtosd, that the maſter of a | hip, © 
« without ſome good and accidental cauſe, would not put the 


goods from one ſhip to another, but would deliver chem, 


« according to the charter-party, at the appointed place.” 


* 


** I. 


The reaſon given by Mahne, in ſupport of his poſit tion, is by : 


no means ſatisfactory, nor is it well founded in point of expe- 


rience : neither has he adduced a fingle authority to corro- 


borate the opinion advanced. Indeed, the whole current of 
authority turns the other way: at leaſt, as s far as K N * 
able to trace it. | | 


Melly has ſaid; that if poods are inſured in ſuch a flip, 400 
aferwards in the voyage ſhe becomes leaky and crazy, and the 


Molloy, 1. 2. 


c. 7. f. 1. 


ſupercargo and maſter, by conſent, become freighters of ano- 


ther veſſel for the ſafe delivery of the goods; and then after 
ſhe is loaded, the fecond veſſel miſcarries, the aſſurers are diſ- 
charged. It is true, the ſentence proceeds thus: '« If theſe 
« words be "inſerted, namely, the goods Jaden to be tranſported 
« and delivered at ſuch place by the ſaid ſhip, or by any other ſhip, 


&« or veſſel, until they be ſafely landed, the inſurers muſt anſwer 
« the misfortune. But this does not at all affect the general | 


rule before laid down ; for it only goes to ſhew that, which is 
not denied, that the parties may take a caſe out of the general 
rule of law, by a ſpecial agreement : and the exception ou 
the truth of the firſt propoſition. Beſides, in ſuch a' caſe, it 
ſhould ſeem that the ſhip, in which the goods are laden, NO 
not to be e but upon 8 + 


This opinion is confirmed by weeigt writers, « Mere fi 
« eädem navigatione transferantur de una navi in aliam, et 


* 


Roccus de 
Aſſecurat. 
Not, 28. 


« ſi noviſſima navis, ubi merces trans fuſæ fuerunt, deperdatur, 
« tunc eſt inſpicienda forma aſſecurationis, in qua ſi fuit dictum, 


« quod aſſecurentur merces, guæ unt in lali navi, tunc aſſecu- 


© rator non tenetur, eo quod mentionem fecit in aſſecuratione 


« de tali navi. Et ratio eft, quia non par eſt ratio aſſecura- 
« tionis, quando merces devehuntur in una navi, el quando in 
'« altera'; imo ſolet id principaliter conſiderari inter ipſos alſe- 
curatores, cum ana navis fit magis fartis fan alia.” Roceus 


WW 7 is 


Santer, de Affe- 
curat. p. 3. n. 35. 
Stracca gloſ. 

8. n. 10. 


-__ 
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9 A AB. is corroborated by ſeveral learned writers . this a of 


n 


- 


| In the Jaw of England, there is only one He be met with 
jn print upon the ſubject; and that is not expreſsly in point to 
5 the preſent enquiry, although it ſeems to decide it. It was 2 
cafe which came on at Guildhall before Lord Chief Juſtice Lee, 
Diek v. Barrell, The plaintiff had inſured intereſt or no intereſt on auy ſbip he 
” mn: ff ſhould come in from Virginia to London, beginning the adven. 
; ture on his embarking on board ſuch ſhip ; the money to he 
Paid though his perſon ſhould eſcape, or the ſhip be retaken, 
He embarked on the Speedwwel]; but ſhe ſpringing a leak at fea, 
went on board the Friendſhip, and arrived ſafe at London; 
but the Speedwell was taken after he left her. And now, in an 
| aftion againſt the underwriter, he was held liable ; for the 
| inſurance i is on the ſhip the plaintiff ſet out in: and had that 
ot ſa afe home and the ather been laſt, the plaintiff could not 
| —_ recovered upon the ground of having removed his per, 
> ſon into that ſhip 1 in the widdle of the voyage: 
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From this caſe it appears, that although no ſhip was . 
| in the policy, yet the moment the ſhip was aſcertained by the 
D | embarkation of the inſured, the contract was at an end, pro- 
vided the ſecong ſhip had been loſt; for ſa the words in /talicks 
expreſsly impart. 4 fortiori, therefore, the inſured could not 
be entitled tq recover, upon 2 change of the bottom, when the 
name of the veſſel i is expreſsly mentioned in the very inſtru- 
ment by which the contract is effected. And although the in- 
ſured, not withſtanding the change of bottom, recoyered in the 
caſe cited from Strange ; it may be accounted for in two ways, 
conſiſtent with the doQrine + adyanced i in this chapter. In the 
firſt place, it was a gaming policy, intereſt or no intereſt; 
and the plaintiff was entitled to recoyer the moment the ſhip | 
yas taken, although he mjght perhaps not be intereſted at 
all ; or perhaps the effeQs inſured might be left in the firll 
ſhip, althoygh the plaintiff remoyed his perſon ; in which caſe 
even at this day, upon à fair bond fide policy, he would be en- 
fitleg to regover from the underwriters a a ſatisfaction for the 
loſs | he ba ſuſtajaed, , . 
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OF CHANGING THE SHIP. 


The general doctrine relative to changing the bottom of the 
ſhip was alluded to by Lord Mansfield, when. delivering the 
opimon of the court in the caſe of Pelly againſt the Royal Ex- 
change Aſſurance company, which has already been fully re- 
ported in a preceding chapter. 5 One objeQion,”” ſaid his 
Lordſhip, “ was formed by comparing this caſe to that of 
« changing the ſhip or bottom, on board of which goods are 
« inſured'; which the Inſured have no right 10 do (a). For 


« there the identical ſhip is eſſential ; that is the thing in- 


6 ſured. But _ caſe is not like the 6 


From this ſa it is 1 that Lord Amel 3 | 
to confirm the principle advanced in this chapter, namely, 
that when an inſurance is made on a ſpecific ſhip,” and the in- 


{ured not being impelled by any neceſlity, without the conſent 


CHA b. 
— 
Vide ante, c. Is 


p. 41. 1 Burr. 
357. 


% 
( 


of the underwriter, changes the ſhip in the courſe of the 


yoyage, he has not kept his part of the 2 N 


recover againſt the underwriter. (> 


(a) This is to be taken as a rule, ſubje& to the exception, of inevitable or- 


urgent neceſſity ; for it has been held, that the owners of goods inſured, by the 


att of ſhifting the goods from one thip to another, do not preclude themſelves | 


from recovering an average loſs arifing from the capture of the ſecond ſhip, if 


they act from neceſſity, and for the benefit of all concerned. See Plantamaur | 


3 


\. Staples, 1 Term R. 613. note (a) and ante, chap, t. 
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CHA A EVIATION, in matine inſurances, is underſtood to mean 

| i | 3 
ws a voluntary departure, without neceſſity or any reaſonable 
cauſe, from the regular and uſual courſe of the ſpecifick voyage 
inſured. Whenever a deviation of this kind takes place, the 
voyage is determined; andthe underwriters arediſcharged from 
Vide ante; c i. any reſponſibility. It is neceſſary, as we have ſeen, to inſert in 
every policy of inſurance; the place of the ſhip's departure, and 
Ws, . : alſo of her deſtination. Hence it is an implied condition to be 
20 _ performed on the part of the inſured, that the ſhip ſhall purſue 
the moſt direft courſe, of which the nature of things will ad- 

| mit, to arrive at the deſtined port. If this be not done: if 
; | A. there be no ſpecial agreement to allow the ſhip to go to cer- 
8 7 tain places out of the uſual track; or if there be no juſt cauſe 
frag | RoctutNut.32, aſſigned for ſuch a deviation; it is but juſt and reaſonable, that 
El the underwriter ſhould no longer be bound by his contract, the 
13} | inſurer having failed to comply with the terms on which the 

policy was made. For if the voyage be changed after the de- 
parture of the ſhip, it becomes a different voyage, and not 

that, againſt which the inſurer has undertaken to indemnify : 

Doug: Rep: 238. (which is the true objection to a deviation) the riſk may be 

ten times greater, which probably the inſurer would not have 

Tun at all, or at leaſt would not, without a larger premium. 

' Nor is it at all material, whether the Joſs be or be not an 
actual conſequence of the deviation; for the inſurers are in 

in 5 no caſe anſwerable, for a ſubſequent loſs, in whatever place it 
. jo | A happen, or to whatever cauſe it may be attributed. Neither 
wo |  Yoes it make any difference, whether the inſured was, or was 
not, Og to the deviation: | | 

. 

Theſe id have been eſtabliſhed by many decifions in 

dhe various courts of Meſiminſſer Hall, and alſo by a ſolemn dee 

termination in the Houſe of — 4 
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The plaintiff was a ſhipper of goods in a veſſel bound from C: B.A P. 
Dartmouth to Liverpool: the ſhip ſailed from Dartmouth, andi 
put into Loo; a place ſhe muſt of neceſſity paſs by, in the courſe | ey 3 
of the inſured voyage. But as ſhe had no liberty given her by 2767, before 
the policy to go into Los, and although no accident beſel her yy) 
in going into, or coming out of Lao, (for ſhe was loſt after 8 
got out to ſea again), yet Mr. Juſtice Tates held that this was 
a deviation, and a e was ROY n os Ms un- 
derwriters. ee 1 

In a ad; an da was 8 upon a itt. on a * 
goods and other merchandizes, loaded on board the ſhip called La Magd 
the Charming Nancy, from Dunkirk to Leghorn. The. ſhip - 
came to Dover in her PO PRA EI 2 
nnen e ih | 9 


Lord Manyfeld e * that * calling at Dover was 
a , 3 and the . was nonſuited. 8 


11 was alſo held W Lord Chief Julie Fan that if the node 
of a veſſel. put into a port not uſual, or ſtay an unuſual 1 | 
it is a me and diſcharges 1 inſurer. | | 


It has alſo Pre held that even irs them is a — 
given to louch and ſtay at a place, that confers no privilege on 
the aſſured to break bulk, or to unload any part of the cargo. | 
The caſe which was ſo decided was an infurance 'on goods at — e. 
and from Mhitehaven to St. Michael's, with liberty to touch and Guildhall after 
ſay at any place or places whatſoever, and particularly at Cork. Vieh. 4797. 
in her paſſage out. The ſhip. was driven by ſtreſs of weather 
into Dublin, and there ſhe unloaded a great part of the coals, | 
of which her eargo conſiſted, and then en on bet 


vage and was loſt. 


Lord Kengon ©. *. e a di the a given 
was only to fouch and. guy, but not to trade, the unloading and 
ſelling the coals, though the ſhip was not further delayed 
thereby, was a breaking bulk, and avoided the policy: and upon 
55 aſked in the e „ * . faid, he 

ſhould 


a 
295 or DEVIATION. 


c H A p. ſhould have Reese een i bee 
— Ee 6 meren eee he 


* 
4 


The next 0 to bs ee 0 a Wee of ai 

. cuſſion in the ſeveral courts in Scotland; and in all of them 

judgment was given againſt the underwriters: but upon an 

"REES appeal to the Houſe of Lords, the various decrees of the courts 

Et below were reverſed, agreeably to thoſe principles adduced in 

3 the beginning of this chapter, and _— have been AY 
/ _—y as ound law, 3 
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Elliot and * 1 The FUSE of PRO ſituate near the head of the Frith of 
Co. 7 Brown's Forth, is chiefly reſorted to by ſhips i in the ſervice of the Carr 
| n wh Company, who have a great iron work and conſiderable col- 
lieries in the neighbourhood. From thence. veſſels, intended 
principally to convey the manufactures of the company, their 
coals, and ſuch goods as may be offered them on freight, fail 
periodically for Hull, and other places on the Eaſtern coaſt of 
England. This is a coaſting or carrying trade, the veſſels in 
going down the Frith touching at different places to take in ad- 
ditional loading, or ta diſcharge part of what they have received 
at places higher in the river. Particularly it is uſual for theſe 
[ 296 ] veſſels to call at Borrowſowneſs and Leith, and at Morriſon's 
Haven, a port fix miles farther down the Fr:th, and on the ſame 
fide with Leith in the bay of Pre/lonpans. In February 1774, 
1 the reſpondents had oceaſion to ſhip fourteen hogſheads of to- 
* bdlacco on board one of theſe veſſels for Hull; and deſiring to in- 
ſure them, gave the following inſtructions in writing to Hamil- 
ton and Bogle, inſurance brokers in Glaſgow: © Pleaſe to inſure 
for our account by the King /ion, George Finlay, maſter, from 
 « Carronto Hall, with liberty to call as uſual, fourteen hogſheads 
4 af tobacco; and theſe inſtructions were entered in the 
broker's books for the peruſal of the underwriters, as is the 
practice at Glaſgow. Upon the gth of February, the appellants 
underwrote a policy of inſurance in theſe terms; „ beginning 
« the adventure of the ſaid tobacco, at and from the loading 
thereof on board the ſaid ſhip Ling ſton at Carron wharf, and 
<« to continue and endure until ſaid King ton {being allowed a 
i liberty to call at Leith) ſhall arrive ns and there be ſafely 
« delivered," 
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OF/DEVIATION. 


u delivered. The reſpondents were not privy to the allow- C Ha Ay; Ber 
ance to call at Leith, being thus ſubſtituted in the policy for the 


more general term, as uſual, mentioned in the inſtrutions to 


the broker. The premium agreed on was 1/. 5 5. per cent. a 
rate equal at leaſt, if not higher, than was uſual to be-given in 


the voyage, in caſes where it was underſtood, or expreſſed in 


the policy, that the veſſel might touch at the cuſtomary ports. 
And in particular, ſome of theſe appellants in February 1772, 


underwrote a policy upon this very veſſel, and for the ſame 


yoyage, with liberty to call at Leith and Morriſen's Haven, at 


a premium of one per cent. only. The veſlel thus inſured had 


failed from Carron five days before the date of the policy, that is, 
on the 4th of February 1774, it did not call or touch at Leith, 
tut put into Morriſon's Haven: ſet ſail from thence on the gth, 
got ſafe into the direct courſe from Carron to Hull, cleared the 
Frith of Forth, and proceeded with a fair wind, till on the 
evening of the 10th the veſſel, being overtaken by a ſtorm at 
Holy Ifand, on the coaſt of Northumberland, was wrecked and 


the cargo totally loſt. All theſe were facts admitted; nor was 
it alleged by the appellants, that the ſhip received the ſmalleſt 


damage in going into or coming out of Morriſon's Haven. 
Intelligence of this misfortune reached Glaſ2orw on the 14th of 
February, when the reſpondents for the firſt time ſaw the po- 
licy of inſurance, or underſtood that it differed in terms from 


their inſtructions to the broker, in whoſe hands it remained. 


It did not, however, occur to them, that this ſlight variation 


would afford a pretext to the underwriters for refuſing payment; 


nor does it ſeem to have then occurred to thoſe gentlemen, 
who wrote immediately to the reſpondents, deſiring they would 


requeſt the Carron Company to give the neceſſary orders for | 


preſerving the tobacco, and forwarding it to Hull, promiſing to 
contribute towards the expence, fo far as they were intereſted. 


Upon the 24th of F ebryary, however 3 the appellants, in an in⸗ 


ſtrument drawn by a publick notary, proteſted againſt the ſhip's 


having gone into Morriſon's Haven, as a deviation from the 


terms of the policy, which only contained a liberty to call at 
Ceitb; and abſolutely refuſed payment of the loſs. On this re. 
ſulal, the reſpondents brought their action againſt the appellants 


in the ung of admiralty in Scotland, the only competent court 
I | for 


[ 297 ] 


— 


"== OF. DEVIATION: 


c 932 b. for determining queſtions about inſurances, and other maritime 


affairs in that country, in the firſt inſtance. The appellants put 

in their defence, which was followed by other pleadings, in 

January 1775, the Judge Admiral pronounced the following 

interlocutor (or decree): Having conſidered the whole cir. 

© \cuitances of this cafe;and in particular that ir iv ave alleged 

« by the defenders, that the purſuers were in the knowledge of 

« the ſhip-the King/lon being intended to put into Morrifor's 

Haven, he repels the defence pleaded by the defenders,” 

The appellants reclaimed againſt this interlocutor, (petitioned 

for a review of the ſentence), and anſwers being put in to their 

petition, the Judge Admiral, becauſe they fet forth, and ſeemed 

to found on converſations between them and the brokers, at the 

time of underwriting or ſettling the terms of the policy, allowed 

them to bring proof of what paſſed at and previous to making 

the inſurance. But the appellants preſented a ſecond petition, 

declining to go into any proof, inſiſting that the cauſe turned 

fingly upon the words of the policy, and demanding judgment 

on the abſtract queſtion, whether the veſſel touching at Morr:- 

ams Haven, when not allowed by the policy, diſcharged the 

underwriters? whereupon the Judge again decreed in favour 

of the refpondents. The appellants then ſued out a writ of ſuſ. 

penſion from the Court of Seſſion, of theſe ſentences of the 

Judge Admiral ; and after the uſual preliminary ſtep of pro- 

cedure before the Lord Ordinary, the cauſe being reported to 

| _ the whole bench of Lords, their Lordſhips having before them 

[ 298 ] the opinions of ſeveral of the moſt eminent merchants both in 

| Englund and Scotland, gave judgment for the reſpondents, in 

the month of Famzary 1776, in the following terms: Hay- 

„ing adviſed informations, hinc, inde, and conſidered the 

policy of inſurance and the whole circumſtances of the caſe, 

«the Lords repel the reaſons of ſuſpenſion, find the letters 

e orderly proceeded, (that is, that the appellants were obliged 

. to pay the ſums underwritten, in terms of the Judge Admiral's 

| decree), © and their Lordſhips decree accordingly.” The appel- 

lants having alſo reclaimed againſt this interlocutor, it was, in 

Maureh- 1776, finally confirmed. From theſe ſeveral decrees 

the preſent appeal was brought; and the Houſe of Lords were 

of RR a wilful deviation em the due eourſe of - 
| inſur 
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inſured voyage, is ina caſes a determinationof the policy; "OY 
from that moment, the engagement between the inſurers and 
inſured is at an end;; that it is immaterial from what cauſe, - 


* 


or at what place, a ſubſequent loſs ariſes, the inſurers wa.” 4 
in no caſe anſwerable for it: that the going into Morriſon's 


Haven was a wilful deviation from the due courſe of a voyage 
from Carron to Hull: that though it may be true, as contended 


on the part of the reſpondents, that ſhips ſailing through the 
Frith of Forth have ſometimes been permitted by the terms of 


a policy, underwritten at the ſame premium as the preſent, to 


go into that port, it could not avail in the preſent cale, ſince 
the policy in queſtion had given no ſuch permiſſion. It was 


therefore ORDERED AND ADJUDGED' that Mn rang te 


r ee Wes 8 , 


"th a late caſe opok a policy of inſurance on a 1b &« af" i 
from Fi Fiſherow to Gottenburgh, and back to Leith and Cockenzie,” 
it appeared that in the homeward voyage, ſhe went f-/'to 
Cockenzie, which lay nearer to Gottenburgh than Leith, and was 


Beatſon v. How- 
arth, 6 Term 


Rep. 531. 


ſtranded in the harbour of Cocbenxis. There was a good deal 


of evidence given to ſhew that Zeith harbour was the ſafer of 


the two; but the jury ſeemed to be of opinion, according to a 


note taken by Lord Kenyon at the time, that the conftruftion 

of the policy was to be made by attending to the order in 
which the places were named in it. The jury, however, by 
conſent of parties, to fave the expence of going to trial again, 
found a verdict for the plaintiff, with permiſſion to enter a ver · 


did for the defendant, if the court ſhould agree that the above 8 


conſtruction was the true one. The caſe came on to be dif- 
cuſſed in court; and they were of opinion, that unleſs there 
be ſome uſage proved, or ſome ſpecial facts to vary the gene- 


ral rule, the party inſured muſt go to the ſeveral places men- 


tioned in the policy, in the order in which they are named; 

and that to depart from that courſe is a deviation: and one of 
the Judges added, that the parties by inſerting the names con- 
trary to the natural order of the places, ſhewed it to have been 
the intention of the parties to vary the natural courſe of the 
voyage. A verdi was entered for the defendant. 

2 In 


„%% OF. DEVIATION 


C HA In the argument of the preceding caſe, another was quoted 
3 by one of the learned Judges, as having been decided before 
 Claſon v. Sim- Lord Chief Juſtice Lee, where in an inſurance on the Gothic 
Hall, Hit Sirrings Lynn at and from London to her ports of diſcharge in the 
8 Streights as high as Meſſma, his Lordſhip was of opinion, a 
ſhe did-not ſtop at Marſeilles (for which place ſhe had a cargo) 

in her way to the Streights, but meant to take it in her return, 

that this was acting contrary to the terms of the policy: for 
by her ports of diſcharge, muſt be underſtood ſuch ports as it 
was PAN come nnn well nn 


Was * 8 5 5 


en A caſe, Ss 8 
. from Liſbon to a port in England with liberty to call at am 
ny Term, « ne port in Portugal for any purpoſe whatever :” and 

where the ſhip had ſailed from Liſbon to Faro td complete her 
loading, Faro being a port to the ſouthward of Liſbon ; con- 
ſequently lying directly out of the courſe of the voyage to Eng. 
land: Lord Kenyon was of opinion that the liberty, given by 
this policy, muſt be reſtrained to a permiſſion to call at ſome 
port to the northward of Libon, in the courſe of the voyage to 
England; and that by going to the ſouthward the aſſured had 
been guilty of a deviation. the < 


Theſe principles being once eſtabliſhed, it follows, as a nece{- 

ſary conſequence, that however ſhort the time of deviation may 

| be, if only for a ſingle night, or even for an hour, the under- 

writer is equally diſcharged, as if there had been a deviation for 

weeks or months: for the condition being once broken, no 
ſubſequent act can ever make it good. 


Cock v. Town- The ſhip George was bound from Cort to Famaica with a 

ſon, C B. before . . : 
Lord Camden, convoy in the courſe of a war: the captain, in concert with 
8 aa two other veſſels, took advantage of the night, and being ſhips 
of force, cruiſed, and thereby deviated out of the direct courſe 
of their voyage, in hopes of meeting with a prize. Lord Cam- 
den clearly held, and a ſpecial jury of merchants, agreeably to 
* directions, e that from the moment the George 
; Telerted 
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deſerted er dein ien the ding voyage nn e x 191 P. 


policy was diſcharged, - ' ; | Y — 


In a modern ks, FRF it ſeemed to be the * | 
opinion of Lord Mansfield, and a ſpecial jury, and was ſworn 
to be the uſage by ſeveral witneſſes, that if a merchant ſhip gn 
carry letters of marque, ſhe may chaſe an enemy, though ſhe 35 
may not nnn a de Za of a nnn i 


On: an 1 0 of ws Mary at 46d Fa London to Cert Fed Jolly x Walker 
| the WefAndies, the queſtion was, whether a ſhip, having letters Ea. Vac. 1781. 
of marque, could chaſe an enemy's ſhip, without being ſaid to | 
have deviated. The fatts were, that in the night the Mary had 
deſcried a Spaniſh ſail; and after chaſing loſt ſight of her for fix 
hours till the morning, when they engaged. The Mary did 
not make a prize of the Spaniſh ſail, but ſhe-proceeded on her 
voyage, and was afterwards captured. It was agreed on all | | 
hands, that a ſhip, i in ſuch circumſtances, might. not cruiſe ; 3 
and ſeveral witneſſes ſpoke to the uſage and practice of ſhips, 
which carried letters of marque, chaſing an enemy. It was 
admitted on the part of the inſurers, that if an enemy came in 
the way, the ſhip muſt defend or engage; but contended, that 
if the letter of marque loſt ſight of the enemy, that it was 
no longer chaſing, but, cruiſing. Lord Mansfield left it upon 
the evidence to the jury, who found for the plaintiffs; ; thereby 


cg the e in the affirmative. 


— 


In a late caſs which came before the FOE of King's $ Moſs v. Byrom, 
Bench upon a motion for a new trial, the Judges were unani- — rai 
mouſly of opinion, that if the aſſured, without the knowledge | 
of the underwriters, take out a letter of marque, (but with- 
out a certificate, which by the prize act of the 33 Geo. III, 

ch. 66, f. 15, is abſolutely neceſſary to its validity), for the 
purpoſe of inducing the ſeamen to enter, and without any in- 
tention of cruizing, this does not ſo eſſentially vary the riſk 


as to avoid the policy. 


3 * 


The doctrine that a voluntary deviation from the "voyagh 


laſured vitiates the policy, has been held to be applicable toan : 
|  infuranch : 
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2 wy hs Thus in a caſe upon a goliey of ae 65 freight of the 
Guildball, after ſhip Bethiah at and from Bourdeaux ts Vi irginia, - - warranted 
Tin. 1795 American ſhip and property: the deelaration alleged that the 
| ſhip was an American ſhip and the property of American ſub. 

[ 2994 ] jeas. The plaintiff proved the thip to be American, and it 
was to bave been contended upon the part of the defendant, 


”__*., that the warranty extended to the goods on board as well ag 


to the ſhip: but upon the evidence it appeared that the goods, 
whether American or not, were to be carried in the Hip frin 
Bourdeausx to Saint Domingo, and that ſhe was only to call at 
Norfolk in Virginia for orders; this rendered it unneceſſary to 
diſcuſs or decide the queſtion upon the conſtruction of the 
warranty, Lord Kenyon being of opinion, that the under. 
writers upon this policy had a right to expect that the goods, 
upon which the freight was payable, were conſigned to Virginia, 
and that if the freight was payable for the carriage of them 
from Bourdeaux to Saint Domingo, the underwriters were not 
liable for the loſs, though the ſhip was to call at Norfolt for 

orders, the freight payable being i in ſuch caſe different from 

dhe freight inſured: plaintiff was non 9 ang no opplice 
mow: was waged to bet! it . | 


- bs 


Roccus n. 52. But though the conſequences of a voluntary deviation art 
fatal to the validity of the contract of inſurance, yet where- 
ever the deviation ariſes from neceſſity and a juſt cauſe, the 
under writer ſtill remains liable, although the courſe of the 
voyage is altered, 

_ 8 This FA is illuſtrated by the following caſe. The ſhip 

Vide ante, p.87, Mediterranean went out in the merchants ſervice with a letter 

| of marque, and bound from Bri/tol io Newfoundland, inſured by 
the defendant. In her voyage ſhe took a prize, and returned 
with it to Briſicl, and received back a proportional part of 
the premium. Then another policy was made, and the ſhip ſet 
out, with expreſs orders from the owners, that if another prize 
was taken, the copay ſhould * ſome hands on board ſuch 

| prize, 


prize, and ſend her to Bri/tol; but that the ſhip i in queſtion. E 1 „ pd 
ſhould proceed with the merchants en, Another prize was _ "IM 
taken in the due courſe” of the voyage, and- the captain gave hy | 

orders to ſome of the crew to carry her to Briſtal, and deſigned  _ 

to go on to Newfoundland? but the crew oppoſed him, and in- 

ſiſted he ſhould go back, though he acquainted them with his | e 
orders; upon which he was forced to ſubmit, and on his re- 5 
turn his own ſhip was taken, but the prize got in ſafe. And 

now in an action againſt the underwriters, i it was inſiſted, that 

this was ſuch a deviation, as diſcharged them. But the court 

and jury held, that this was excuſed by the force upon the | 

maſter, which he could not reſiſt; and therefore fell within 

the excuſe of neceſſity, which had always been allowed. So 

the nn had a verdict for the ſum inſured. 


Tbe general writers upon this ſubject have erp the 
various circumſtances, which will operate as a juſtification to 
the inſured, for leaving the direct track of the voyage, upon. | 
the ground of neceſſity and reaſonãble Kauſe: ſuch as to repair Roccus 52, San- 
his veſſed to eſcape from an impending ſtorm, or to avoid an der de Aﬀecur. 

part 3. n. 32. 

enemy. In our reports of deciſions in the Engliſb courts of juſ= - © 
tice, we find inſtances of all theſe various excules being allowed 
as ſufficient to juſtify a deviation ; and alſo another ſpecies of 
excuſe, namely, to meet a convoy, which, indeed, is nearly 
connected with that of avoiding an enemy. I ſhall rank all the | 
3 which apply to this branch of our ee ALD thele | 
everal diviſions, 

The firſt ground of neceſſity which juſtifies a deviation, is | 
that of going into port to repair, If a ſhip is decayed, and goes 
to the neareſt place to refit, it is no deviation; becauſe it is for 
the general intereſt of all concerned, and conſequently for that 
of the underwriters, that the ſhip ſhould be put in a proper 
condition, capable of en the dem, | 7 


The ſhip Byles, deny at bra in the year 17 32, the o owner Meds ht 


employed a Mr. Halbead to inſure this ſhip in the London In- others v. the 
ſurance Office f. 7 London Aſſu- 
ce e for 500 J. the adventure thereon to commence 5 Company, 


from her arrival at Fort St. George, and thence to continue N 
E E | | . the 


| Ea ö | or DEVIATION. 
© Arn. P. the lad tip ſhould. arrive at Landon; and that it mould be 
| _ lawful | for the ſaid ſhip, in the ſaid voyage, to ſtay at any ports 

bor places without Prejudice. The Eyles came to Fort $7. 
George in February 1733, in her way to England; but being 

. leaky, and in very bad condition, upon the unanimous advice 

ol the governor, council, commanders of ſhips, c. /he ſhe ſailed 

for Bengal to be refitied; and after being ſheathed, in her re- 

turn upon her homeward- bound voyage, ſhe firuck upon 

+. the Engilee Sands, and was loſt. Evidence was read on the 

part of theplaintiffs, to prove that Bengal was the proper place 

5 . to refit, and that the ſhip went thither for that reaſon ; that this 

was a voyage of neceſſity, and not a trading voyage, for ſhe. N 
3 took nothing on board but water, proviſions, and ballaſt. 

Wn When this cauſe came on to be heard before Lord Chancellor 
| | _ * Hardwicke, he refuſed to decide it, but directed an iſſue at 
law. His Lordſhip, however, obſerved, that the general prin- 

ER 15 *ciples laid down by the plaintiff's counſel were right, as ſtreſs 
e of weather, and the danger of proceeding on a voyage, when 
: ' a ſhip is in a decayegy condition : and in ſuch a caſe, if ſhe 

went to the neareſt place, he ſhould conſider it equally the 

fame, as if ſhe had been repaired at the very place from 

"whence the voyage was to commence, according to the terms 

of the policy, and no deviation. It is a very material circum- 

| Nance, that the governor ordered the lading to be taken out, to 

On, 24 ; ſhew the neceſſity of the ſhip's being repaired; but there is not 
ET. "5; ſyllable of proof why ſhe might not have been equally repair- 
MY eld at Fort St. George. His Lordſhip therefore directed an iſſue 
do try, whether the loſs in Fuly 1433, was a loſs during the 
voyage, and according to the adventure which was agreed 

upon, or intended to be inſured. On a trial at Guildhall 

in the court of Common Pleas, the jury found in favour of the 


_ plaintiff, 


. 3 This was an aftion on a policy of 0 on the Nancy, at 
| 2 . Ng and from La Rochelle to the coaſt of Africa, during her ſtay 
178. and trade there, and at and from thence to her port of diſ- 

Charge in the iſland of S?. Domingo. Three days after the ſhip 
ſailed from La Rochelle, ſhe met with a gale, which ftrained her 


- ſeams, and ſplit her mizen-yard and rigging. The crew * 


in 


N 
3 . 


'OF DEVIATION. 
in 2 body to the captain, deſiring for the . of their 


lives to make to ſome port to repair. The veſſel being a new 


one, .and the captain finding that ſhe had too little ballaſt, 
complied, and put into Liſbon, the neareſt port; from whence, 
after taking in 500 rolls of tobacco as ballaſt, he proceeded to 
the coaſt. of Guinea, traded there, and the ſhip was afterwards 
captured in the ſight of S. Domingo before ſhe arrived. The 
defendant inſiſted, that going into Liſbon was a deviation, and 
called witneſſes, who were of opinion, that in the Jatitude in 
which the ſtorm happened, there could be no difficulty in re- 
paring all the damage the veſſel was deſcribed to have received, 
even in the worſt weather, as ſhe might have proceeded to the 
coalt of Africa, and repaired there at a leſs expence; and that 
a ſhip, loaded like that in queſtion, could not need additional 


ballaſt. On the croſs-examination, it came out that the pre- 


mium would not have varied, had the voyage been * the way 
of Liſbon. 


Lord Mansfield left it to the jary, on the ground of neceſ- 


ſity to go to Liſbon for repairs, He ſaid, that much depended 


upon the circumſtance, that no additional premium would 


have been required for liberty to touch there. If the jury be- 


liered the evidence of the witneſſes, they muſt find for the 
plaintiff, for that the whole of the defendant's caſe reſted merely 
upon ſurmiſe and ſuſpicions alone. The 9 . 
had a verdict. 8 


The next excuſe for leaving the direct courſe is ſireſs of 


weather. Upon this point the rule is this, that wherever a 
ſhip, in order to eſcape a ſtorm, goes out of the direct courſe ; 
or when, in the due courſe of the voyage, is driven out of 1t by 


ſtreſs of weather, this is no deviation; becauſe it was occa- 


| ſioned by the act of God, which, by a maxim of law, i is ſaid © 
to work an injury to no man. It has alſo been held, that if a 


ſtorm drive a ſhip out of the courſe of her voyage, and ſhe - 
do the beſt ſhe can to get to her port of deſtination, ſhe is 


not obliged to return back to the point from whence ſhe was 
driven, This ryls? is eee by ow N _ 
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Vac. 1778. 


{ 


OF.DEVIATION. 


In an aftion' on a policy of inſurance of the ſhip Arlantiz, 
warranted to fail with convoy from England to St. Nit“, on or 


. before the firſt of Auguſt; the queſtion was, whether there had 


been a deviation. The ſhip was ſeparated from her convoy by 
a ſtorm. The captain being examined, ſaid, his object, after 


his ſeparation, invariably was to gain S/. Kites, or to fall in 


with the convoy. That the ſhip was taken by an American 
privateer in lat. 34. lon. 59. Several captains were examined, 


"who ſwore, that they would have taken the ſame courſe to get 


to St. Kiti's, or gn the fleet. 


Lord A Manfred The fi queſtion is, whether the cap- 
tain was taken as he was going to &/ Kitt's. If he was not, 
he is perjured. Tbe account he gives is, that on the 28th of 


Juh there was a ſtorm, which ſeparated the fleet: that he did 


all he could to get to &. K's, and to direct his courſe ſo as 


to meet the convoy croſſing. The captain goes on the ground 


not to reaſon, but to obey, be the conſequence what it might. 


He knows nothing of the inſurance: he ſays to himſelf, If 1 


obey, I am doing right. As to the proteſt, I do not ſee that 
it contradifts the captain's evidence. Other captains have 
looked at the log-book or journal ; mY f ſay, they would 


| have held the ſame courſe.” 


Verdis for the plaintiff. 


Upon the ſubje& of a departure from the courſe of the voy- 
age, on account of ſtreſs of weather, another very important 
point has lately been determined, . though the ſame principle 


runs through all the caſes, that whatever happens by the aft 


of God, ſhall not be imputed to man. On this ground it has 


been held, that if a ſhip be driven out of her port of loading 


by ſtreſs of weather into another, and then does the beſt ſhe 
can to get to her port of deſtination, it ſhall not be deemed a. 


deviation, though ſhe do not return to the port from whence 


Delaney v. Stod- 
dart, x Term 
Rep. P- 22. 


the defendant, for not having inſured a ſhip and cargo, purſuant 


* was driven. 
The wes ee to was an action upon the caſe againſt 


to 


Of DEVIATION: 
to the orders of the plaiitif,-by means whereof he was damni- 


fied, the ſhip having been loſt (a). It was tried before Mr. 
Tuſtice Buller at Guildhall, at the ſittings after'Trinity Term 
1785 ; and a verdict was found for Wa plaintiff, | 


Upon a, motion Fs anew trial, the facts 3 to he theſe: 
The plaintiff, who lived at Sc. Kiti's, wrote a letter to the de- 
fendant, dated the 3oth of April 1781, informing him that he 
intended to purchaſe a ſhip, and offering the ene a orga 

(a) It may be proper to explain the nature of this action. When a man Lager 
takes, either by an implied or expreſs promiſe, to do a thing for another, and he 


negle&s to do it, or does it unſkilfully, the law gives the perſon injured an action 
for the negligence. . This is the caſe in queſtion with reſpec to inſurance z-and the 


only difference between this action, and that on a policy againſt the underwriters,” 3 


is in point of form; for the plaintiff i in this act ion 15 entitled to recover the exact 
ſum he ordered to be inſuied: and the defendant is entitled to every benefit, of 
which the underwriter could have taken advantage; ſuch as fraud, deviation, non- 
compliance with warranty, Sc. | 
7 E 

In a late caſe, the whole law upon this a&ion was very fully and accurately 
ſlated by Mr. Juſtice Buller, and aſſented to by the whole Court; and upon this 
occahon that learned Judge mentioned the three inſtances in which ſuch an order 
to inſure muſt be obeyed, otherwiſe this action will lie. F irſt, where a merchant 
abroad has effects in the hands of his correſpondent here, he has a right to expect 
that he will obey an order to inſure, becauſe he is entitled to call his money out 
of the other's hands when and in what manner he pleaſes, The ſecond claſs of 
caſes is, where the merchant abroad has no effects in the hands of his correſpond- 
ent, yet if the courſe of dealing between them is ſuch, that the one has been uſed 
to ſend orders for inſurance, and the other to comply with them, the former has 
a right to expect that his orders for inſurance will ill be.gbeyed, unleſs the latter 
give him notice to diſcontinue that courſe of dealing. Thirdly, If the merchant 
abroad ſend bills of lading to his correſpondent here, he may engraft on them an 
order to inſure, as the implied condition, on which the bills of lading ſhall be ac» 


cepted, which the other muſt, obey, if he accept them, for it is one entire tranſ· 


ation, For if the commiſſion from abroad confiſt of two parts, the one to accept 
the bill of lading, the other to cauſe an inſurance to be made, the eomeſpondent 
cannot AGcEpL it in Parts and reject it as to the reſt, 


+ Soalloifa merchant bins accept an order for inſurance, and limit the broker 
to too ſmall a premium, in conſequence of which no inſurance can be procured, 
he is liable to make good the loſs to his Mi er HET | 


But if a perſon, to whom ſuch orders are : ſent, 4% what i is uſunl to get the infu- 
rance made, that is ſufficient; becauſe he is no inſurer, and is-not obliged to get 
inſurance at all events. Thus if he ſend to Lleyd's, and the underwriters refuſe to 
take the riſk at any premium; and he afterwards ſend to get inſurance done at 
Newcaſtle he has done his duty, and can never afterwards be charged i in this ac- 
tion, mere eſpecially if the plaintiff adopt and N bis ace. | 


E E 3 | . On 


C H AP. 


* 


— 


% 


Wilkinſon v. Co- 


verdale, Sittings 


in B. N 

Guildhall after 

Mich. Term, 
34 Geo. III. 


Smith v. Laſ- 


celles, 2 Term 
Rep. 187. 


— 


Wallace v. Tell- 
fair, Sitt. after 
Trinity 1786, 
before Mr. ſuſ- 
tice Buller, 

2 Term R. 188. 
note (a). 

Smith v. Colo- 
gan, 2 Term R. 
188. note (a). 
Niſi Prius be- 
fore 5 uſtice 
Buller, Mich. 
1782. 
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CH AP. . On the 4th of May 1581, he wrote a ſecond letter to the defen- 


dant, acquainting him, that he had purchaſed the ſhip, but had 
only a ſhare in it himſelf, the reſidue being divided into three 


or four more ſhares, one of which he had reſerved for the defen.. 


dant, in caſe he ſhould wiſh o be concerned; and directing an in- 
ſurance upon the ſhip at and from St. Kiti's to London, warranted 
to ſail with convoy. On the 28th of June, the defendant wrote 
to the plaintiff, that he had no objection to a fourth, or a ſhare 
equal to the plaintiff's. On the third of Fuly, the plaintiff in- 
formed the defendant, that the ſhip had left. the port to take 


| in ber cargo; that ſhe let go an anchor at Sandy Polut, but as 


the wind blew freſh, /be drove cut, and could not come in again; 


thai ſhe was abliged to go io Euſtatius, and he therefore hoped | 
that the defendant had not neglected to make the inſurance, 


for fear of accidents. The defendant, on the 19th of Fuh, 


wrote thus to the plaintiff; “ The inſurance you ordered ſhall 


* be done.” Plaintiff again, on the 25th of Juh, wrote, 
that the Friendſhip did all in her power to get up from St. Fufta- 
tius, but could not, and therefore he ſold her to Mr. Roſs at Eu- 
flatius. I have already tranſcribed as much of the ſeveral letters 


as are material to the ſubje& of this chapter; in addition to 
which, the following facts appeared in evidence; That the 
ſhip Friendſhip had failed from &.. Euſtatius, on the 1ft of 
Auguſt with the convoy, and that ſhe had afterwards foundered 
at ſea; that Sr. Euſlalius is in the direct road to London from 


Ft. Kitt's, and the convoy from St. Kitt's always looked into 


St. Euſtatius, to take up any ſhips that might he there; that if 
the Friendſhip had ſailed from S/. Kili's, ſhe muſt have gone by 


Euſtatius ; but would not have ſtopped there: that when ſhe 
was driven to St. Euftatius, after making ſeveral efforts to get 
back to Ft. Kitts to finith her loading, and finding ſhe conld not 


: ſucceed, ſhe then took in the reſt of her loading at S. Euſtalius. 


At the trial, ſeyeral grounds of defence were made; but the 


only one, material for our conſideration was, that the remaining 


at S.. Euſtatius, and not going back to &.. Kitt „, Was a devig- 
tion. The learned judge, who tried the cauſe, was of opinion 


that it was not a deviation, being occaſioned by ſtreſs of wea- 


ther. Upon this ground, amongſt others, the motion for a 


*} 


new trial was foundet. 
| | | . Ast ex 


, „ 
. ii 


Alfter argument at the barges hen 


Lord Mansfield ſaid, 6 The only match 1 1g is "whethe 
there is a deviation in this caſe: and that depends. on the evi- 
dence. If a ſtorm drive a ſhip out of her voyage into any port, 


and being there, ſhe does the beſt ſhe can to get to her port of 
deſtination, ſhe is not obliged to return back to the point from 


whence ſhe was driven ; but here the witneſſes ſay, ſhe tried 
to get back to S.. Kills and could not: and it is a much eaſier 
navigation to go directly from Se. Euftatius to London, than to 
go back to S. Kiti's firſt. And as to the taking i in the cargo 
at &.. Euftatins, I do not find that the ſhip loſt any time by it. 
Every thing is the effect of the ſtorm, and occaſioned by it. 
This is the only point, on which I had any doubt, and it re- 

uired ſome conſideration. It was a queſtion, which was pro- 
per to be left to a jury, whether this was the ſame voyage or 


not, and they have barn we” 


'3 


Mr. Juſtice ls inclinedto a different opinion.—« Myonly 
doubt i is, whether it was the ſame voyage as that inſured. So 
far as the ſhip was driven by ſtreſs of weather, ſo far there is an 


exception. When ſhe is driven to &.. Euſtatius, ſhe attempts 
to get back to $7. Kitt's ; but! do not find that ſhe made any at- 
tempt to get to Londin at that time. When ſhe was at SY. Eu- 


flatius, the owner of the ſhip ſold her to Refs, who loaded her 


afreſh with tobacco inſtead of ſugar, which was to have been 


her original cargo; ſo that there is a ne cargo, a new owner. 


and a new voyage. In thefe caſes we lean very much to devi- 
ation. In a caſe lately determined in this court, it was held, 


that going to Beaumaris, though only a few leagues out of the 


way, was a deviation. It ſtrikes me as a caſe of ſome difficulty : 
perhaps the jury had not evidence enough laid before them, on 
which to determine; for there is vente ſaid on the part of the 


defendant 'as to the uſual courſe of the voyage. The riſk was 


certainly encreaſed by the ſhip's continuing at Sy. Euſtatius ſo 


long: for the inſurance, if good at all, was good all the time 
ſhe lay by at St. Euſtatius; and ſhe might bave continued there 


much longer. In my © Dr it is very well worth the rer 
eon of a jury. | 


"$4. 


"x4 © © has 


9 fr DEVIATION. © 


CoH: AP, Mr. Juſtice Afbhurft.—*« This ought to be confidered as the 
1 Til. dame vo ſured. Wh ſhip is dri 

yage inſure erever a ſhip is driven by ſtreſs of 

weather out of her own port into another, that ſhall not 

be conſideted as a deviation. Here the ſhip was forced by 

\-  MAreſs of weather to go to S/. Euſtatius ; and being there, 

the endeavoured ſeveral times to get back to &. Kit?'s, but 

| without effect. In fact it was better for the parties that the 

k | cargo ſhould be completed at St. Euſtatius; her continuing 

there, rather diminiſhes the riſk than otherwiſe ; becauſe if ſhe | 

had gone back to S?. Aitt's, it would have taken up a longer 

J 307 + time. If then every thing was done, that could be done, un- 

| der ſuch circumſtances, for the benefit of the adventure, this 

4 ſhall not vacate the policy.” 


Boing wn owt acute heels wo ent bo, oof oo oo oe 


=. "Mr. Juſtice Buller.—% It has been much relied -on in this | 
. caſe, that there was a change of property ; but that, in my 
opinion, makes no difference, Then laying that out of the 

_ queſtion, and ſuppoſing the ſhip as not being ſold to Roſs, I will 

| firſt conſider whether this is a different voyage. But that 
cannot be, as it would be contrary to the evidence: neither is 

it true, that the veſſel afterwards purſued the flame voyage by 
accident; for that part of the cargo, which ſhe took in at &. 

a Kitt' . continued on board of her the whole time, and the 
original intention of the ſhip's coming to London was likewiſe 
continued: the parties never thought of a different voyage. 

5 But it is ſaid, that ſhe took in another cargo at SI. Zyfativs ; 
what fays the evidence ? Where a captain has not taken in a 
full cargo, it is uſual to take in the reſt at Sr. Euſtatius ; 

| ſuch was proved to be the cuſtom of the voyage ; and it was 

proved, that on a voluntary act of the captain's going to &. 

Euflatius, the policy would have protected the ſhip's ſay there; 

à fortiori it will, when the ſhip was driven there by fireſs of 

| weather. As to the defendant? s not being prepared at the 

| trial to anſwer the uſage, he ought to have come prepared 

9 with that, which was the giſt of his defence. Then was the 

Tiſk altered? had it been ſo, it was in the defendant s power to 

| have proved it: but there was no proof that it was altered ; 

| Fara part 'of the ſame cargo continues ; nor does it appear that they 

| Meant to alter the cargo, for the endeayoured to get back to 

St. Bull's 
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I think the riſk would in reality have been much greater if ſhe 

had gone back; for ſhe muſt have come by the way of &. 
Euftatius again in her paſſage home. The part of her cargo, 
which was taken in at the time the ſhip was driven from &. 
Kitts, has already been paid for by the defendant ; even this 
would not have been paid for by the defendant, if he had con- 
ceived that the voyage had been at an end.“ The learned 
judges therefore, except Mr. Juftice V lier, after giving their 
opinions upon the other points in the cauſe, ordered the rule 
for a new iel to o be diſcharged. | | Ve | 


4 . 


A deviation may alſo be jute, if done to avoid an enemy, 
or ſeek for convoy; becauſe it is in truth no deviation to go 


out of the courſe of a voyage, in order to "—_ danger, or to 
obtain a proteryion binn! it. 


In an action upon a N 1 97 was to ind the 1/7 Viam 
Gally in a voyage from Bremen to the port of London, war- 


ranted to depart with convoy; the caſe was this, the Galley ſet 


fail from Bremen, under the convoy of a Dutch man of war to 
the Elb, where they were joined by two other Dutch men of 
war, and ſeveral Dutch and Engliſh merchant ſhips, whence 
they ſailed to the Texel, where they found a ſquadron of Engliſh 
men of war and an Admiral. After a ſtay of nine weeks, 
they ſet out from the Texel, and. the Galley was ſeparated i in a 
ſtorm, and taken by a Prench privateer, taken again. 15 a Dutch 
F and paid 80 J. ſalvage. 


It was ruled by Lord Chief Jultice Halt, 1 the voyage 
ought to be according to uſage, and that their going to the 
Elb, though in fact out of the way, was no deviation; for 
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S Kin's to take in che tell; but was bicveatilt e c 1 TY, P. 
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Bond v. Gon- 
ſales, 2 Salk. 
445. 


till after the year 1703, there was no convoy for ſhips directly | 


| from Bremen to London. And the ein had a yeni. 


On an inſurance from London to Gibrattr, magnate to 
depart with convoy ; it appeared there was a convoy appointed 
for that trade at Sit head; and the fi ip Ranger having tried for 
convoy in the Downs, proceeded' to Spithead, and was taken in 

her 


Gordon v. Mor- 
ley, Campbell v, 
Bordieu, 2 Stra. 
1265. 
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her way thither. . The. jnfurers inſiſted that: this being the time 
of a French war, the ſhip. ſhould not have yentured through 


the Channel, but have waited in the. Downs for an occaſional . 


309 
e Rep. 1520 


Enderby and 
auother v. Flet- 
cher, Sittings in 
London, Trin. 
ac. 1780. 


convoy. And many merchants and e r b were ea | 
vn to that purpoſe... „ ne ab e lee den 
8 1 Chief Juſtice * beld 1 Py — was *Y hs | 
conſidered as under the defendant's inſurance to a place of ge- 
neral rendezvous, according to the i interpretation of the words 
warranted to depart with convey. And if the parties meant to 
vary the inſurance from what i is commonly underſtood, they 5 
ſhould have particularized her departure with convoy from the 


. Downs. The juries were compoſed of merchants ; and in both 


caſes they found for the Ka a; the Airength of this 
direction. 


In the caſe of Bond againſt Nutt, in which the material 
queſtion was, whether a warranty had or had not been complied 
with, and which conſequently will be ſully ſtated i in the follow- 
ing chapter, the point of deviation for the purpoſe of procuring 
convoy alfo came under the conſideration of the court. Upon 
that occaſion Lord Mansfield and the whole court held, that if 7 a 
ſhip go to the uſual place of rendezyous, for the ſake of join- 
ing convoy there ready, though ſuch place be out, of the di- 
rect courſe = the voyage, | it is no deviation, | 

And in a more ark caſe, the only 3 was, whether 
there was a deviation or not? Lord Mansfield there directed 
the jury to find for the plaintiffs, if they believed that the 


- captain fairly and bond fide acted according to the beſt of his 


judgment : that he had no other view or motive but to come 


the ſafeſt way home, and io meet with convoy; ; for that, it was 


no. Eon to d go out of the way to ayord danger, 3 


In our law books we ſometimes meet wah caſes, which toy, 
that a deviation may be juſtified by the uſage and cuſtom of the 


1 trade. But that is not quite correct; for if by the uſage « of A -- 


particular trade, it is cuſtomary to ſtop at certain places, lying 


out of the direct courle from A, to B. it 1s not a deviation to 
Fe Laß 
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top there; becauſe it is a part of the voyage. There is no de- 
ception upon the inſurer; becauſe he is bound to take notice of 


FI 
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the uſages of trade; they are notorious to all the world; and die 


when the uſage has declared it lawful in a ſpecifickvoyage to go 
to any place, though out of the immediate track, it is as much 


a part of the contratt of inſurance between the parties, as if it 
had been particularly mentioned. But in order to juſtify the 


captain of a ſhip in quitting the ſtraight and direct line from the 


port of loading to that of delivery, there muſt be a preciſe, clear, 
and eſtabliſhed uſage upon the ſubject, not depending 1 | 


upon one or two looſe and vague: inſtances, 


Where, a ſbi p was, inſured fron Liverpool to A. * Saliſbury v. 


had put into the //e of Man ; it appeared that there were ſome 
inſtances of the Liverpool ſhips putting in there, but it was not 


the ſettled, common, eſtabliſhed, and direct uſage of the voyage 


and trade: it was therefore held a deviation, and the under- 
writers were diſcharged from any loſs that aa ſubſe · 
quent to the e. | RET 


eit thus meiitioned all the caſes to be found in the reals” 


of reports, which operate as an excuſe for a departure from the 


Townſon., 


[310] / 


due courſe of the voyage, and which prevent thoſe effects, which 
always follow a deviation, namely, the diſcharge of the inſurer 


from his contract; it will be proper to obſerve, that it is not 


meant to inſinuate that other circumſtances may not frequently 


happen, which will have preciſely the ſame conſequences. For 
Cowper bor, 


wherever a ſhip does that which is for the general benefit of all 


parties concerned, the act is as much within the intention aud 


ſpirit of the policy, and conſequently as much protected by it, as 


if expreſſed in terms. And therefore in all caſes, in order to 


determine whether a diverſion from the direct courſe of the 


voyage is ſuch a deviation as in law vacates the policy, it will 


be proper to attend to the motives, end, and conſequences of 
the alt, as the oye cy as Judgments eee Ir Ln. 


If any of the eo above lated do really wh bank 7 


fide occur, ſo as to render a deviation abſolutely neceſſary, the 


Gp muſt purſue ſuch voyage of: neteſfuty ĩ in the direct courſe, 
= | and 


ne 


8 = 12 
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Lavabre v. Wal- 
ter, Dougl. 284. 
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and in the ſhorteſt time poſſible, otherwiſe the underwriters 


will be diſcharged. Becauſe a voyage ſuperadded by neceſſity, 
onght to be fubjeR to the ſame qualifications, and entitled only 


to the ſame fort of latitude as the original voyage, it having 


become by operation of _ a wad as 1t were, of that original 
9 - 
This was laid down as law hn the Court of King's Bench in 
a i caſe, in which the voyage inſured was deſcribed in theſe words: 
&« At and from Port L' Orient to Pondicherry, Madras, and 
« China, and at and from thence back to the ſhip's port, or 
„ports of diſcharge in France, with liberty to touch, in the 


4 outward or hemeward-bound- voyage, at the iſles of France 


ce and Bourbon, and at all or any other ports or places, what or 
« whereſoever: and it ſhall be. lawful for the ſaid ſhip, in this 


voyage to proceed and ſail to, and touch and ſtay at any ports 


3111 


&« or places whatſoever, as well on this fide, as on the other 


« fide, the Cape of Good Hope, without being deemed a devia- 


« tion.” The ſhip did not fail till the 6th of December 1776, 
and did not reach Pondicherry till the 23d of July 1777. She 


continued there till the 23d of 4ugu/t following, when, inſtead 


of proceeding to China, ſhe ſailed for Bengal, where having paſſed 
the winter, and undergone very conſiderable repairs, ſhe ſailed 
from thence early in the year 1778, (being the ſecond ſhip that 
left the Ganges), returned to Pondicherry; and, after taking in 


_ a homeward-bound cargo at that place, proceeded in her voyage 


back to L Orient, but was taken in Ociober in that year by the 
Mentor privateer. The uſual time, in which the direft voyage 
between Pondicherry and. Bengal is performed, is ſix or ſeven 
days, but the Carnatic was avout ſix weeks in going to Bengal, 
and two months on the way Lack from thence to Pondicherry. 


Both going and returning, ſhe either touched at, or lay off, 


Madras, Maſulipatam, Vifigapatam, and Yanon, and took in 
goods at all thoſe places. - The plaintiffs reſted, their caſe 
chiefly on this ground, that the voyage to Bengal was, adopted 


by neceſſity for the ſafety of the ſhip, upon the bond fide opinion 


of the captain, and the reſt of the officers, and of one Berard 
the ſupercargo, w who had the principal management. To prove 


oy — it was ſworn by Gerard and four mates, that the 
; ſhip 
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ſhip had been detained longer in a firſt was fore- G H 2 p. 
ſeen, and that ſhe met with extremely bad weather on her out- \ 


ward paſſage; and at Ponditherry was ſo-leaky, thatit appear- 
ed to them, that ſhe muſt be careened, which could:only be done 
at Bengal, there being no other place ſo near, to which the. 
could proceed with ſafety, where that operation could be per- 
formed; for that no harbour between Ponuicherry and the 
Ganges on the one ſide, and Pondicherry amd Bombay: on the 
other, would admit of ſo large a veſſel being hove down, her 


burthen being near 800 tons. Indeed it turned out when they 


got to Bengal, that ſhe could be repaired without careening: 
but this was only diſcovered, they ſaid, after ſhe-was unloaded 


of much more of her contents than could have been done with 
ſalety in the open road of Pondicherry. All the witneſſes for 


the plaintiffs ſwore that they took the reſolution of going to 
Bengal much agamit their inclination; for that it would have 


been not only more for the advantage of the owners, but alſo 


more for their private intereſt as individuals, to go to China, 5 


they having prepared their own adventures for that marker. 


Beſides the circumſtances of the leak, they aſſigned an ad- 


ditional reaſon for relinquiſhing the voyage to China, viz. 
that they had been ſo long detainedat Pondicherry, from delays 
in unloading their outward-bound cargo, that they were not 


ready to leave that place, till it was too late to undertake the 
China voyage with any degree of prudence or fafety ; and they 


ſaid Bengal was the beſt place they could go to, in order to 


winter. The defence ſet up was; 1ft, That the ſhip had 
neyer failed on the voyage inſured, her deſtination, when ſhe - , 


et Europe, having been for Bengal, and not for China. ad, 
That ſuppoſing her to have ſailed on the voyage deſcribed in the 
policy, yet her going from Pondicherry to Bengal, inſtead of 
proceeding to China, was a deviation, and was not juſtified by 


neceſſity. In ſupport of the firſt ground of defence, certain 
ſecret inſtructions were relied upon which were found on board 
the ſhip, and were addreſſed by the owners at L' Orient toBerard 


the ſupercargo, and which, though obſcurely penned, gave 


great room to contend, either that, at her departure, it had 
been reſolved to ſubſlitute the Bengal for the China voyage, or, 


at leaſt, that the alternative was left with Berard, to be de- 


424 8 
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CH A „. cided one way or the other, according to certain events in 
| XVII, 

— India, which events turned out in the ſort of way that, ac- 
cording to the inſtructions, was to determine the voyage for 
Bengal. On the ſecond ground, it was ſaid, that from the 
plaintiff's own witneſſes, there was no neceſſity for going to 
Bengal; and that inſtead of going directly thither, a trading 
voyage. had been made from Pondicherry, which afforded a 
ſtrong preſumption that trading, and not the leak, or lateneſs 
of the ſeaſon, was the object of going to Bengal. On the part 
of the defence alſo, ſeveral letters were read (written by the 
owners to their correſpondents who had got their policy under- 
written) to raiſe a preſumption. that the neceſſity of going to 
Bengal, was merely a pretence deviſed after the capture; and 
when the inſured began to apprehend that the words of the 
policy would not cover a voyage to that place. This is the 
ſubſtance of the evidence given in this, and two other cauſes. 
upon the ſame ſhip, though not on the ſame policy: in addition 
to which in the preſent caſe, the ſecret inſtructions given to 
Berard had been more attentively peruſed, and afforded ſtronger 
reaſons than they at firſt ſeemed to do, that the voyage to 
Bengal was predetermined before the departure from L' Orient. 
The plaintiff's witneſſes were much preſſed, on this occaſion, 5 
to ſay whether the lateneſs of the ſeaſon alone was ſuch as, in- 
dependent of the leak, would have determined them to abandon 
he China voyage; and on the other hand, whether the leak, 
L 313 ] independent of the other reaſon, would, in their opinion, have 

rendered it neceſſary ſo to do. To this they ſaid, they could 
not give a certain anſwer ; for that as neither of the caſes had 


3 happened, they bad not exerciſed their judgment upon them, 


Vide ante, c. 2. 


7 Lord Mansfield ſummed up very 8 2gainfl the plaintiffs, 
on the head of fraud. But, independent of that ground, he 
ſtated a new point againſt them, namely, that if neceſſity were 

admitted to have been the ſole motive for ſubſtituting the voyage 
to Bengal in the place of that of China, ill it was incumbent 
on the inſured to have purſued that voyage of neceſſity direfly, in 
the fhorteft and moſt expeditious manner and that the delay in 
going from Pondicherry io Bengal, and the repeated ſtops by touch- 


ing at different Pacers and trading there, were deviations, and 
| not 


= 
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mit within the; preteen on which the ie ſuppoſed me 9 8 to the 
dir ect voyage. VAR | 


* * * 
- o 3 * e 
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Ne this direAion., thejury V abe a verdict for 
the plaintiffs. Upon a motion for a new trial, after argument 
at the bar, the opinion of the court 5 7 King's 8 Bench was de- 


livered by 


iin 


Lord Mansfeld.—* If this application were made upon the 
ground of impeaching the teſtimony of the plaintiff's witneſſes, 


_ 
CHAP. 
VII. 


whatever my private ſentiments might be, after two concurrent 


verdifts, I ſhould not be inclined to interpoſe. But, without 
impeaching the evidence, I think there ought to be a new trial, 

or rather, that the caſe has been ill decided. The queſtion 1 is, 
whether, without imputation on any body, circumſtances have 
not happened to take the voyage out of the policy? A deviation 
from neceſſity muſt be juſtified, both as to ſubſtance and manner. 
Nothing more mu? be done than what the neceſſity requires.” The 
true objeftion to a deviation is not the increaſe of the riſk. If 
that were ſo, it would only be neceſſary to give an additional 
premium. It is, that the party contracting has voluntarily 
ſubſtituted another voyage for that which has been inſured. If 
the voyage to Bengal was unavoidable, where was the neceſſity 


to trade? All the ports touched at were out of the di ect courſe; 5 


and ſix weeks and two months were conſumed, inſtead of ſix 
days. The juſtice of the caſe required a different deciſion.” 
The rule for a new trial was accordingly made abſolute. The 
cauſe was again ſet down for trial; but the plaintiffs, when 


- | 


they were ready to be called on, ſubmitted to the opinion of | 3134 ) 


the court, and abandoned their claim 17 0 the underuriters. 


So alſo if a ſhip be inſiged upon a trading voyage, it is in- 
cumbent on the parties aſſured, to carry on that trade with 
uſual and reaſonable expedition, otherwiſe their conduct will 
amount to a AR Tan and diſcharge the . 


Thus in an ation by the aſſured againſt an S on 
a policy of inſurance on the ſhip Blaſſom, at and from the coaſt 


of Africa to the Wt Indies, with liberty to goods 
| is 1 25 and 


8 


Hartley v. Bug- 
gin, B. R. Mich. 
22 Geo. III. 


33 
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0 4 v. and ſlaves; a verdict was given for the plaintiff. But upon 


a rule being obtained, to ſhew cauſe why there ſhould not be 


a new trial, it appeared that there had been a great deal of 
contradictory evidence, and many points ſtarted at the trial; 


but the queſtion now made was, whether the plaintiff, by the 5 
uſe he made of the veſſel on the coaſt of Africa, and the de- 


| lay he there occaſioned, was not the cauſe of the loſs; that 
is, whether he did not make ſuch uſe of her during her ſtay 


on the coaſt, contrary to the * of the en. as amounted 
to a deviation. rs | | | 


It appeared i in dene that this tip ayed on the coaſt 
from Augu/t to March; that ſhe was employed in receiving 
ſlaves on board, the produce of the cargoes of other ſhips, 


which were afterwards put on board other ſhips, and ſent to 


the Ne Indies; that this is the employment of what they call 
a factory ſhip ; but that a regular factory ſhip is thatched and co- 
vered, and receives the ſlaves till a ſufficient number is collected 
to ſend away in the veſſels; but it did not appear that any ſlaves, 
the produce of the Blaſſom's own cargo, were ſent away in 
other veſſels, but that her ſtay there was ſeveral months beyond 


| the uſual ſtay of ſhips in that trade. After argument at the 


bar, 


Lord Mansfield ſaid, When different points are agitated 
at a trial, and a great deal of evidence applied to each, and the 
counſel go out of the cauſe, it is not to be wondered at, if 
juries ſhould loſe their attention to the material point. The 
great advantage of a motion for a new trial is, that after argu- 
ment on the motion, the cauſe goes down again winnowed from 
the chaff of the firſt trial. The ſingle point here is, whether 
there bas not been what is equivalent to a deviation, whether 


the riſk has not been varied ? not material whether, or not the 
riſk has been greater. If a ſhip inſured for a trade, is turned 


into a floating warehouſe, or a factory ſhip, the riſk is dif- 
ferent, it varies the ſlay, for while ſhe is uſed as a warehouſe, 


no cargo is bought for her. The law being clear, how is the 
fact? The captain ſays ſhe was not uſed as a faftory ſhip, his 


0 evidence i is much impeached ; wen 258 he was young in the 


8 trade; 
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trade; he never ſaw a factory ſhip but once, and was not ih CHAP. 


per; he might have a ſalvo, becauſe this was not thatched ; 
but was ſhe uſed as a thatched ſhip is uſed? It is faid that let= 
ters are not records; tis true they may be contradicted; but 


314 


5 


— 


if they are from the parties, and are not contradicted, they > 


as ſtrong as any records. The fact is clear, the riſk is diffet= 
ent in point of length; c. wy NEE abſolute for a new trial. 


So in an action on a policy from London to Port Endick on 


the coaſt of Africa, at ſix guineas per cent. on the ſhip till 
moored at anchor 24 hours, and on goods till di iſcharged and 
faſely landed. The ſhip arrived on the coaſt on the 6th of May, 


Parkinſotz v. 


Collier Sittings 


in K. B. after 
Mich. 1797. 


and was captured by the French on the 4th of June. The 


barter in the trade is carried on; on board the veſſel, and the 
goods afterwards ſent on ſhore, i in boats, and the gums brought 
back. In this caſe, the diſcharge of the cargo had not be- 
gun, the gums not having been brought down to the coaſt; 
for which purpoſe it is neceſſary to have a previous agree- 
ment with the king of the country; but no delay had been 
uſed, The counſel for the deferidant contended, that by the 


cuſtom of this trade, the riſk on the goods, as well as on 


the ſhip, expired in 24 hours, and that the riſk on the cargo, 


while on the coaſt, was protected by the homeward policy, 


at 15 guineas per cent. Lord Kenyon refuſed the evidence, | 


both of the homeward policy, and of this ſuppoſed uſage, 
(which he had on a former occaſion admitted againſt his own 


opinion, and on which a new trial had been granted}, to qua- 
lify the clear and unequivocal language of the policy, which 
covered the riſk, ill the goods were landed. That if, in land- 


ing, any unneceſſary delay had been uſed, that might amount 
to ſomething in the nature of a deviation; fo as to diſcharge 
the inſurer z but that did not appear to be the caſe in the pre- 
Tent inſtance, 


But though an aQual deviation from the voyage inſured is 
thus fatal to the contract of inſurance ; yet a deviation merely 
intended, but never carried into effect, is conſidered as no de- 
viation, and the inſurer continues liable. This has been fre- 


quently lo decided, Thus in the caſe of an inſurance from Ca- Foſter «.Wilmer, 


FF ; | relina 
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Cc —— p. ee to Liſben, and at and from thence to Briftal ; it aps 

| peared, that the captain had taken in ſalt, which he was 767 

2 liver at Falmouth, before he went to Bri//g!; but the ſhip was 
taken i in the direct road to both, and before ſhe came to the 

L4.Ck.Ju _ point, where ſhe would have turned off to Falmouth. It was 

held, that the inſurer was liable 3 for it is but an intention ty 

deviate, and- that was held not ſuffcient to diſcharge the un- 


ber | 


8 


In the caſe of Carter v. the Royal Exchange Aſſurance Com- 
pany, where the inſurance was from Honduras to London, and 
a conſignment to Amſterdam : a loſs happened before ſhe came 
to the dividing point between the two voyages, for which the 
Inſurers yere held liable to pay. | 


Stra. 1249. 


The doftrine laid tvs in theſe caſes has fince been fre- 
quently recognized in ſubſequent deciſions, and particularly by 
Dougl. 361, Lord Mansfield in the caſe of Thelluſſon v. Ferguſſon, which will 
; be fully reported i in the next chapter. The inſurance was from 
Guadalupe to Havre, and by the depoſitions it appeared that 
the ſhip failed for Havre, and was always intended for Havre; 
but was directed to keep in the courſe of Bręſt for ſafety. One 
of the grounds of defence was, that the ſhip never failed from 
Guadaloupe to Havre, but on a voyage from Guadaloupe to Briſ. 
Lord Mangfield, in anſwer, ſaid, © the voyage to Breſt was, at 
_ but an intended deviation, 1 not carried into effect. 


If, however, it can be made appear by evidence, that it ne- 
ver was intended nor came within the contemplation of the par- 
ties to fail upon the voyage inſured; if all the ſhip's papers and 
documents be made out for a different place from that deſcribed 
in the policy, the inſurer is diſcharged from all degree of reſpon- 

|  fibility, even though the loſs ſhould happen before the dividing 
f 315 ] point of the two voyages. This diſtinction was very properly 
taken by the court of King's Bench, in a very modern caſe: 
and by that diſtinction they admitted the general doftrine, with 
1 to the i intention to deviate, in its fulleſt extent. 


4 


Wdekdedoe'y. - Tb ſhip Mal being inſured © at and from Maryland t to 


pry Wat: Dougl, Cadiz, 9 Was taken 1 in Ch Yapeak Bay, in the Wa) to Europe. 


To 
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Upon this the inſured brought this action againſt the defendant; C . vis P. 


one of the underwriters on the policy, The trial came on at 


Guildhall before Lord Mansfield, when a verdict was found for 
the defendant. A new trial being moved for, the material facts 
of the caſe appeared to be as follows The ſhip was cleared 
from Maryland to Falmouth, and a bond given that all the 


enumerated goods ſhould be landed in Britain, and all the other 


goods in the Britiſp dominions. An affidavit of the owner ſtated 
that the veſſel was botind for e The bills of lading 
were, To Falmonth and a market: and there was no evi- 
dence whatever that ſhe' was deſlined for Caiiz. The place 
where ſhe was taken, was in the courſe from Maiylarid both to 
Cadiz, and Falmouth, before the dividing point: Many circum- 


ances led to a ſuſpicion that ſhe was, in truth, neither deſigned 
for Falmouth nor Gadiz, but for the port of Boſton, to ſupply 


the American army; but there was not ſufficientdireR evidence 

of that fact. At the trial, Lord Mansfield toid the jury, that if 
they thought the voyage intended was to Cadiz, they muſt find 
for the plaintiff. If, on the contrary, they ſhould think thete 


was no deſign of going to Cadiz, they muſt find for the defend- 


' ant. It alſo appeared in evidence, that the premium to inſure a 
voyage from Maryland to Falmouth, and from thence to Cadiz, 
would have greatly exceeded what was paid in this caſe. Upon 
the motion for a new trial being argued, the counſel for the 
plaintiff cited the two caſes above ſtated. from Strange's Re- 


Lord Maysfield.—* The policy, on the face of it, is from 
Maryland to Cadiz, and therefore purports to be a direct voy- 
age to Cadiz. All contracts of inſurance muſt be founded on 
truth, and the policies framed accordingly. When the inſured 
intends a deviation from the dire& voyage, it is always provided 


for, and the indemnification adapted to it. There never was 


a man ſo fooliſh as to intend a deviation from the voyage de- 
ſcribed, when the inſurance is made, becauſe that would be 
paying without an indemnification. Deviations from the 
voyage inſured ariſe from after- thoughts, aſter - intereſt, aſter- 
temptation; and the party, who actually deviates from the 
voyage deſeribed, means to give up his 3 But a devi- 
TF 2 ation 


/ 


L 216 J 


| Way v. Medi- 
gliani, 2 Term 
Rep. 30. 


OF DEVIATION. 


ation merely intended, but never carried into effekt, is as no 
deviation. In all the caſes of that ſort, the terminus a quo and 


ad quem, were certain and the fame. Here; was the voyage 
ever intended for Cadiz? There is not ſufficient evidence of 
the deſign to go to Boſſon, for the court to go upon. But 
ſome of the papers ſay to Falmouth and a market: ſome to 
Falmouth only. None mention Cadiz, nor was there any per- 
ſon in the ſhip, who ever heard of any intention to go to that 
port. A market is not ſynonimous to Cadiz ; that expreſſion 


might have meant Naples, Leghorn, or England. No man, 


upon the inſtructions, would have thought of getting the po- 
licy filled up to Cadiz. In ſhort, that was never the voyage 
intended, and conſequently is not what the underwriters meant 
to inſure. 


Mx. Juſtice Buller.—* I am of the ſame opinion, I believe 
the law to be according to the authorities mentioned on the 
part of the plaintiff: but it does not apply here. This is a 
queſtion of fact. There cannot be a deviation from that, 
which never exiſted. The weight of the evidence is, that the 


voyage was never deſigned for Cadiz.” 


Y Mr. f. Juſtice MWilles and Mr. Juſtice (br concurring in 


the opinion delivered by Lord Mansfield and Mr. Juſtice Bul- 
ler, the tule for a new trial was diſcharged. | 


In a ftill later caſe the ſame doctrine was advanced, namely, 
that if a ſhip be inſured from a day certain from A. to B. and 
before the day fail on a different voyage from that inſured, the 
aſſured cannot recover; even though he ſhip afterwards fall 


into the courſe of the voyage inſured, and be loſt after the 


day on which the policy was to have attached. 


* Since the ſecond edition of this work was publiſhed, the 
caſes of Mooldriage v. Boydell, and Way v. Madigliani, have 
again come under diſcuſſion in the court of Common Pleas; 
and it has been held by the four judges of that court, one of 
whom ſat in the court of King's Bench when the two caſei 

juſt reported were decided, that where the ſermini of che in- 
tended 8 contigue the ſame as thoſe deſcribed in the po- 


x 4 — — licy, 


OF.D EVIA T1ON 


licy, an intention to go to an intermediate port, W that 
intention ſhould be formed previous to the ſhip's ailing, will 
not vitiate the inſurance till actual deviation. The caſe has al- 


3164 
CHAP. 
VII. 


— v. Ryan, 
2 H. Black. Rep. 


ready been quoted for another purpoſe; and the facts as to this p. 343. See 


point are ſhortly theſe. The inſurance was af and from Gre- 

nada to Liverpool; the ſhip ſailed from Grenada, hound for Liver- 
pool, but with a deſign formed before the commencement of the 
voyage, as appeared by the clearances, and wes admitted on all 
ſides, 75 touch at Corte, in her way to Liverpool, but was totally 
loſt before. ſhearrived at the dividing point. In the courſe of 
the argument a caſe of Stott v. Vaughan, was mentioned, as 


ante, P. 19. 


having been tried before Lord Kenyon, at the ſittings at Guild- 


hall, after Hilary Term 1794, in which his Lordſhip nonſuited 
the plaintiff, in an action on a policy on this very ſhip, being 


of opinion that the caſe fell within thoſe of Y/ooltridge v. Bay- 
dell, and Way v. Modigliani, and that there was no inception | 


of the voyage inſured. The court of Common Pleas, how- 
ever, having taken time to deliberate upon this caſe of Kewley 
v. Ryan, delivered their opinion as to the 3d queſtion, that where 
the termini of the intended voyage were really the ſame as 
thoſe deſcribed in the policy, it was to be conſidered as the 


1 voyage, and a deſign to deviate, not effected, would not 


vitiate the policy. That, in Mooldridge v. Boydell, it appeared 
there was no intention that the ſhip ſhould go to Cadix at all, 
which was mentioned in the policy as her port of delivery; and 
in May v. Modigliani there was an actual deviation, by the ſhip 
going to fiſh on the banks of Newfoundland : thoſe caſes there- 


fore were wholly different from the preſent, for here the ſhip . 


was really bound to Liverpool, though there were alſo clear- 
ances for Corke (a). 


From the propoſition juſt eſtabliſhed, namely, that a mere in- 


tention to deviate will not vacate the policy, it follows as an 


immediate conſequence, that whatever damage is ſuſtained be- 
fore actual deviation, will fall upon the underwriters, 


(a) See the caſe of Middleauoad v. Blaker, 7 Term R. 162. where the ſeveraz 
caſes immediately preceding on the diſtinction between deviations intended, but 
not carried into effect, and non- inception of the voyage inſured, are much con- 


ſidered. 
f r 3 Thus 


= YE PEVIATION, 


CY AP. Thus it was held by Lord Chief Juſtice Holt, who ſaid; t 
3 if a policy of inſurance be made to begin from the departure of 
a Youre, the ſhip from England until, c. and after the departure a da- 
2Silk, 444 mage happens, &c. and then the ſhip deviates; though the 
1 policy is diſcharged from the time of the deviation, yet for the 
damages ſuſtained before the deviation, the inſurers ſhall male 


eg to the jalyred: 


Doug: 787. G Subject to the IHE advanced, deviation or not is a 
queſtion of fact, to be decided car ing to the eiucunnllancrs 
af the caſe, 


Vide poſt, e. 19. In caſes of deviatian, the premium is not to be returned ; 
| 1 e the riſk being commenced, the underwriter i is entted 
fo retain it. | 


Ante, p. 298 In the TP of he v. Hapuer, above quoted, Lord Kenyon 
being of opinion that the ſhip had deviated, it was infiſted for 
the plaintiff, that as the intention to go to Fare (the going to 
which place was the deviation relied on by the defendant) had 
exiſted prior to the ſailing, it was a non-inception of the 
voyage inſured, and he had a right to the return of premium. 
Lord Kenyon, however, was of opinion that there was an in- 

ception of the riſk at, and the contract was entire, conſe= 
quently there could be no return of premium, But of this 
more wil be * in a ſubſequent chapter. 
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CHAPTER Tus EIGHTEENTH. 


Of Non- Compliance with Ware : 
"+1 ( 

E the two phe chapters we have ſeen the effect, which ce F. 

the non · obſervance of implied conditions has upon the con E!... 
tract of inſurance; we ſhall now proceed to conſider the na- 
ture of warranties; their various kinds; and how far they muſt 
be complied with on the part of the inſured, in order to render 
the contract binding between the parties. A warranty in a 1 TermRep, 
policy of inſurance is a condition or a contingeney, that a cer- . 
tain thing ſhall be done, or happen, and unleſs that is performed, 
there is no valid contract. It is perfectly immaterial for what 
view the warranty is introduced ; or whether the party had 
any view at all: but being once inſerted, it becomes a binding 
condition on the inſured : and unleſs he can ſhew that he has 
literally fulfilled it, or that it was performed, the contract is 
the ſame, as if it had never exiſted. We have already ſeen Chap. 16, 17. 
that the breach of an implied condition is ſufficient ts avoid 
the policy; 4 fortiori, therefore, the effe&t muſt be the ſame, 
where the condition is expreſs, and not liable to miſrepreſen- 
tation or error, becauſe it makes a part of the written con- 
tract, To ſay that the underwriter ſhould anſwer for a loſs, 
notwithſtanding the other party has failed in his engagements, 
would be to make a different rule in this ſpecies of contract, 
from that which ſubſiſts in every other ; although this of all 
other contracts depends moſt upon the ſtrifteſt attention to the 
pureſt rules of equity and good faith. Indeed the obligation to 
a ſtrict performance of all promiſes and conditions in every 
ſpecies of contract, may be deduced, as has been truly ob- | 
ſerved by an elegant moral writer, from the neceſſit ity of ſuch a Paley's Mor. 
conduct to the well-being, or the exiſtence of human ſociety, *** 


We have ſaid that a warranty muſt be ſtrictly and literally 
performed ; and therefore whether the thing, warranted to be 
done, be or be not eſſential to the ſecurity of the ſhip; or 

| FF 4 whether 


C H A P. 
XVIII. 


OF NON-COMPLIANCE 


whether the loſs do or do not happen, on account of the breach 


of the warranty, ſtill the inſured has no remedy ; becauſe he 


hirgſelf has not performed his part of the contraft, and if he 
did not mean to perform, he ought not to have bound himſelf 


by ſuch a condition. And though the congition broken be not 


perhaps, a material one, yet the juſtice of the law is evident 
from this conſideration: that it is abſolutely neceſſary to bave 


one rule of deciſion ; and that it is much better to ſay, that war- 


ranties ſhall in all caſes be ſtrictly complied with, than to leave 


tit in the breaſt of a judge or jury to ſay, that, in one caſe it 


1 Term Rep. 
P. 346. 


| Pothier Tr. 
du C-ntrat 
a Aſſurance, 


* * 


ſhall, and in another it ſhall not. The very meaning of 2 
warranty is to preclude all enquiries into the materiality, or the 
— ſubflantial performance of it : and although ſometimes partial 
inconveniencies may ariſe from ſuch a rule; yet upon the 
whole, it will certainly produce publick ſalutary effects. The 
inſured is bound not to draw the underwriter into error, by 
falſe declarations reſpecting thoſe things, about which the con- 
tract Is made. Debet praflare rem ita eſſe ut affirmavit. 


But as a warranty muſt be ſtrictly complied with in n | 


of the underwriter, and againſt the inſured, equal juſtice de- 
mands, and the true meaning of the contract of inſurance 


requires, that if a ſtrict and literal campliance with the war- 
ranty will ſupport the demand of the inſured, the deciſion 


ought to be in his favour, eſpecially when by ſuch a decifion 


lackhurſt v. 
Cockell, 3 Term 


all the wore: in the policy will have their full operation. 


In an action on a policy on goods, dated gth December 1784, 
It or not loft, warranted well this 9th day of December 1784; 
it appeared, that the warranty was at the foot of the policy ; 
that the policy was underwritten between the hours of one and 
three in the afternoon of the gth of Detember; that the ſhip 


Was well at fix o'clock in the niorning, but was loſt at eight 


i 


o'clock the ſame morning, 


Upon a motion to ſet afide a nonfuit, which had been en- 
tered, Lord Kenyon Chief Juſtice, Aſphunſt, Buller, and Graſe, 
gltices, were clearly of opinion, that the warranty was ſuffi- 


ciently complied 1 with, if the ſhip were well at any time thah 


is 1 


WITH WARRANTIES. a 


day: that the nature of a warranty goes to determine the queſ- G H A x. 


tion; for as it is a matter of indifference whether the thing 
warranted be, or be not material, and yet muſt be literally 
complied with ; ſtill if it be complied with, that is enough: 


that there was good reaſon for inſerting theſe words, becauſe 


they protected the underwriter from loſſes before that day, to 
which he would otherwiſe have been liable, as the policy was 
on the goods from the lading: and thus too, the words /o of or 
nat lo f have alſo their operation. re 


This being the caſe, it follows as a neceſſary conſequence, 


320 


XVIII. 


— 


Cowp. 607. 


that it is very immaterial to what cauſe the non-compliance is 


to be attributed; for if the fact be, that the warranty was not 
complied with, though perhaps for the beſt reaſons, the policy 
has no effect. The contingency has not happened; and there- 
fore the party intereſted has a right to ſay, that there is no 
contract between them. Upon this account it is, that if a ſhip 
be warranted to fail on or before the iſt of Augu/?, and ſhe be 
prevented by any accident from failing till the 2d of Auguſt, 
as by the ſudden want of any neceſſary repair, or by the 
appearance of an enemy at the mouth of the port, the cap- 
tain would do right not to fail : but there would be an end of 
the policy, | 


| In this ſtrict and literal compliance with the terms of a 
warranty conſiſts the difference between a warranty and a re- 


preſentation, - 


Of this diſtinction ſomething was ſaid in a preceding chap- 


ter: it is ſufficient now to obſerve, that a warranty, as part of 


the agreement, and a condition on which it was made, muſt 


be /iri#ly complied with, whereas a repreſentation need only 


be performed in ſub/lance. In a warranty, the perſon making 
it takes the riſk of its truth or falſehood upon himſelf: in a 


Vide ante, c. 10. 


Pawſon v. Wat 
ſon, Cowp. 787. * 


repreſentation, if the inſured aſſert that to be true, which he 


either knows to be falſe, or about which he knows nothing, 
the policy is void on account of fraud. But a repreſenta- 
tion, made without fraud, if not falſe in a material point, or 
if it be Subflantially, though not rally fulfilled, does not vi- 
tiate the policy, | . 


© | 


> 
LE 
2 ͤ 4 


n 3 ˙ ͤa—ů re 
7 r — 


PR 


— . aid 7 2 


EEE EIS ec 


— 
— 


. r. 


— 


a 


1 
1 
1 
l 
if 
1 
5 
31 
bh 
41 


i 
10 
f 
0 
FH 


; 
1 
18 
Us 4 
* 
12 
N 
1 
«38 
Lk. 
UN: 
i. 
4 
U 
y 4 
Os 
ml. 
[Ny 
. 5 
10 
11 
E. 1 
. 
1 
1 
$1 
1 
. 
0 
DI 
[+ / 1 
ol . 
12 
* 
+4 
44% 
etl: 
"4 
md 
\FE 
411 
} [1 
[1 1 
1 
x 
44 
4:44 
. 
i 
ie 
4 
45 
Ta 
. 
„ 
1 
ef 
X53 
1 
6% 
4% 
Is 
5 
FR 
4$ 
"2 
„ 
we 
* 
* 
— 2 
103 
vi; 


3 


- — — 2 
— —— 
3 

— 1 a 


— r Pas - FEI a = I" N 
„„ 
2 8 — — 2 — 
— 


1 


g21 


e i 


1 


OF NON:COMPLIANCE 


But as repreſentations were very often made in writing, by 
way of inſtructions for effecting a policy, it became neceſſary 
to ſpecify, what written declarations ſhould be deemed war- 
ranties, and 'what repreſentations. It was, therefore, by 
ſeveral deciſions of the courts, held to be law, that in order to 
make written inſtruttions valid and binding as a warranty, they 


. muſt appear on the face of the inſtrument itſelf, by which the 


Pawſon v. Wat- 
ſun, Cow p. 790. 


| Pawſon v. 


Barnevelt, at 
Guildh. Trin. 
Vacat. 1779. 
Doug. p. 12. 


in the notes. 


Bize v. Flet- 
cher, at Guildh. 
Eaſt. Vac. 1779. 


| Laber ng 


contract of inſurance is en. 5 


This was . by Ling Mansfield i in a very otter 
manner in anſwer to a queſtion put to him by Mr, Davenport 
at the deſire of the underwriters, after he had delivered the 
opinion of the court upon a queſtion on a repreſentation. 


Even FEY a written paper be wrapt up in the policy 
when it is brought to the underwriters to ſubſcribe, and ſhewn 
to them at that time; or even though it be wafered to the po- 
lic, at the time of ſubſcribing ; ſtill it is not in either caſe a 
warranty, or to be conſidered as part of the policy itſelf, but 
only as a repreſentation. Both thele inſtances have occurred 
in cauſes before Lord Mansfield. 


In Jan aftion on a policy of inſurance, the counſel for the 
defendant offered to produce witneſſes to prove, that a written 
memorandum-incloſed was always conſidered as part of the 
policy. But Lord Mansfield ſaid, it was a mere queſtion of 
law, and would not hear thè evidence; but decided, that a 
written paper did not become a ſtrict rd by being folded 


up in tho polity. eee eee 1 


Heier c no ne 

Phe the other caſe it r that at a time when the 
inſurers 'underwrote the policy, a {lip of paper was wafered to 
it, deſcribing the ſtate of the ſhip as to repairs and ſtrength 
and alſo mentioning ſeveral particulars of her intended voyage, 
which particulars in the eveſt had ft been complied with. 


Lord Mansfield-ruled, that ilus was only a repteſentation; and 


if the jury ſhould think there was no fraud intended, and that 
the varlince betweef fHETbfended Voyager as deleribed in the 


| lip of | paper, "and the aQual yoyage AS taeda ig.not tend 


to increaſe the riſk of the underwriters, he directed them ta . 
find 


WITH WARRANTIES. — 


by find for the plaintiff, which they accordingly did. This ver- C . 
y a was N ſet aſide upon another ground (a). : | 


1t we thus ſettled, that a mak muſt appear on the 
face of the inſtrument, it ſtill became a queſtion, whether a 
warranty, written in the margin of the policy, was to be con- 
| ſidered equally binding, and ſubject to the ſame ſtrict rule of 
conſtruction, as if inſerted in the body of the policy itſelf. 
This point came under the conſideration of the court in the 
caſe of Bean and Stupart, in which the material queſtion was, 
whether, ſuppoſing it to be a warranty, boys were included under 
the word ſeamen, That caſe, as far as it is material to our 


preſent enquiry, was 2 — 


The plaimiff inſured the ſhip called the Martha, at and 2 . Stuparty 
from London to New York ; the voyage to commence from a 1 
day ſpecified ; and in the margin of the policy were written 
theſe words, Eight nine pounders with cloſe quarters, ſix 
& ſix pounders on her upper decks; thirty men beſides : 


6 paſſengers.” a 


Upon a motion for a new trial in this caſe, Lord Mansfleld 
ſaid, there is no doubt but this is a warranty. Its being 
written on the margin makes no difference. Being a war- 
ranty, there is no doubt but that the underwriters would not 
be liable if it were not complied with; becauſe it is a condition 
on which the contract is founded. 


In an action on a policy of inſurance, it appeared that the Kenyon v. Ber- 
following words were written tranſverſly on the margin of the Vas — 
policy ; * In port 20th Juhy, 1776.“ In fact, the ſhip had an 12. 
failed the 18th of July. The queſtion was, whether this mar- | 


nnn CI ap 7 I ” 


3 Lord Manifold. The queſtion is whether the ip'sbeing 
75 port a the 20th is part of the condition of the inſtrument. 


(+) But if a.poticy of iinfypance ie to cee printed propoſals] the pro- 
poſals will de conſidered as part-of t the policy. M 9. mood, terror, 6 Term 


R 7 re K 25 


When 


OF NON-COMPLIANCE 


* 


C HA P. When it is on the face of the TI Te AP” it is a part of the 
— policy; fo. that here, if the ſhip was not in port, it is no con. 
tract. As to its being only in the margin, that makes no 
difference: it is all part of the contract when it is once ſigned. 

And though the difference of two days may not make any 

material difference in the riſk, yet as the er has not 


| been complied with, the underwriter is not FIN” 


: Pg 


URS 


” : 8 rn — . 
. Comet << p . Fre — — — —— <a "ET 


— 


1 323 J The propriety of theſe deciſions * never Jaw a 
and the rule has been conſtantly and tacitly acquieſced in from, 
the timein which theſe caſes were determined till the year 1786, 
when, notwithſtanding the uniformity of the determinations 
upon the ſubject, it once more became an object of diſcuſſion, 
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Be Hahn v. It came before the court upon a ſpecial verdict: it was an 
ay Fd "mY attion of aſſumpſit brought by tbe plaintiff (an underwriter) 
p- 343- againſt the defendant, to recover back the amount of a loſs 


which he had paid upon a policy of inſurance.. The defendant: 
pleaded the general iſſue. The cauſe came on to be tried be- 
fore Mr. Juſtice Buller, at Guildhall, when the jury found a 
ſpecial verdict, lating : 


That the defendant on the 14th of June 1779, gave to his 
inſurance broker inſtructions in writing, to cauſe an inſurance 
to be made on a certain veſſel, called the Juno. (Then the 
7 inſtructions are ſet out in the verdict, ſigned by the defendant.) 
| The verdi& then fates that the broker, in conſequence of ſuch 
inſtructions, on the ſaid 14th of Zune 1779, did cauſe a policy 
of inſurance to be made on the Juno, upon goods and merchan- 
dizes laden on board, and alſo on the ſhip, at and from. Africa, 
to her port or ports of diſcharge in the Britiſh Maſt Indies, at and 
after the rate of 15 J. per cent. The verdiRt, after reciting two 
memorandums, not material, then proceeded to ſtate, that in 
the margin of the ſaid policy were written the words and figures 
. following: * Sailed from Liverpool with 14 fix pounders, ſwivels, 
| « ſmall arms, and go hands or upwards; copper ſneathed.“ 
Tbat the plaintiff underwrote the policy for 200 J. at a premium 
of 317. 1105. That the Juno failed from Liverpool on the 13th 
of | waa 17 78, haying then only 46 hang en, board. her, and 
7 arrived 
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arrived at Beaumaris, i in the Iſle of Angle vſea, | in fix brd after * Wh A P. 
[. 
her ſailing from Liverpool, with the pilot from Liverpool on board . — — 
her, who did pilot her to Beaumaris, on her ſaid voyage; and | 
mat at Beaumaris the Juns took in fix hands more, and then 
had, and during the ſaid voyage, until the capture thereof, con- 
tinued to have 52 hands on board her. That the ſaid ſhip in 
the voyage from Liverpool to Beaumarts, until and when ſhe TR 
took in the ſaid fix additional hands, was equally ſafe, as if ſhe | 
had had 50 hands on board her for that part of the voyage. The 
verdict then ſtates, that thedefendant was intereſted, and that the | 
ſhip was captured: that on receiving an account of the loſs of 324 J 
the veſſel, the plaintiff paid to the defendant the ſum of 200 I. 
not having then had any notice that the ſaid ſhip had only 46 
hands on board her when ſhe failed from Liverpool. | 


For the defendant it was ſaid, that this repreſentation had no 
relation to the voyage inſured ; for that was at and from Africa, 
&c, whereas this is merely an account of the ſtate of the ſhip at 


wa: 


Lord Mansfield. — “ There is a material diſtinction between a 
warranty and a repreſentation. A repreſentation may be equitably 
and ſub/tantially anſwered; but a warranty muſt be fri#ly com- 
plied with. Suppoſing a warranty to fail on the 1ſt of Auguft,, * | 
and the ſhip did not ſail till the 2d, the warranty would not bee 
complied with. A warranty in a policy of inſurance, is a con- 
dition or a contingency, and unleſs that is performed there is 
no contract. It is perfectly immaterial, for what purpoſe a 
warranty is introduced; but being inſerted, the contract does 
not exiſt unleſs it is literally complied with. Now in the 8 
ſent caſe, the condition was, the failing of the ſhip with a cer- 
tain number of men, which not being complied with, the policy 
is of no effect.“ | 


Mr. Juſtice Aſhhurfl. —« The very meaning of a warranty 
is, to preclude all queſtions whether it has been JET 
complied with : it muſt 1 OY . 


Mr. Jullics N Ie is Impoſſible to divide the words - 
written in the margin, in the manner which has been attempted 
at IE bar ; that that part y which relates to the copper ſheathing 
4 | | Mould 


brought in the Exchequer Chamber upon this judgment, which, 


OF NON-COMPLIANCE 


ſhould be a warranty, and not the remaining part. But the 
whole forms one entire contract, and muſt be complied with 


vhroughout. Judgment for the plaintiff. A writ of error was 


after two arguments, was affirmed by the unanimous opinion 


of the eight judges, m_—_—_— that Court.  Michaelmat 


Term 2787, 28 Geo. 3. 
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EINE 30. 


Having Dated thoſe rules, which ads to warranties in | gn. 
ral, it will now be proper to conſider the ſeveral kinds of war. 
ranties, and thoſe principles whicb are peculiar to each ſpecies, ' 
confirmed by deciſions of the courts. It would be endleſs to 
enumerate the various warranties that are to be found in policies; 
becauſe they muſt frequently, and for the moſt part do depend 
upon the particular circumſtances of each caſe; ſuch as the 
number of men, of guns, being copper ſheathed, Se. But 
thoſe which moſt frequently occur in our books of reports, and 
upon which the greateſt queſtions have ariſen, may be reduced 
to three claſſes: Warranty as to the time of ſailing ; warranty 
as to convoy ; and warranty of neutrality. Of each of theſe 
we ſhall treat; obſerving in the firſt place, that thoſe rules 
which are applicable to warranty in general, muſt neceſſarily 
K apply to each of theſe individually. 


iſt, As to the time of failing. In moſt voyages, the time 
at which they are to commence is a material circumſtance 
becauſe in every country thereare ſome ſeafons when navigation 
is much more dangerous than at others, owing to periodical 
winds, monſoons, and various other cauſes. Indeed, we have 
ſeen, that a man having once warranted to fail on a particular 
day, whether the riſk be, in fact, materially altered or not by a 


breach of that warranty, the underwriter is no longer anſwer- 


| | charged from bis contract. e 8 


able. But this ftri&t adherence to the very day ſpecified, muſt 
have ariſen from the principles juſt Rated : for if a latitude of 


one day were given, why not extend it farther ? It has there- 


fore been held, that when a ſhip has been warranted to ſail on 
p ee day, though the ſhip be delayed for the beſt and 
wiſeſt reaſons, or even. though ſhe: be detained by force; the 


warranty has {et oro; genes 


1 
* 
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Thus, in an action on a policy of inſurance, upon a motion 
to ſet aſide the verdict which had been given for the plaintiff, 
the caſe appeared to be this. The declaration ſtated, that a 
policy was made on the ſhip Neu A. eftmorland, at and from 
Famaica to London, warranted to fail on or before the 26th of 
July 1776, free from capture, and free from all reſtraints and 
detainments of kings, princes, and people of what nation, con- 
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Cowp. 784. 


dition, or quality ſoever. It ſurther ſtated, that the ſaid ſhip ß 
was preparing and ready to ſail, and would have failed on the 


25th' of Fuly, on her intended voyage, if fhe had not been re- 
ftrained by the order and command of Sir Bafil Keith, the then 
governor of Famaica, and detained beyond the day : that ſhe 


afterwards ſailed and was captured. For the plaintiff it was 


ſaid, that the uſual clauſe againſt the detention of rulers and 
princes being inſerted in this policy, the embargo, by which 
the ſhip was prevented from ſailing on the day mentioned in 
the warranty, came expreſsly within the meaning of it, and 
therefore excuſed the delay. 


On the other hand it was ſaid, that the loſs of the ſhip could 
in no poſſible reſpe& be connected with the embargo. That 
the warranty was poſitive and expreſs ; that the ſhip ſhould de- 
part on or before the day appointed, and therefore muſt be 
complied with. Of this opinion was the court ; and accord- 
ingly the rule to ſet aſide the verdict for the plaintiff, and to 
enter a nonſuit was made abſolute. 


But the neceſſity of a punctual adherence to the day on which 
the ſhip is warranted to ſail by the policy, is not peculiar to the 
law of England ; for we find that foreign writers declare, that 
the ſame rule is univerſally adopted. If, day they, the owner of 
the ſhip or goods has ſaid in the policy, that he will be ready 
to ſail at a particular time, at which, perhaps, the navigation 
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Roccus Not. 38. 


may be leſs dangerous; and on this account the inſurer is more 


eaſily induced to underwrite the policy; and he afterwards 


delay the time of failing, and the ſhip. and goods periſh, the 
underyriter i is not bound, for he who negletts to depart at the 
appointed time, muſt, if he fail at a lubſequent period do it 
entirely at his own riſk (a). 


(a) Roccus, in this paſſage, quotes the work of Santerna, 3 
| who, he obſerves, exclamat contra mag: ifires navium, et ganten guande detinentur 
| * portu a muliercilis, wel dulcedine bin, 
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If the warranty be to fail after a ſpecific day, and the thip 
fail before, the policy is equally avoided as in the former caſey 
becauſe the terms of the warranty are as much W from 


in the one caſe as in the other. 


On the 8th of December 1777, a policy was underwritten by 
the defendant on goods in a French ſhip, Le Comte de Frebon, 
at and from Martinico to Havre de Grace, with liberty to 
e touch at Guadaloupe; warranted to ſail after the 121h of 
January, and on or before the firſt of Auguſt 1778.” The 


| inſurance was made by the plaintiff on account of Facguer 


Florteloupe and Louis Delamare, of Havre de Grace, owners of 
the ſhip and cargo ; at which time it was not known whether 
ſhe would load at Martinico or Guadalupe, they having goods 
to come from both places; the policy was therefore intended to 
cover the riſk from both, or either of them. The ſhip, having 


finiſhed her outward voyage at Martinico, ſailed from thence on 


the 6th of November 1777, for Guadaloupe, where ſhe took in 
her whole loading, without returning to Murtinico, which the 
captain intended to do, had he not got a complete cargo at 
Guadaloupe; from whence ſhe ſailed on the 26th of June 1778, 


and was taken on the 3d of September. The plaintiff demanded 


payment of the loſs from the underwriters, which being refuſed, 
he brought actions againſt them for the recovery thereof. This 
cauſe came on to be tried at Gwjdhall, before Mr. Juſtice 
Buller, when the defendant's objections were, that, according 
to the words of the policy, the voyage was to commence from 
Martinico, and not from Guadaloupe, and that the warranty of 
the time of ſailing was not complied with, the ſhip having ſailed 


From Martinico before the 12th of Fanuary 1778, to wit, on the 


6th of November 1777. The j jury, under the direction of the 


learned judge, were of that 9 and accordingly found a 


verditt for the defendant. 


But when a fhip is warranted.to fail on or before a particulat 
day, if ſhe ſailed from her port of loading, with all her cargo and 
clearances on beard, to the uſual place of rendezvous at another 


part of the ſame iſland, merely for the ſake of joining convoy, 


it is a compliance with the warranty, though ſhe be afterwards 
e chere by an embargo beyond the day. The ground * 


WIT H WARRANTIES. 
that when a ſhip leaves her port of loading, when ſhe has a full, 
and complete cargo on board, and has no other object in view 


but the ſafeſt mode of ſailing to her port of delivery, her voyage 
muſt be ſaid to commence from her departure from that port. 
If, indeed, her cargo was not complete, it would not have been 
a commencement of the voyage. It is true, in the caſe about 


to be reported, Lord Mansfield was of a different opinion at 


the trial; and it certainly was a caſe of conſiderable difficulty: "P 


but when it came again before the court, it underwent a great 
deal of diſcuſſion, and after long and mature deliberation of all 
the judges, his lordſhip candidly acknowledged that his former 
deciſion was wrong; and upon a ſubſequent occalion, he de- 
clared he was completely convinced, that the voyage commen- 
ced from the port of loading. As that is the leading caſe upon 
this ſubject, it is here reported at length. 

This was an addion on a policy of inſurance upon the ſhip Ca- 
pel in the MM eſi India trade, loſt or not loſt, at and From Jamaica 


to London; warranted to have ſailed on or before, the 1 7 of Au- 


ouſt 1776. The policy was effected on the 20th of Auguſt 
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1776, at a premium of 15 guineas per cent. to return 5 per 
cent. if the ſhip departed with convoy; and 8 per cent. if with 


convoy for the voyage, and arrived ſafe. At the trial, there 
was no controverſy about the facts; and they are ſhortly theſe: 

the ſhip was completely laden for her voyage to England, at St. 
Anne's in Jamaica; and ſailed from St. Anne's Bay, an the 26th 


of July for Bluefields, in order to join the convoy there, Bluefield : 


being the general placeof rendezvous for convoy onthe Famaica 
Ration, like Spithead in England, and where a co..voy then lay, 


which was expected to fail for England every day: but the 
greater part of the way from S/ Anne's to Bluefic/ds, is out of the 
direct courſe of the voyage from St. Anne's to England, That 
ſhe arrived off Bluefields on the 28th or 29th of Tuly, where ſhe. 


was immediately {topped by an embargo laid on all veſſels being 


in any part of Jamaica, and was detained there till the 6th of 


Auguſt, when ſhe ſailed with the convoy for England; but after= a 
wards, being ſeparated i in the paſſage, was taken by an Ameri- * 


can privateer. Upon theſe facts the jury found a verdict for 


the defendant, | When this caſe was firſt argued at the bar, * | 
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PR whit A P. two points were felied upon for the defendant, in pant of the 
| =q.4 verdid, which the jury had given in his favour: 1ft, That 
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7 departure from &. Anne's, was not a departure from Ja- 
maica, within the meaning of this policy. 2d, If it were, 


that the going to Bluefields was a deviation. Upon the firſt 


argument, Lord Mansfield faid: One point now ſtarted is en- 
tifely new : that ſuppoſing the voyage to have begun from Sy, | 
Aniit's, that going to Bluefields: (which, it is admitted on all 
hands, was out of the courſe of the voyage) though for the 
purpoſe of convoy only, ſhall be conſidered as à deviation. In 
anſwer, it has been ſaid by the counſel for the plaintiff, that 
there are caſes in which the contrary has been held: but they 
are not cited · I could wiſh therefore that theſe caſes might be 
particularly looked into, and this ground mentioned again, It 
is a very material point? but widely different from a warranty 
to depart on a particular day, which 1s a a condition precedent 


that admits of no latitude." 


J bar. 
ſeverally mentioned their ideas upon the OY n 
ing at that time to any deciſion, hk 74 


Lord Alana wk Iam 3 glad this motion bas been 
made; the cauſe came on at Guildhall, by the candour of the 
parties in the faireſt manner. But I had no intimation of its 
being a caufe of conſequence till after the verdict; when I was 
informed 100, 000. depended upon it. The queſtion'was fairly 

tried, and the caſe has been very well argued on both ſides. 1 
have thought much of it ſince the trial. Some things are clear, 
and there are others which require conſideration. The policy 
was made on the 20th of Aug 1776, upon the contingency 
of a fact, which muſt have exiſted one way or the other at the 
time the policy was underwritten. That contingency was, that 
the ſhip ſhould have failed on or before the 1ſt of Auguſt: con- 
ſequently it mult have taken place or not upon the 20th of that 
month. The port, from whence the ſhip was to be inſured, 


Was, if I may uſe-the expreſſion, the whole iſland of Famaica? | 
but from which of the ports the hip would ſail, neither patty 


knew : therefore they have uſed the words, © at and from Ju. 


« maicas” by force of which the e was protected in 
going 


* 
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going Fes port to nort, and till ſhe failed... It follows, that the 
word ſailed in the warranty, muſt mean that ſhe, had ſailed an 


her hameward-bound voyage. The queſtion then is a matter of. 


faft; and one that admits of no latitude, no equity of con- 


firuftion, or excuſe. Had ſhe or had ſhe not ſailed on or be- 


fore that day? That 1s the queſtion. No matter what caufe 
prevented her; if the fact is, that ſhe had not ſailed, though 


ſhe ſtaid behind for the beſt reaſons, the policy was void: the 


contingency had not happened ; and the party intereſted had g 
right to ſay, there was no contratt between them. Therefore 
what was ſaid in argument 1s very true: if ſhe had been pre- 
vented by any accident from ſailing till the ſecond of Auguſſ, as 
by the ſudden want ofany neceſſary repair, or if an enemy had been 
at the mouth of the port; the captain would have done very 
right not to fail, but there would have been an end of the policy. 


It is very different from the caſes where a voyage has been be- 


gun: there the uſage of the voyage may juſtify going a little 


out of the direct courſe. This allo is clear; if the ſhip had bro- 
ken ground, and been fairly under ſail upon her voyage for E ng- 
land on the 1ſt of Auguf?, though ſhe had gone ever ſo little a 


way, and had afterwards put back from the ſtreſs of weather, 
or apprehenſion from an enemy in ſight, or had then been put 
under an embargo, and had been detained till Sepiember, it would 
ſtill have been a beginning to ſails and the ſtoppage would have 
came too late: becauſe the warranty was upon a fact antece- 
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dent. Such a caſe happened before me a day or two after the Thelluſſon v. 


preſent action was tried. It was an inſurance upon a ſhip from 
Grenadato London, warranted ts ſail on or before the 1% of Auguſt. 
She had barely begun to ſail on the day, when ſhe was ſtopped © 
by an embargo, and detained beyond the time. I thought the 


voyage was begun : the jury were of that opinion : and there 


has been no motion for a new trial. I am giving no opinion, 


only breaking the caſe. Here the whole queſtion turns upon 


Ferguſſon, at 


G vildball, 
Hil. Vac. 777. 


this: did the voyage from Jamaica home ward begin from St. 
Anne's, or from Bluefields ? Perhaps where a voyage is once be- 


gun, the going a little out of the way to join convoy may be 


very reaſonable, and for the benefit of all parties: but ſtill it 


does not vary the fact of ſailing. Here it was very reaſonable: 
but the queſtion, whether the voyage began from $7. Anne's or 


— 
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Bluefields, ſtill remains. Another material circumſtance ariſey 
from the words, at and from Jamaica.“ At the trial, 1 
reaſoned thus : By the terms of the policy ſhe was proteQed 
« during her ſtay at Jamaica: by force of them, ſhe had a 
right to go to any port, or all round the iſland ; and ſhe went 
« to Blyefields for reaſons beſt known to herfelf. Therefore 
te the voyage began from Bluefields.” Had the inſurance been 
at and from the port of Sr. Anne's, it did ſtrike me, that 


going round the iſland to Bluefields, would have been a devia. 


tion. But this is a queſtion of ſo much value and conſe. 
quence, that the court wiſhes to e the caſe thoroughly, 
before they give a final ee n 3 | 


Mr. Juſtice Aen. —< « ] ſhall be very. glad to conſider this 


| Cale, As at preſent adviſed, it ſeems to me to depend upon a 
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mere. matter of fact: and therefore to be very different from 
the caſes of deviation that liave been put. In them, the 
change of voyage, being from neceſſity, is excuſed in point 
of law: but here, the whole queſtion is, did the Capel fail 
from Famaica on or before the 1ſt of Augy/?, according to the 
true ſenſe and meaning of the policy. If ſhe had fairly com. 
menced her voyage, on her departure from St. Anne's, and the 


going to Bluefields is to be taken as the uſage of the voyage, | 


ſhould think the underwriters would be. liable, So, if ſhe 
had broken ground for the voyage, and had gone but a league, 
and been blown back again. But if ſhe had found no convoy 
at Bluefields, ſhe could not have ſtaid there to wait for convoy : 

that would have vacated the policy. So, if her going to 
Bluefields is to be conſidered only as a continuation of her 
ſtay at Jamaica, the policy is at an end. She certainly was 
ready at S. Anne's to depart for the voyage: and ſhe went to 
Bluefields, not to take in part of her cargo, (for then it would 


clearly not have been a commencement of the voyage), but 


from a juſt motive. Whether that was or was not a com- 
mencement of the voyage, is clearly a matter of fact; and 
in this caſe a very material one; therefore ought to be very 


fully conſidered.“ 


Mr. Juſtice Wills — «This is dts a matter of fact. 1 


think if the ſhip upon her arrival at Bluefields had found no 
net 
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convoy, ſhe could not have ſtaid there; but muſt have Gia CHAP. 


immediately: or if ſhe had met with convoy, and had ſtaid an — 


unreaſonable time for other ſhips, the inſurers would not' have 
been liable,” £0 Bo e 


Aſter theſe opinions, which evidently lean in ſupport of 
the verdict, had been delivered, the court took further time 
to deliberate; and then their unanimous opinion was pro- 
1 by | 


Lord Mansfield. „We are all ſatisfied that the truth of 


the caſe is, that the voyage from Famaica to England be- 
gan from St. Anne's. That when the ſhip ſailed, from Sr. 
Anne's, ſhe had no view or object whatſoever, but to make 
the beſt of her way to England. That the value of this 
queſtion, admitted on both ſides, ſnews, that every other ſhip 
under the ſame circumſtances looked upon the touching at 
Bluefields, where the convoy then lay ready, to be the ſafeſt 


courſe of navigation from Jamaica to England; and that it 


would have been unwiſe and imprudent for any ſhip not to 
have touched there. The great diſtinction is this: that ſhe 


ſailed from Sr. Anne's for England by way of Bluefields ; and 


that it was not a voyage from St. Anne's to Bluefields with 
any object or view diſtin from the voyage to England. If ſhe 
had gone firſt to Bluefields for any purpoſe independent of her 
voyage to England, to have taken in water, or letters, or to 
have waited in hopes of convoy coming there, none being 
ready, that would have given it the condition of one voyage 
from St. Anne's to Bluefields ; and another from Bluefields to 
England. But here, under all the circumſtances, we think 
ſhe had no other object than to come directly to England by 
the ſafeſt courſe.“ Therefore the rule for a new trial N 
made abſolute. 


A few years afterwards a ſimilar deciſion was Wadde: as 

the only difference between the caſes was this, that in the cale 
no to be mentioned, it was a condition inſerted in one of her 
clearances, that ſhe ſhould paſs by the place (at which ſhe was 
detained by the governor beyond the day named in the war- 
| GG 3 5 e 
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© # A F. ranty) to take the orders of government. But this was not 


Thelluſſon v. 
Ferguſſon, 
Doug. aha 
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thought ſufficient? to induce the court to depart from the 
deciſion in Bond and Nutt ; eſpecially as in this caſe, the place 
where the ſhip was detained was in the direct courle of the 


vovage. 


It was an action on a policy of inſurance on the French 
ſhip L'aimable Gertrude, * at and from Guadaloupe to Havre, 
« warranted to ſail on or before the 31/7 of December. It was 


tried before Lord Mansfield, when a verdict was found for the 


plaintiff, A motion having been made for a new trial, the 
caſe from his Lordſhip's report appeared to be as follows: The 
Ship took in her complete lading and proviſions for France, and all 
her clearances and papers, at a port, called Pointe @ Pitre, in 
the iſland of Guadaloupe, and ſailed from thence on the 24th if 
October, for Bufſeterre, where there is no port, but only an 
open road. The town of Baſſeterre is the reſidence of the 
French governor. The ſhip arrived there at night, when the 
captain went on ſhore, and-next day waited on the governor, 
who would not permit him to depart, and to prevent it, took 
his ſhip's papers from him. At this place he was detained 
with his ſhip till the roth of January, when he ſet fail with a 


| convoy, which had arrived ſome little time before, and being 


ſeparated after ſome days from the convoy, the ſhip was taken 


by an Engl;fh veſſel. The captain, who was the only witneſs 
produced at the trial, ſwore, that notice had been given on 


the part of the governor, ſome days before he ſailed, to him 
and the other captains of ſhips at Pointe a Pure, who wete 
preparing to fail for Europe, that a convoy was expected to be 
at Baſſeterre from Maztinico, on the 25th of Q9er, and that, 
in con'/equence of this intimation, he had worked night and 
day to get ready, and had paid extraordinary gratifications to 


obtain the ſhip's papers and clearances as ſoon as poſſible; 


that the deſire of being in time for the convoy was the only 


"reaſon for this haſtp; and that, although he was not able to fail 
ill the 24th, he was ſtill in hopes of being in time for the convoy, 


as he thought it might very probably have been detained at 
Matrtinico ſome days beyond its time. The laſt flip papers, 


which he received at Pointe a Pitre, was Le Role d'rquipugts 


/ 
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* 


or the muſter roll. This paper, which was much relied upon Zvi . 


by the counſel for the defendant, was dated the 24th of Oclober, a 


and was in' the following words: © Vu par nous, charge du 
« detail des claſſes au department de La Grande terre Guada- 
« Joupe, I'equipage denomme au role des autres parts au nome 
a bre de vingt perſonnes, le capitaine compris. Permis au 
« Sieur Jean Jacques. Lethuillier commandant le navire Lair 


« mable Gertrude du Havre, de s'en ſervir pour faire ſon re- 


« tour, au dit lieu, paſſant a la Baſſeterre paur y prendre les or- 
% dres du gouvernement en obſervant les ordonnances et regle- 
« mens de la marine.” Under this there was written, on the 


ſame paper, an account, dated the zoth of Ohaler, of ſome 
changes in the number of the crew, and under that, the fol- 


lowing entry: “ Vu par nous, ecrivain de la marine charge 
« qu detail des claſſes, les vingt cinq perſonnes exiſtantes au 


« preſent role, le capitaine compris. Il eſt permis au Sieur Le- 


4 thuillier commandant le navire L'aimable Gertrude, du Havre, 
« de faire ſon retour au dit lieu en ſe conformant aux ordon- 
* nances et reglemens royaux de la marine. A Baſſcterre 
« Guadaloupe, le 2 Fanwier, 1779.“ On another paper, called 


Le Conge, dated the 16th of Oclober, which was read on the 


part of the plaintiff, there was written, at the bottom, as fol- 
lows: „ Vu de relache a la Baſſeterre Guadaloupe, pour y 
6 attendre un conyoi pour France. Ce 28 Oclober, 1778, 
& Monentheill. The captain ſwore that he underſtood the 
only reaſons for the condition in the muſter roll, that he ſhould 


go to Baſſeterre, were, the convoy was to be at that place, and 


that he might take ſuch diſpatches as were ready for Europe. 
He had not objected to it; becauſe in the regular courſe of his 
voyage to France from Pointe a Pitre, he mult. have gone that 
way, cloſe under the guns of Baſſeterre, in order to avoid 
Montſerrat, there being no other road, except they were to 


keep quite to the leeward, which is not the cuſtom. If he 


had arrived there in the day-time, he would not have caſt 
anchor, but would have ſent his boat for the diſpatches ; but 
having arrived at night, his ſhip had been detained, contrary 


to his intention and expectation. The defendant's counſel, to 
invalidate the captain's teſtimony,, beſides the muſter roll, and 


* Ng: under 1 it as above ſtated, read the proteſt made by 
| | | 664 the 
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c N p. the captain on his arrival at Dover; and alſo his depoſition in 


anſwer to the 29th interrogatory in the proceedings in the 
Admiralty on the condemnation of the ſhip. The words of 
the proteſt, on which they relied, were as follows „ Where. 
t“ upon he (the captain) waited on the proper officer at Pointe - 
* 4 Pitre for his muſter roll, and was by him informed, it 
could not be granted, but on condition that he ſhould firſt 
* fail to Baſſeterre, and there wait the directions of the gene- 
te ral of the ifland.” And in a ſubſequent part, Whereupon 
« at his (the captain's) inſtance, the ſaid John Nicholas Le- 
* thuillier, his father came to Baſſeterre, and went with Meſſrs, 
* Gobert and Boteul, ' commiſſioners of commerce, to the ſu- 
00 perintendant, and alſo to the general of the iſland, ſtating to 
* them that the ſaid ſhip and car: o were inſured upon con- 
« dition that ſhe ſhould have departed from the iſland of Guada- 
* Joupe before the 31ſt of December, the terms of which inſurance 
they judged it eſſential to fulfil, notwithſtanding which they 
« were ſtill refuſed permiſſion to depart, and were kept there 
until after the 31ſt of December.” The depoſition relied on 
was as follows: © At the time the ſhip was firſt purſued and 
e taken, ſhe was ſteering her courſe towards Breſt. Her 

& courſe was not altered upon the appearance of the veſſel, 
35 7.19 by which ſhe was taken: Her courſe was at all times, 
& When the weather would permit, directed to Breſt, for 
4 which port ſhe was directed to ſail, although the deſtination 

« was for Havrede Grace, by the ſhip's papers. She was not, 

c before nor at the time of the capture, failing beyond or wide 

40 of Havre de Grace. She was then about eight leagnes welt 

of Ujhant, and her courſe was not altered to any other port 

« or place, but was obliged 1 to be directed to Breſt, in conſe- 

+66 quence of the orders he had received, ubſequent to the 
ty delivery of the ſhip* s papers. In anſwer to the 27th in- 
terrogatory, his depoſition was, „ That all the ſhip's papers 
„ found on board were true and fair, and none of them falſe 
« and colourable. At the trial the captain ſwore, that he 
had received directions to keep in "the courſe to Breſt at 
 Buſſeterre from his father, who had formerly commanded the 
ſhip; 3 but this was. done as the ſafeſt way, in time of war, of 
fie to Ha re, which fill continued to be the place of the ſhif's 
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de ination. Upon this Wee the defendant's counſel made o 
two objections, as grounds for a new trial ; 1ſt, That there 
had been no inception of the voyage on the 24th of October, 


nor till after the 31ſt of December: 2dly, That the.ſhip never As tothe vw" 


faiked on the voyage inſured, viz. from Guadaloupe to Hivre, : 
but on a voyage from Guadaloupe to Brefl. After both theſe 
points had been fully argued at the bar, 1 


Lord Mansfield ſaid: “ In my apprehenſion, there is no 
contradiction between the parole evidence, and the proteſt and 
depoſitions. This captain had never heard of the cale of 
Bond and Nutt... Under an inſurance at ſuch a place as 


Guadaloupe or Famaica, the ſhip is protected in going from port 
to port in the iſland. But the queſtion here is, whether the 
voyage was bond fide commenced; and ſtopt by accident. As 
to the condition about taking the orders of government, the 
ſhip could not ſail from any part of the iſland without the 
governor's leave. But the captain, when he left Pointe à Pitre, 
expected to meet a convoy at Baſſeterre, and to proceed im- 
mediately without interruption. A convoy had been publiſhed, 
and he certainly would have gone to Baſſeterre at any rate, 
independent of the clauſe in the muſter roll With regard to 
the ſecond point, the voyage to Breſt, was, at moſt, but an in- 
tended deviation, not carried into effect.“ 


Mr. Juſtice Willes and Mr. Juſlice Aſhhurſt e oncurred. | 15 


Mr. Juſtice Buller. —< The caſe in 1777 between the ſame 
| parties is in point, There was no embargo there, nor in the 
preſent caſe, when the ſhip ſailed. There muſt be a lawful 
bond fide failing, which I think there was in this caſe. The ſhip 
was completely ready in all N The rule for a new trial 
was, thereforez diſcharged, 1 | 


Notwithſtanding the uniformity of deciſion i in ll theſe * 
the judgment giyen in the laſt cauſe was not ſatisfactory to about 
twenty other underwriters upon the ſame policy, nineteen of 
whom obtained leave to conſolidate their different cauſes upon 
the uſual terms, in order to bring the queſtion once more into 
court. Accordingly, in the enſuing NS. the cauſe was: 


ay down for trial, 1 WT / 
| | he 


point vide ante, 
6. 17. P. 314+ 


See Lord Manſ- 
fielg's opinion ĩn 
the cauſe of Bond 
v. Nutt, where 
he quotes the 
caſe alluded to. 


See the Intro - 
duction for the 
Hiſtory of the 
Conſolidating 
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* 


0 A P. In this caule, the lead point as to the deviation Was hs 
8 Jones; and on the farſt, the ſame evidence was given as upon 
esl the former ocraſian. N INE 1 forthe 
| vildball, defendant. 
Kat. 200g h | 


. | PORES EE. 3 a | i 
Lord Mansfeld. *The ſingle queſtion on this policy is, 
darker the ſhip ſailed on her voyage to Havre before the ziſt 
of December. She certainly ſailed from Pointe a Pitre com- 
pletely loaded before that time, The doubt on the firſt queſtion 
of this fort was this : the policy was & at and from Jamaica; 
now the word a? certainly comprizes the whole iſland, and, 
under that word, you may ſail from one port to another every. 
where along the coaſt of the iſland. The ſhip, therefore, in that 
Tenſe, was ſtill at Jamaica, after ſhe had got to Blilzfields.” Sbe 
1 4 | | didnot leave Bluefields till after the day named in the Warranty, 
= - end chat place was quite out of the courſe of navigation from 
= | - By. Anne's to England. Ibwaz a the trial, I thought the voyage 
0 England did not comprefice tilt the ip failed from Bluefields, 
and, accordingits my /opitionthen;a verdift was found for the 
defendant. But there was à doubt. I therefore wiſhed (as 1 
Ts always do in ſuch caſes) that the opinion of the court might be 
SY Agen in order to ſettle the point. The caſe, when it came on 
: i court, was very ably argued; I was completely convinced, 
and the court were unanimouſly of opinion, that the voyage to 
| England began when the ſhip ſailed from Sf. Anne's; and upon 
\ 337 ] the ſecond trial, the plaintiff had a verdict, Earle and Harris 
—— as ſtill a r-cale. Therean embargo was actually pub- 
. Vac. 2580. Jiſhed, 8 ſhip ſailed, and the captain, immediately after 
| efofling the bar, returned to wake a prateſl, and ſent his ſhip 
_ knowingly into the embargo: but he ſwore that he expeQed 
ſthe embargo. was to be taken off, and that he ſhould proceed 
immediately upon his voyage; and the juxy believed him. In 
tis caſe to go by ſteps. There was public notification of a 
convoy to be at Bafſeterre on the 2 rth of October. The cap- . 
tain thought that it might be ſtopped a day or two at Mar- 
#inico,and that he ſhould get to Baſſeterre in time. He worked 
8 night and day, paid double fees for his papers, and ſailed with 
5 full expectations of purſuing his voyage directiy. He knew 
: of no emharga, and Befeterxe was directly in his road, In 
FS Ke. that as this oe: 9 from Bond v. Na, He 
1 Was 


- 


WITH WARRANTIES. ._ 


was even in the regular voyage obliged to paſs under the can- C H 4 P. 
non of Baſſeterre. He had his muſter-roll, on condition of NS 
calling there; but he made no difficulty of taking it on that 
condition, becauſe he knew he muſt paſs that way at all events. 
Did he not bong fide begin his voyage? He certainly had no | 
idea, when he ſailed from Pointe a Pitre, of meeting with any The Grenada p 
flop. So it was in the former caſe of Thelluſſon v. Ferguſſon. — 0 W 
There was no idea of the embargo in that caſe, when the (hip 
failed. Here there is not the leaſt ſuſpicion of fraud. This 
captain certainly did not know of the deciſion in Bend v. Nutt. 
He thought, when he was detained at Baſeterre beyond the 31ſt | 
of December, that the policy was forfeited,” which is a ſtrong £1 08 
_ circumſtance in the plaintiff's favour, for it ſhews that the bd 
failing was not colourable. This queſtion has undergone the | 
conſideration of a ſpecial jury and of the court. Underwri- | 
ters have a right to litigate queſtions, which ſeem to them to . 
be in their favour. But, at laſt, there ſhould be an end of liti- . 
gation. If you ſhould be of the ſame opinion with the former 
jury and the court, you will find for the plaintiff:“ which they 
did accordingly. The cauſe of the twentieth underwriter, on 
the ſame policy, who refuſed to conſolidate, ſtood next in the 
paper for trial; but upon the above verdict being given, his 
counſel confented that a verditt ſhould alſo be entered 2gainſt 


Wk 


From this long train of uniſorm and confiſtent determina- 3381 
tions, it ſhould ſeem that the queſtion, what ſhall or ſhall wot 
be a departure within the meaning of the warranty is now * . 
completely ſettled, In inſurances at and from London, war- 
ranted to depart on or before a particular day, it has Tong 
been a queſtion, what ſhall be a departure from the port of 
London; or rather what is the port of London; and it is ſin- 
gular, that this point has never yet been judicially determined. 
On the one hand it is ſaid, that the moment a ſhip is cleared out 
at the cuſtom- houſe, and has all her cargo on board, if ſhe quit 
her moorings in the river on or before the day warratited, that 
the warranty is complied with. On the other fide it is von- "ol 
_ tended, and with great appearance of reaſon, that a ſhip is „„ 620 
not ready far ſea, till the * = cuſtom-houle cocker un 
. . bond, 3% 


OF NON- COMPLIANCE 


C H A P. board, which is the final clearance, and which ſhe cannot 
XV 

oe till ſhe arrive at Graveſend : that till this cocket is ge- 

ceived, the ſhip dare not proceed to ſea under a penalty, and 

till then is not entitled to the drawbacks, and that Graveſend 

is always conſidered as the limits of the port of London, 

e and unleſs the ſhip ſailed from thence. on or before the day 

limited, there i is no inception of the voyage, and the pony 
is forfeited, 13 bk 


% 


4 


9 


Rogers v. Royal In , late . the Royal Exchange Affurante 88 re- 
| er. ſiſted a demand made upon them, in order to try this great 
13 N queſtion: but as it appeared from the evidence of the log- book 
deore Lord that the ſhip did not in truth break ground till after the day 
Loughborous". named in the warranty, the plaintiff was nonſuited; and the 
Fn remains ede. 1 * 
5 The feeamd {pecies of | al which moſt frequently oc- 
curs in inſurances, is that of ſailing under the protection of 
| yon gl convoy; that is, certain ſhips of force, appointed by govern- 
ment, in time of war, to ſail with merchantmen from their port 
of diſcharge to the place of their deſtination. When the nature 
of a convoy is conſidered, it is highly reaſonable, that the po- 
licy ſhould be forfeited, if the inſured fail to comply with ſo 
material a condition ; becauſe the riſk, which the underwriter 
takes upon himſelf, is very conſiderably increaſed, in time of 
«Emerg, . war, by the want of convoy. Accordingly, by the laws of 
— 4 war one this, and of all other maritime powers, if the inſured warrant 
©... that the veſſel ſhall depart with convoy, and it do not; the 
policy is defeated, and the under writer is not reſponſible. We 
L 339 ] have already ſeen, that every warranty muſt be ſtrictly and 
| literally complied with; and that a liberal and ſubſtantial per- 
» formance merely will not be ſufficient. Hence in a warranty to 
ſail with convoy, it becomes material to conſider, what ſhall be 
deemed à convey within ſuch a condition. Upon this point, 
it has been ſolemnly ſettled by the court of King's Bench, 
Mr. Juſtice Milles excepted, who differed from che other 
learned judges upon that occaſion, that it is not every ſingle 
man of war, which chuſes to take a merchant ſhip under its 
n that will conſtitute ſuch a convoy as a warranty 
means; 
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WITH WARRANTIES: 
means ; but it muſt be a naval force under the ROOT EA of 4 c Hf — A N | 4 
perſoan appointed by the government of the country to-which they 5 — * E 
belong. The teaſon of ſuch a deciſion is wiſe; becauſe go- 


vernment muſt be ſuppoſed to be better informed: of the de- 9 
figns and ſtrength of the enemy, and what degree of force 2 
will be ſufficient to repel their attempts. In the cafe, in 
which theſe points were ſettled, it alſo became a nec 55 
how far ſailing orders from the commander in chief to the 9 [7 
particular ſhip or ſhips, were requiſite to the conftitution of 
a convoy. But it was not thought neceſſary to decide that 
point, although it ſeemed to be the opinion of the majority, of 4 
'the Judges, that they were not abſolutely eſſential. „ 


This caſe came before the court upon a rule to ſhewn cauſe Hibbert v. pigou, 
why the verdict, which the defendant had obtained, ſhould not GC ER. 
be ſer aſide, and a new trial had. It was an action upon a policy 
of inſurance on the ſhip Arundel, captain Mann, at and from 
Jamaica to London, warranted to depart with convoy. The 
inſurance was at 18 guineas per cent. to return 3 per cent. if the 
ſhip ſailed on or before the firſt of Augu/?. The facts appearing 
on the report of Lord Mansfield,” who tried the cauſe, are theſe; 
On the 25th of Fuly the Arundel failed from Morant harbour to 
King ſton, where ſhe met the Glorieux man of war, Captain 
Cadogan, who was likewiſe on his way to join Admiral Graves 
at Bluefields. Lord Rodney had appointed Admiral Graves to 
rendezvous at Pluefields, in order to take the fleet of merchant 
ſhips, which were to ſail from thence upon the firſt of Augupe, 
under his command, and- to convoy them to Great Britain. 
Captain Mann, upon their meeting in Kingſton harbour, aſked 
for failing orders from Captain Cadogan, who ſaid, he had none, 

not. having himſelf at that time joined the Admiral : but he was 

ſure that Admiral Graves would not ſail from .Bluefields till le 
Glorieux joined him. However, if he ſhould have failed, he, 340 ] 
Captain Cadogan, would give Captain Mann ſailing orders, and . © 
take every care of the Arundel in his power. They proceeded e ; 
together, and arrived at Bluefields on the 28th of Fuly; but they _ -* 
found that Admiral Graves had ſailed two days before. The EY 
Clorieux and Arundel then ſailed from Bluefields, the former . 
firing guns, giving ſignals, and behaving i in every reſpect like a „ 
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or NON-COMPLIANCE 


ec ' A P. corfwoy.. Upon the fifth of Augu/? a ſignal was made, FINER 


* fect was in ſight; and on tne ſeventh they joined the fleet off 


conditional contracts. 


Cape Anthonio. The Arundel was alterwards loſt in September, 
in a: dreadful ſtorm, which diſperſed the whole fleet, and in 
which a vaſt number of the ſbips periſhed. Upon this evi- 
dence, the jury were of opinion, under the direction of the 
Chief Juſtice, that the terms of the warranty had not been 


performed, and they therefore found a verdit for the under. 


writers, the defendants. After this queſtion. had been fully 


| argued at the bar, the three judges, Mr. Juſtice Aſphurſt being, 


at that time, one of the Lords Commiſſioners of the Great 
Seal, delivered their opinions ſeverally. | 
Lord Mansfield. —* Though the underwriters and inſured 
are equally innocent; yet I cannot help ſaying, that now, as 
well as at the trial, my inclination led me to with, that the 
plaintiffs were in the right. But the more it is argued, it is 
the leſs liable to diſpute. There are hypothetical contracts and 
In the former, the contract depends 
upon an event taking place; there is no latitude; no equity; 
the only queſtion is, has that event happened. But conditional 


zo contrafts admit of a more liberal conſtruction. Now the only | 
quettion upon this contract is, whether this ſhip has:departed 


with convoy? A great deal muſt be referred to the uſage of 
merchants. The government appoints a convoy for the trade, 
and alſo names a place of rendezvous. Then comes the reſe- 
rence to the uſage of merchants; the voyage is begun at 
Kingſton ; but the riſk only commences at Bluefields. Now 
though Lord Roduey deſires the captain of the Glorieux to take 
any ſhips he may pick up in his way, and convoy them to 
Bluefields ;; yet the warranty in the policy by the uſage, does 
not-require convoy to Bluefields. The ſecond reference to the 
uſuge of merchants Js, what is eſteemed a convoy by merchants. 
A. canvoy is a naval force, under the commam of that perſon, whom 
1 has appointed. They truſt to the knowledge of 

which muſt be ſuppoſed to be better acquainted 


with the plans and force of the enemy, and with the ſtrength 


necefſary to repel their attempts. Now this is the general 
wage, 40 which matters of this kind are referred. Then let 


C5 % 
PRC. 4 
* 


wy WW» oy 
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us ſee une the caſe is here. Lord. Rodney appoints Adwital c * Ws . P. 


Graves to go with ten fail of the line to Bluefields ; and from 
thence to convoy the Famaica trade to Great Britain. When 


they come to the place of rendezvous, they take ſailing orders 
from the Admiral, which are eſſentral'to cunvoy, as by them 4 


know the ſignals, for what places they are to ſteer, in | caſe of 


diſperſion by ſtorm, or any other juſt cauſe (a). Admiral 


Graves, on ihe 26th of Fuly, for reaſons beſt known to him. 


ſelf, thinks he has got all the ſhips; for which he ought to ſtay, 
and proceeds on his voyage. He leaves no order for the 
Clorieux to follow him to Cape Authonis; and though it is very 
true, that it is in the power of the Commander in Chief to 
change the place of rendezvous, yet in this caſe it is not 


| true, as was ſuppoſed in argument, that Cape Aulbonio was ap- 


pointed. At the time of failing from Bluefields, the Glorreux 


was no part of the convoy ; forthe did not come there till 


two days after the fleet was gone Upon theſe facts it did 
appear to me, and to the jury at the trial, that the 


was not complied with: I continue of the fame n now; 


and that this rule ode be 3 0 5 


n 4 > 


Mr. Juſtice WWilles.— «1, cannot perfeAtlycoincide odvetics 
thing which Lord Mansfield has laid down. The form of the 


contract is in general words, « fo depart with convoy,” without 


mentioning any particular day, or pointing out any ſpecifick 
convoy. The terms of the policy ſeem to me to have been 


literally and ſubſtantially complied with; for there was no luches 


on the part of the Arundel; ſhe came with all poſſible expe- 


dition, and was at Bluefields two days before the time ap- | 
| pointed for Ong.” When captain Mann found that the hone | 


(a) Since the two wins editions of this work, I have met with 988 of 2 pullfqa >; B67 


Veeden v. Wilmot, at Guildhall, Fuly 274 in the time of Lord Chief Juſtice 
where the ſhip-inſured had departed f from London, and arrived at the Downs 22 


Auguſt, where the Grafton and Lenox (the convoy) were under ſail, and the cap 
tain ſent one of his men on board for failing orders, which were refuſed ; but the 


Commodone faid, *:krep+0% and I will take care of 5; and the tip being lot 


that night by ſtrik ing on the hore, the queſtion was, if the ſhip was put un 


: <onvoy, having no ſailing orders. And i it was held the —_ and rhe FIST, bay 
a verdickt. — e | a 
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'J xvii, A. vaggane, he did every thing. in his power for the ſecurity of | 
— (hip 3 for, he put himſelf under tho protection of the C/. 


rieux, which was appointed by Lord Rodney to make a part of 

the convoy: and it appears in evidence, that in every reſpect 

| Captain Cadugan behaved as a convoy. I have Tearchet a good 
* 342 ug deal for caſes ; and - I can only find one in Strange 1250, upon 
ag e the ſubject of failing orders; ad I do not think that caſe 
goes ſo far as to ſay, that failing orders are eſſential to 2 
convoy. The loſs of the Arundel happened long” ſubſequent 
to her joining the fleet; and I am therefore of opinion, that 
the e e in this r has Wen ſubNtantially performed.” ” 


Mr. Tolliee Buller. e In aeciding this caſe, it is not 225 
p fary to ſay, whether failing, orders are eſſential or not; as at 
preſent adviſed, I do not ſay that they are abſolutely neceſſary. 
The preſent queſtion is ſimply this : did the Arundel fail with 
convoy? This is a condition which muſt be literally complied 
* with, as all the caſes agree. As to the queſtion itſelf, it is 
undoubtedly a queſtion of fact: and the facts of the caſe ſcem 
to me to prove; that the Glarieur was no part of the convoy. | 
Admiral Graves bad failed before they arrived ; and that cir- 
cumſtance, which my Lord ſtated, ſeems. very material, that 
no orders were left behind for the GChorieur. 1 fay that, on 
this evidente, ſhe was not a part of the convoy : for in order 
to make her ſd, it muſt appear t that ſne was under the orders 
of Gruvet:. Did he leave her behind to take care of the ſhips 
that remained 2 If fo," it would alter the caſe very "materially. 
But there was no ſuch idea; for if there had, the Gloricux 
would have remained at Bluefields for the reſt of the ſhips, 
until the, ſt of Auguſt: on the contrary, Captain Cadogan, 
eee, pops; that Admiral Graves, was gone, immediately followed; 
Ln far His ſole object was to join Admiral, Graves. Ships muſt ail 
„ under 1 be Convoy appointed by the government of the country, who 
propor, tion the firength, of it to the geceſſity of the times. 
To what end. would this care be taken, if . merchantmen 
5 were to ſail under the protection of. Gngle,ſhips, with which 
+0 + 2 bey may happen · to meet Lam therefore Gf opinion, that if 


| Pep 9 

— A hip do not Til wit! tlie we, appointed by ahne 1 
=, e n GE b¹u,c 9 

8 ; 4 it. 44 191144 1 ent 117” met 1 


1 


WITH: WARRANTIES.) © 3608. 


it is not a failing with convoy, within the termg of the pou ©. 201 „ 


licy. 8 The rule for a new trial was therefore diſcharged ()- — "FE 


This queſtion reſpeting the neceſſity of beving ſailing in- 
ſtructions from the commander of the convoy came on to de 
conſidered in the Court of Common Pleas, upon a motion for wbb „, 

a new trial, when Mr. Juſtice Buller, in the abſence of Lord and Pu, not. 
Y 

Chief Juſtice Eyre ſaid ; Had not my Lord mentioned that 

the verdict was entirely to his ſatisfation, I ſhould not decide 

upon this application in the firſt inſtance. The caſe is here 

brought to a queſtion of law. In point of law then, the general 

propoſition is, that ſai ling inflrudTions are neceſſary. . I have never 

decided this caſe my ſelf, but it bas often been determined at 

Guildhall. I do not ſay that there may not be caſes in which 

they may be diſpenſed with, In Hibbert v. Pigou, my e- 

preſſion is, ® It is not neceſſary to ſay, whether ſailing orders 

are eſſential or not; as at PRs adviſed, I do not ſay that 4 

they are abſolutely ben den The caſe of Victoria v. Cleeve See poſt, . 

goes no further. If the captain from any misfortune, from 

ſtreſs of weather, or other circumſtances be abſolutely pre- 

vented from obtaining his inſtructions, fill it is a departure 

with convoy : but then he muſt take the earlieſt opportunity , 

to.obtain them. Generally ſpeaking, unleſs ſailing inſtruc- _ 

tions are obtained, the warranty is not complied with: the _ 

captain cannot anſwer ſignals; he does not know the place of , 0 
rendezvous in caſe of a ſtorm; he does not in eſſect put him- i 
ſelf under the protection of the convoy, and therefore the un- 
derwriters are not I other * concurred i in 


this opinion. 


In a ſtill later AY in an SOR on a policy of TR on France v Kir- 
the ſhip Potomark, at and from Jamaica to London, warranted Salta er 


to depart with convoy from the place of rendezvous on or ich. 38 Geo. 3. 
before the 1ſt of Auguſt 1795: it was admitted that the veſſel 
never had got ſo near to the admiral, who had in fact left the 


(a) Another action was brought upon the ſame policy againſt another of the Sittings at 
underwriters; and altho' a verdiR in that caſe was found for the plaintiffs; yet it Guildball before 
ſeems to me to leave the doctrines above advanced unſhaken: for upon the ſecond Mx. Jwidice Buls - 
trial it was proved, beyond all doubt, that the Glorieux was in truth a part of the 8 2 | 
convoy, a fact, which was left doubtful on the firſt; and ĩt was 19 15 W dee N 
herd Muße and Mr. Juſtice Buller chiefly reed. | 
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finds of Wüm before the Patients arrived there, 1% 
obtain ſailing-orders,, when he loſt ſight of the convoy, and 
was afterwards taken. The plaintiff's object was to get ade. 
ciſion upon the point, how far Sailing ASA were eſſentia] 
6 the failing with convoy. „„ Fol 


4 . * 
*% 


N Kenyon expreſſed the rong 8 of "A opinion 


to be, that they were eſſential, but would not decide it, as this 
veſſel had never in fact joined. The e were > Honſuitel, 


Although the Aecitions of the courts of Cons Law re. | 
quire no additional authority to ſupport them; ; yet it will be 
proper, merely by way of illuſtration, to point out to ie 
reader, in what caſes the opinions of foreign writers agree 
with the determinations of the Engli jh courts of juſtice. Mon. 
teur D' Enerigon, a very diſtinguiſhed French writer upon this 
branch of juriſprudence, puts this caſe : * On avoit fait des a. 
« ſurance ſur un navire, de ſortie de Marfeille juſq*aux De. 


6 « troits c Gibraltar, et dans la police il Etojt dit que le na. 


: « vire partiroit de. Marſeille ſous Peſcorte d'un batiment de mi; 


« autrement, aſſurance nulle. Une fregate, chargee de muni- | 
40 tions de guerre pour Algefiras, ſe trouvoit a P Eftaque.. Le 

« navire aſſure mit A la voile ſous les auſpices de cette fre- } 
1 gate qui lui accorda Protection, et qui partit en meme 


7 4 temps. Conſulte fur ce cas, je fus davis que fi le navire 


. Stoit pris par les ennemis, les aſſureurs ſeroient fondes a 


„ refuſer le payment de la Perte: car autre choſe eft d etre Jon 


« Vcore 4 Bali ment de roi, et autre choſe 4% de naviguen 


« Sen fe auſpices.” N 


From . caſs of Hibbert 50 Pigeon v we collect this ; that; 1 
convoy appointed by the Admiral commanding in chief upon 2 
tation abroad, is a convoy appointed by government. And 
| befides the inſtruction it affords, applicable to the particular 
fubject, for which it was here inſerted, it ſerves to eſtabliſh 
 fome principles laid down at the beginning of this chapter; 
rhat whether the loſs do « or do not happen, on account of the 
breach of t the warranty, ſtill the policy 1 is forfeited : for in that 


SY, the ä a Norm, long aber ſhe had 
joined 


with nens 


nid the regular conyoy 3 and confequentiy the toſs did vor" cn. 
happen, « on account of the breach o of the her 5 5 8 


S 1 * 
v% - "I | 
5 - $I 7 f o 
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Having ſeen what ſhall be en convoy, let u us 9. 8 7 3 
to conſider what ſhall be a departure with convoy, within the | +. 
meaning of a warranty ta depart with convey; The rule A 
point i 18 ſhort and clear, that ſuch a warranty implies, that the 9 
ſhip ſhall go with convoy from the uſual place of rendezvous, 

at which the ſhips have been accuſtomed to afſemble; as Hir 

head, or the Downs, for the port of London; and Bluefields for 

all the ports. in Jamaica. And from the particular port to e 
ſuch uſ ual place of oy the ſhip i is protected by che e policy. 12 EN 


Thus in an „dien on a PETER "a 1 3 by che defendant [ 244 

; at at Londen? inſuring a ſhip from thence to the Eaft Indies, war- 1 
ranted to depart with convoy; the declaration ſtates, that the e 
ſhip went from Lonuen to the Downs, and From thence with „ 
convoy, and was loſt. After a frivolous plea. and demurrer, | 

the caſe ſtood upon the declaration, to which i it was I, 1 
That here was a n without convoy. ob 5 —5 


The cats warranted to Ape with convoy; muſt be con- Per Cu. 
ſirued according to the uſage among. merchants, that is, „ 
from ſuch place, where ee are to be. * as * 

8 Kc. 


"4+ 8 EE; 
* 


11 is true, Lord Chief Juſtice Halt, upon hk EK” ion, 4 „ = 
of a different opinion; but the Judgment of the other judges 
was relied upon, and confirmed in the following cale by Lord „ 
Chief Juſtice Lee, and has alſo been recognized in ſeveral fe | 
other caſes, in which the queſtion has come collaterally 
before the court. Indeed of late years, it has been tacitly 
acquieſeed in; for there never is a W . from the pork of 
N . | | | 3 125 
On an in Cur rance from London to Ciltatres, wvarranted 1 4e G ©; Moby 
| fart with convoy, it appeared that there was a convoy appointed m | 
for that trade at 'Spithrad, and the ſhip Ranger having tried : I 
15 eee in the Dewns, proceeded for Spithead;” au was 

ep i: i 03 taken 


a 
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f. takentin her way ibs The inſurers i 1n ſited, that. this he. | 
ing ide time of a French war, the ſhip ſhould not have ventured 
threugfi the Channcl,. but have waited in the Down: for a an 
- otealionat chnvoy. And many merchants, and office · keepe rs 
. Welke examined to that purpoſe. But Lord, Chief Jultice 7 Lee 
d | th, that the:ſhip. was to be conſidered as under the defend. 

| #ot's inſurance: 1% a place gf general rendezvous, according i to 

& 7} he interpretation of the Words, . warranted to depart with 

46; 'eonvoy\"fnSalk 443. And il the parties meant to vary 
the inſurance from what ig commonly underſtood, they ſhould 
have particularized her departure with convoy from the 
Hum The jury was compoſed of merchants, who found 
dor the plaintiffs pon the rug of this Gireftion. g 


nen 10 Fo FQ5 8 Mt \ LETT . N 2 
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FO 1 A ſtmilar decifion was ; made | in che gear 1787 by 4 the Admi. | 
1 P. . of Frame, which NS in the work of Emeriget. | 


: Bibi?) 6 093 2), 


ps Upon this Lind of N it is to » by Ubter ech chat al. 
5 du the words commonly uſed why « to depart with con. 
2 Salk, 443- % you,” or, << o fail with convoy; 5 " yet they extend to ſail- 
. zing wu convoy throughout the whole of the voyage, as fnuch 
5s if, thoſe. v words were inſerted. Indeed to ſuppoſe the con- 
b | ' would introduce an infinite variety of frauds; as a ſhip 

| would ſail out of harbour with the convoy, continue with it 

for 3 an | hour or two, then leave i it, and run every peril, at tle 

Mk. of the underwriter. | If, therefore, the convoy is only to 
80 a Part of the 1 way, that f is not a compliance with the war- 


- Fanty 5 an and the inſurer 1 is diſcharged | from n His bak 4. omg 
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1 Levine, 320. This Was one of 85 points G in 17 en v. Biral 


that wilh he quoted at length preſently, in which Lord Chief 
Juſtice Holt and the reſt of the court held, that although the 
_ 2,yords, of. the Rich only were tc to depart with convoy, 


eber e vi convoy e the” who 
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'4 _ im non; and After very full oonſideration; the opinion of, 
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11 was an action for monty hat and? received; brought <© ; 

ant an underwriter for a returꝶ of premium Me po 

was on the ſhip the Parker Gulley, e, at and From Nate: a9 5-17 ee 

« the Currant Nands, and at and from thence toi e st . | 

premium of five guineas per c cent.""'to feturm 2 emen. if the 

« ſhip ſailed with convey from Gibraltar, amd arrive The She. 

ſhip touched at Gibraltar on her Way home,. anch far led from e 

thence under convoy of the Zaplir ſloop of warf ᷑ eee, 5 
was deflined any to'go to a' Certain atitude, aden al fun Cupe 7 

Fini iſerre, being ordered on the Liſbon ſtution; and accordingly | | 

the ſhip and convoy ſeparated, „and the ſhiprabrived ſaſe cat | 

London. The only queſtion in the cauſe Was, Whether, hy 

the terms of the policy, the condition for the retuin of pro- 

mium was A departure from Gibraltar with ſuch convoy as could 3 

be met with, for whatever part. of The wtyage' that might happen 1 266 J 

to be, of or a departure with convoy for the voyage. Tho trial came. ad er 

on. before Lord, Mansfield and a common jury, when a verdicr 


Was found for the Mis, | ere ite 10 bai ic nog 
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Ah qe ual poſh hey Uh Mo e. . Ae 


the pars voyage. was e 965 ex on = ? 


been added. and Aar 8 by this uſage, the 2 3 r & Hang Me” 
r the'vdyage”* 

had received 2 technjcal 85 08 x i lde fip- 

nifying, whatever cohyoy t the ſhip ſh ould depart with, whether Py 

for a greater or Jeſs part « of the ; voyage. Y 157 5 9 dar 1 
alſo produced, which had bee . up at the office'of the - 
ſame broker, who had I that w Ame en oceafi.n 

tothis cauſe, i in which, the words, 10 5570 the 1 ole 6r or 

0 England, rh were added. The Han 5 that abe 

time when he left Gibraltar, no other convoy was to d Had. 


The witneſſes, fort the: defendant ſwore, that 2 underſtood 

: the od ; 

the words & with / con 0 mean 614% 4 1 75 14 „ 
oh.” E458 X | 


and the broker Haide thatauAt, $96, Tine: policy wa 
he underſtood and apprehended i it was fo underſt 8985 


Parties, Ou the convoy was to be for the EL Fi 
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AP. — avis ſuch as was W convoy for the yoy. 
age was meant. His Lordſhip, after ſtating the evidence, 
ſaid, that when the caſe was opened, be thought, on the face of 
the policy, that the words muſt mean for the voyage. He had 
not admitted the counſel to aſk. the opinion of the witneſſes 
ven the conſtruction ;; but to learn whether there was any ulage 
5 in this caſe, which would give a fixed technical ſenſe to the 
words. This was a queſtion of fact to be tee tor exi- 

dence, and proper for the conſideration of oat 


* avi 


ener e 


. ime bebe ber. 1 . i p 


3 T Han 


Lord Manifeld. —«On the words I "was 88 of opinion 

.that the policy meant a departure. with convoy intended for the 

_ 3 voyage. The parties could not mean a departure with con. 
x 3471 voy, which might be deſigned to ſeparate fromthe ſhip in : 
minute or two; though when convoy for the whole of a voy- 
age is clearly intended, an unforeſeen. ſeparation is an acci- 
dent, to which the underwriter i is Tiable ; for the meaning of 
ſuch a warranty 1s not that the ſhip and convoy ſhould cont: 
nue and arrive "together. But 1 ſtill think that the evidence 
Was properly admitted at the trial of this cauſe; becauſe the 
"fenſe contended for by the plaintiffs, was not inconſiſtent with 
the words of the policy, and therefore it was material to ſee what 
7 2 uſage was. I laid great ſtreſs on Mr. Gorman's teſlimom. 
1 did not conſider bim as a common witneſs.” However, it 
ſeems, from what I have heard ſince, that people in the city 
re diſſatisfied with the verdict, and think the evidence of the 
plaintiff 's witneſſes was founded on a miſtake.” Certainly" eri 
cal niceties ought not to be encouraged in commercial con- | 
cerns; ; and wherever you render additional words -ueceſlary, 
and multiply them, you alſo multiply doubts and criticiſms, 
It may be hard, becauſe words have been added in ſome in- L 
- ances, to force. A conſtruction in this caſe, from the omiſſion 
© of them, _ The queſtion is of hk e '—The rule 

1 therefore made Wache. | 


| 0103.2: a fs 
Neve, 5 8. be n new trial came on before Lock Mita 4 thi gang 
note (7). * after 75 Tini term, 19 Geo. 3 when the verdict was ' found for 
che defendant, the inſurer, 1 
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e has been thus ſettled, that a ſhip muſt depart CH AP, 
with convoy for the whole of the voyages yet in tbe laſt caſe, Ann 
it was truly ſaid by Lord Mansfield, that an unforeſeen ſepara- Doug: 73- 

tion is an accident, to which the underwriter is hable. It is TPO, 166. 
the law of reaſon and common ſenſe ; for it would be the 8 
height of injuſtice and cruelty to heap misfortune upon miſ- ; 
fortune, and to ſay, that becauſe à ſhip has been ſeparated | 1 
ſrom her convoy by ſtreſs of weather, or the fury of the ele- e 
ments, (perils in ſured againſt by the policy), that the inſured 
| ſhall fuffer ſtill greater miſery, by being deprived of that in- : 
demnity which he had ſecured to himſelf by paying a ſuf- OS. 
ficient apd adequate premium. The law of England does va 
not tolerate ſuch principles ; and the firſt decifion upon the 
ſubject was ach that it never has been departed, Irv | in n any 7 


3 
| inſtance, 
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Aſſumpſit on a 1 70 icy. of F infardnce Fee in 5 uſual form, - 1 248 1 | 
'« from London to Cadiz, - - warranted to depart with convoy.” Jeffery e. Le-. 
Upon the general iſſue pleaded, the jury found a ſpecial verdict, — 
ſtating, that the ſhip did depart from the port of London, i n 216. 
| 1 Shower, 320. 
company of the. convoy intended, and failed together as far as 4 Mod. 58. S. C. 


the Ile of WW ght, in purſuance of the voyage towards Cadiz; 5 
and there they were ſeparated by ſtreſs of weather; ; that the 
convoy put into Torbay, and the inſured ſhip into the port - ; Ko 
 Fowey in Cornwall,” That three days afterwards, the Wind oY 
ſetting right to bring the convoy down the channel, the maſter 5 | 
of the inſured ſhip failed ont of Fowey on purpoſe to meet the yo oy 
convoy; but it did not come: and then the infiired hip Was | 3 
ſeized with another ſtorm, ſo that ſhe could not return from | 
whence ſhe came, but was driven upon the French coaſt, and 
n taken e's the ee os a: 

After ſeveral arguments of this is ſpecial verdi the plain Carthew, 18 
had judgment per rotam curiam ; and their ptincipal reaſon 
was, becauſe there was no manner of neglect, or other default 
found in the maſter of the ſhip; but it appeared he had done all 9 
in his power to keep in company of the conv It is found 
expreſsly, that he departed with convoy MA has firſt. Port, „ 
which N the words of the 'policy : but i would have n 

ee 1 4 18 been 
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. deen other wiſe, if any fraud or neglect had been found in the 
. miaſler of the inſured ſhip after his departure, notwithſtanding 
beo departed out of the firſt port withiconvoy3 forthe weaning 

; of the words te bern to. depart with convoy! is, that 'the 
inſured ſhip ſhould keep company with the curd: aer the 
Vol voyage, if poflible. ©2607 Ha mon mb 331 0 1 
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As tothis point Exen vrhere the ſhip has by.tempeſtuous wanker "Ha pre- 


nts vented from j Joining the convoy at all, at leaſt, of, receiving 
. dane Pro- the orders of the commander of the ſhips of war, if ſhe da 
doubt may ariſe every thing 1 in her power to effect it, it ſhall be deemed a ſail 


acorn m__— ing with convoy, within the trams of the Tema. 5 
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2 . The plaintiff "yy in N on goods i in a the Jaun and Fan, | 
1250. from Gottenhurghto London, with a warranty #0 depart with 
" » convey from Fleckery. | In Fuly 1744, the ſhip failed from 
oy Gottenburgh to Fleckery, and there the waited for convoy two 
[ 349 ] months. On the 21ſt of September, at nine in the morning, 
| three men of war, who had one hundred merchant ſhips.in 
convoy, ſtood off Fleckery, and made a ſignal for the ſhips there 

to come out, and likewiſe ſent in a yaul to, order them out. 

There were fourteen ſhips waiting, and the John and Fane gol 

out by twelve o'clock; and one of the firſt ; the convoy having 

failed gently on, and being two leagues W It was a hard 

gale; and by fix in the afternoon, the ſhip came up with the 

fleet; but could not get to either of the men of war for ſailing 

orders, on account of the gale of wind. It was ſtormy al 

night, and at day- break the ſhip in Aus dia was in the midi 

of the fleet 3- but the weather was ſo bad, that no boat could 

be ſent for ſailing orders. A French privateeer had ſailed 

amongſt them all night; and it being foggy on the 22d, A. 

tacked the John and Fane about two, who kept a running 

fight till dark, which was renewed the next morning, when 

ſhe was taken. For the defendant it was inſiſted, that this 

hip was never under convoy, nor is ever conſidered ſo, till 
they have received failing orders; and if the weather would not 

| Fra the captain to get chem, he ſhould have ez back. 
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Sir William Le. But the Chief Juſtice; and. oe were, e bath of opinion, that 
as the captain had done exery thing in his power, it was a des 
Woo © 7 | | * 
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parting with convoy: and choſe agreements are never confined G& A 4 
to preciſe words; as in the caſe of departing with convoy from _ 
| London, when. the place of rendezyons is Seeg, 3 loſs in, gar 
ing ne is within the 6 youny's J Jo.fhe plaintiff: recovered. 
* 4O8fae9 95534 109 gia bsuflnt 
1 a is r it all 5 8 ſaid, that, if there; he ä 5 
an opportunity of convoy; if the convoy throw out repeated 5 a 
fignals to join; and by the negligerice and delay of the capfaig q cult 07/2 
of the inſured ſhip, the opportunity be loſt; the:watramyto = $ ants 7 7 


2 'n 
depart por per Es; . ee and the underwriter 1 bi 020 
3+ 44 bv? 
is diſcharged, * n n ns OF? 1 S032 01 9 fl 1 1390 9115 by vie hb Ss 
TH KADY: 45 wo BOT $a bat. off it. AUNT OFTO3 i! 1. Selz e sol Bt] of on 1 


Thus in an . on a policy of 8 tried before Lord Taylor 2 8 
Mansfield, the plaintiff \ was nonſuited, there being a warranty Stiege 
to depart with convoy; and it appearing from the evidence, 2 
that the commodore of the convoy had made ſignals ſor failing 4 Ge 3. 
from Fpithead'ts St. Helens the night before, aud had made | 
repeated ſignals the next morning from ſeven o'clockvell | © 
twelve, notwithſtanding which, the ſhip-inſured | had-negletted 
to ſail with him, and did not ſail till two hours after, i ed 
feen of cd be was taken by a 1 (a 9.907 © 

14 * $3: LOL 1 315 41 15 
Although we have thus ſeen, that a ſhip, mult,not,volunta- 
ly depart from convoy during the voyage (2), yet this ſpecies | - 
of warranty muſt always de. conſtrued with reference. to. the þ 
uſage: of trade, and to the orders of government. For if the 
courſe upon a particular voyage has. been to have a relay f | 
convoy, protefling the trade from one port to another ;;,or if | 
government appoint a convoy to eſcort, the trade gf a place 
to a given latitude and no farther; and there be! no other 
convoy on that Ration, a veſſel, taking, the advantage of ſuch 
a convoy, has d with the e to: faib with con- 
yoy for we N Te e et 6-103 in ſalgn | 
. 101 n9A63 26% 211. 


Thus i in an inſurance on the ſhip William, e af and rim Smithy, . Read 
Londen to Jamaica,” warranted, to port with: ETC forthe . 


. Eaſt. 1781. 
His Bt 1 þ 3 
(a) As to the duty of the 2 e fot voy to 1 3 ſhips, f 


jt preſcribed i in the ſtat. of the 13 Ch. 2. frat. 1. c. 9. 2. Whichi.re : 

yu confirmed by the 22d of Geo. 20 c. 33. TS fey 43.09! 505 A* 5 ill. * 2 
00 This i is nom probibites by Kite. Ser poly, 3077 N ot 26 
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C HAP. 
XVIII. 


De Garay v. 


Chggett, Lon- 


don, Sittings 
after Mich. 
1795. 
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Eguino v. 
Bewicke, 2 H. 
Bhck. 554. 


OF NON-COMPLIANCE 
voyage, Lord Mansfield, in the courſe of his ſumming up to the 


jury, faid, A warranty to fail with convoy means with ſuch 


a convoy as government pleaſes to appoint; and whether 
it conſiſts of ſeparate ſhips at different {tations or not, it is 


< a convoy for the voyage; 5 e on that point there is 


no daabt. {RIM 


The ſame doctrine was held by Lord Kenyon, in an action on 
a policy of inſurance at and from Cadiz to Amſterdam, war. 
ranted to ſail with convey.for the voyage. The ſhips inſured 
had failed from Cadiz under a Britiſb convoy; and were loſt 
before they reached the Downs, where it was alleged they 
were to have taken a freſh convoy for Amſterlam. The un- 
derwriters inſiſted that the convoy ſhould have been direct to 
Amſterdam. The aſſured, on the other hand, contended, that 
all convoy muſt be according to uſage, and that in many 
voyages there is no ſuch thing as a direct convoy, but that the 
veſſels proceed by relays of convoy from flage to flage. The 
ſpecial jury, with Lord Kenyon's approbation, gave a verdict 
for the plaintiffs. And although in that caſe, it is true, the 
underwriter had adjuſted the policy with full knowledge of all 
the circumſtances, which his lordſhip ſeemed to think con- 
eluſive, yet there were other cauſes on the ſame policy, where 
there was no adjuſtment ; and upon Lord Kenyon and the jury 
declaring that, without conſidering the adjuſtment, they 
thought the warranty. had been complied with, the plaintiff 
had a verdict, and no motion was ever Bran for a new 1 80 
e ee ee 33 h Oy 


— 


Tg alſo the court of Common Pleas decided in an action on 
A a policy on the ſhip Little Betſey, at and from London to St. 
Sebaſtian, warranted to fail with convoy. The ſhip failed with 


other veſſels under convoy of ſeveral ſhips of war: and after 


a certain latitude, the Meaxel, one of the nien of war, was de- 
tached to convoy the Spaniſb ſhips; but the captain of that ſhip 
had orders to go with the S/. Sebaſtian ſhips no further than 
Billoa, and in faft he went no farther. A verdict paſſed for 


the plaintiff. When the caſe came on beſore the court on a mo- 
tion for a new ee it was argued for the underwriters, that 


watrr anties 


20 2 
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warranties are to be ſtrictly eomplied with; and that however C = | A F. 


ciple was the ſame; and that a convoy to the latter place could 
no more be conſtrued to be a convoy to the former, than a 


convoy to the Cape of Good Hope could be a convoy to the Eaſt : 


Indies, and for this was cited Hibbert v. Pigou (ſupra 339). 5 


Mr. Juſtice Buller, —*< The caſe of Hibbert and Pigou is not 
applicable to this, for there a convoy | was appointed and 
actually ſailed from Famaica to England; as to the inſtance put 
at the bar of convoy to the Cape of Good, Hope, I entirely differ 
from the counſel. on that point; for if government thought 
a convoy to the Cape was a ſufficient protection to the EI 


India trade, and the uſuge were for the Ea India ſhips to fail 


with a convoy only to the Cape, and to conſider that as the 
Eaft India convoy, and no other convoy was appointed to the 
Eaſt Indies, I ſhould hold that the warranty was complied with; 
though I agree it there was another convoy to the Ea Indies, 


it would be otherwiſe. T*. te of a merchant ſhip has 


the 1 to he Ling! s officers, but ouſt take ſuch convoy 


as he finds, Iam enen of opinion that erg is no ground 


at all for this motion.“ 


f M Juſtice Heath. I am of the ſame opinion. The 
owner of a ſhip, when he makes an inſurance, cannot know 


| the orders of the Admiralty 2 re 


M. Jules Rooke. . ground ſtated at the bar ts 


to me to be more fit for the jury than the court, and the j mw 
have found that the convoy was ſathcient.” | 


! 


Lord Cpt Juſtice B.. 1 am \ ſatisfied with the finding 


of the j . 


The rule fora a new «tral was terefore refuſed, 


The failing with convoy hon added 0 much to the ſeemity 
af our commerce in time of war, that in the year 1798, an act 


Au 


of 


| near the port of St. Sebaſtian might be to Bilboa, yet the prin- — | 
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5 f yl 1 S 10 4G 420 Ns! 211 7 wiitz 
C 1 * P. of parliament paſſed f for, the f purpoſe of compelling ſhips to fl 


mV ith». with convoy, and by. which alſo A conſiderable revenue "way 
8 Geo. 3. c. 76. e to be raiſed, | | fs 
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Sec. 1. & "The firſt. feftion af 127 A provides. that | it thay” not ot be 
lawful ſor any, ſhip. or veſſel belonging to any of his majeſty $ 
ſubjects (except as therein-after is excepted) to fail, or depart 
from any porte or place whatever, unleſs under the convoy and 


pmte ion of ſuch 1 of ha HAY, 5 e for th 
. err tis 1 95 323 


Fect. 3. That en other af having the JIE or com- 
| mand of every ſuch ſhip or veſfel, which ſhall fail or depart 
vnder the protection of convoy, ſhall and is thereby required ta 

uſe his utmoſt endeavours to continue with ſuch convoy during 

the whole of the voyage, or during ſuch part thereof as ſuch 

convoy ſhall. be directed to accompany and prote&& ſuch ſhip, 

| and ſhall not wilfully ſeparate or depart therefrom upon any 
* * _ pretence whatever, without order or leave for that purpoſe 


. ym. the oficer having fl the command of ſuch conyoy, 
ENG 
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Sed 3. FM 11 is allo enafted that if the maſter. o or r commander of any 
Dip which 3 1s by this at required nat to fail without convoy, 
Mall fail without convoy; or havin ſailed with convoy ſhall 
wilfully depart therefrom, without ; firſt. obtained from 
the perſon entruſted 1 with the charge of ſuch c convoy, every 
fuch maſter Thatl forfeit 10007. and in cafe the whole or any 
part of the cargo conſiſted of naval or military ſtores, the pe- 
nalty 1 is 1 500 . with a a power in the court, where the aAion 


may happen to be brought, to \ mitigate the ver 00 as they 
e reduced to. leh ; $ ſum tl than 50 . ” 
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sea . By ſeftion the fourth, it is OPER YE ON 
' without or a wilful deſertion of, convoy, every inſurance or 
5 contrat or agreement for any inſurance upon ſuch ſhip, or 

bods, * merchandize laden thereon, « or upon any pro- 

= eig ioht, | or other ' intereſt arifing aur of the © fame, 

wheteon mar es may awfully be malle, (and which wall be 

the — of the nile commander of the tip, to fail- 
1 ng - 


2 


WIL WARRAN TIES, 249d 
ing without convoy, or wilfully quitting the ſame, or of any 18 Sk a F. 


7 . a ow 


- 


perſon interelled'i in loch velfel of 


» $a» © 


ſuch ſhip or veſſel to ſail without pi. of 0 10 fn 
rate therefrom), ſhall be null and void, to all intents and pur- 
poles both at law and in equity, any contratl or agreement bo 

the contrary notwithſtanditig and that nothing Thall be re T 1 a 
covered thereon by the aſſured for loſs or damage, or for = 
premium, or consideration in nature of a premium, which ſhall 
have been given for Tuch inſurance: and if any party to ſuch 
inſurance, or any broker or other perſon ſhall tranſact a ſettle: 
ment on ſuch inſurance, or allow any money in —_— on 


ſuch inſurance, Way! mo 11 ſhall forfeit W 5 


4. 7 pn 


It is alſo; provided, Had the officers of the cuſtoms ſhall not sea. 5. 
permit veſſels to clear outwards, till they have given bond, 


with one ſurety, in the penalty of the value of the ſhip, with 
condition that the thip fn n not fall Pers nor wilfully' 95 


ſrt the convoy. tee JJ 
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By the KN po this at is not to fiend to "reltas' 8 not Seck. 6. 
required to be regiſtered by any acts then in force; nor to any 28 June 17558. 
ſhip, having : a licence fi igned by the Lords c of the Admiral 3 . 
to fail without convoy, or by ſuch perſohs 3 as ball be duly i 
authorized by them for that purpole; ; or to any ſhip proceeding | 
with due diligence | to Join convoy from the port or place 
at which the ſame mall be cleared outwards, f in caſe fuch con- 
voy ſhall be appointed to ſail from ſome other port or place, | 
except as to the bond hereby required to be taken 1 upon the 5 
clearance outwards ; or to any ſhip bound to or from any port | 
in Ireland; or to Nie bound from one port to another in Great 
Britain; nor to ſhips i in the ſervice of the "Loft India, or Hud. | 


Jon $ Bay, Fammpanies. 25 | SE 3 
* W353] el r f3HIQ j 5 a Th 3a . 


"Io the eighth ſeftion, * a; is not to extend to his fail- 800. 3. | | 
| ing from foreign porta, in caſe no convoy i is appointed. by the tl 3 
Lords of the e of England, or perſons authorized by | 
them at ſuch foreign ports, 19 appoint conveys, or to Ee - 


mm for li wüho Ut Conv, Nen M de ie 
The 
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e H AP. The Lords of the Admiralty are to give notice in the Gazetjs 
an maſters of ſhips ſhall have on board, flags and vanes for 
Sea. 9. the purpoſe of diſtinction, and of anſwering ſignals ; and with. 

out b which 4 are not to be cleared out wards. 

Sea. 16. So much of the 4 af the 33 Gee. 3. 1 66. fee. 8. 1 ag 

makes the maſters of ſhips under convoy liable to be articled -. 
in the Court of Admiralty for diſobeying ſignals or other lawful 
commands of the commodore, or deſerting convoy, and finable 
at the diſcretion of the ſaid court, in any ſum not exceeding 
5001. and puniſhable by impriſonment, not exceeding one 

year, ſhall be painted on a board, and affixed on ſome con- 
ſpicuous and convenient part of every ſhip which by this aft 
is required not to ſail or depart, without convoy; and that in 

default thereof every maſter or other perſon, haying the charge 
or command of any ſuch ſhip, ſhall forleit, for every ſuch 
offence; the ſum of 50 l 
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Sec. 11. The eleventh ſecdion direQs, that if any / ſhip, 0860 by 
ttsis act not to fail without convoy, ſhall be in imminent danger 
of being taken by the enemy, the commander of the ſhip ſhall 
make ſignals by firing guns to convey information of his 
danger to the reſt of the convoy, as well as to the ſhips of war 
under the protection of which he is ſailing ; and that in caſe 
he is taken poſſeſſion of, he ſhall deſtroy all inſtructions con- 
fided to him, relating to the convoy; and every commander 
wilfully neglecting to make ſuch ſignals, or to deſtroy ſuch in- 
ſtructions, ſhall, for every ſuch offence, forfeit a ſum not ex- 
8 8 1001. 
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The remainder of this Natute 3 is employed in dcedling bow 
the duties ſhall be n and collected. 


| The third and laſt ſpecies of warranty, which falls er our 
[ 359 ] 

conſideration, is.that of neutrality ; or that the ſhip or goods 
_ "inſured are neutral property. This condition is very different 
From either of the two former; for if this warranty be not com- 
plied with, the contract is not merely avoided for a breach of 

| the warranty, but it is abſolutely void 4b initio, on account of 

3 | fraud, 


* 


* - — — . 1 I ; > Vs x - 
5 5 > < DR: S —— —„Ht- HR — — — — — — n 
7 2 x = 3 . I 2 9%, i ö wa BED TIS 5 
$43 : S Ur 7 CES * HG "a = y oy £ 194 wv 
:: AAA Eg ae . POR I ͤ ²˙ ES Ape Eg 
= To ng — TAS =E, — — 2—̃ — —— P 
2 2 ———— — = — — 2 
- — . — ” _ _ _—_ - — - — > — — — — —— — — — — - - 
= n - - — 2 = — — Pe 64 a == _— - — a be SI, —2 EE NES —— — — 
— * > T 2 7 = * A =_ 7 = = =T * — * — — . T 2 > —_ 2 2 * * — —— 1 
> — & — De r — —— 3 = 2 — * * 5 . 5 * * 31 * = 2 - _ SIE * 2 - Y 4 75 8 
— — 2 X —— — — — — — 5 8 n * — L . _ 2 —— — —— CREE EE £4 * Cone es — =. 12 * . - EE; — bt; — 2 — — — = — PAR 

= — - Z — I 2 — 2 =D "If 8 2 2 — = —— — = - — — — c — — — — Z 

. 2 2 — Y —— = bY 7 =» an 4 = —_— n LY by — AE r ok BG 3 — * = IE? = — — — > —— r wy 9 a FE 
—ä— —— — — Con ——— . ore xc. ws ETD CET en I SIE nan ob a ont de — — - rm nn — — —————— . ˖§—525Qbu, ˙ gr So 
.. 2 c a 2 - ＋ PE cy — 2 —— IN S or: _ . ... 

= 4 — — WF 2 — — es — * — —— — * CIs 2 „ rn * N — o-;nw"=f7 * 5 7 "== Se: 
— — — — - — _ — —— — —— = — — 
— — —.— Eee nn Co = = —_— — 9 
— 
, 


Fn 
— 
— 
.. ——————— TS BET Ga 4 — 
> —— ! ESD — TY ee. — 
- : * = — — x ö——— —— 
——— 


25 


— 


2 TAL: 2 J " 
—2— 
— ron — > * — 
Is {Is ove wm) ne ones = 


Fd 


Lea In. 1 — — <4 
- — — A 
— — — — — . 
nt — — 
=== ED OD IST — 
— — — —— 2 
— - — —— 2. 
— — —— - ẽũ —— 


WITH WARRANTIES. 


330 


fraud. Thie ground was entered upon in the chapter of fraud; C Ly A p. 


and the principle, on which the difference turns, is this. A- 
man may warrant that his ſhip ſhall fail with convoy; and if 
that condition be not complied with, it is not his fault, becauſe 
it depends upon the acts of other men 4 but ſtill he is the ſuf- 


Vide c. 10 


ferer, for he loſes the benefit of his contract. So alſo if he war- 


rant to ſail on a particular day. and do not, he is guilty of no 


crime ; for that was a circumſtance, the performance of which 


depended on a thouſand accidents, ſuch as wind, weather, re- 
pair, c.: but as he had expreſsly undertaken, he loſes the ef- 
fe& of his policy by non-compliance. But in neither of theſe 
caſes, as I have ſaid, is the inſured, making ſuch a warranty, 
guilty of any offence. Not fo with him, who warrants pro- 
perty to be neutral. That is a fact, which, at the time of in- 
ſuring, muſt be within his own knowledge; and if he aſſert 


ir to be neutral, knowing it to be otherwiſe, he is guilty of 


a wilful and deliberate falſhood, and incurs moral turpitude. 
In ſuch a caſe, therefore, the contract between the parties is 
abſolutely null and void to all intents and purpoſes. 


Thus on a Fecht lected for the opinion of the court, 
it appeared that an action was brought for the recovery of a to- 
tal loſs on a policy of inſurance made on goods, on board the 
ſhip Bona Fartuna, at and from Narth Bergen to any ports or 
places whatſoever, until her ſafe arrival in London, ( warranted 


neutral ſhip and property. The ſhip, with the goods ſo being 


on board her, after her departure from North Bergen, and be- 
fore her arrival at London, proceeding on her voyage, was, by 
force of the winds, and ſtormy weather, wrecked, caſt away, 
and ſunk in the ſeas; and the ſaid goods were thereby wholly 


loſt. The ſhip called La Bona Fortuna, at and before the time 
the was loſt, was not neutral properly, as warranted by the ſaid 


Woolmer v. 
Muilman, 


4 Burr, 1419. 


x Blackſt. Rep. 
427. Vide antes 
p · 8 
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policy. The queſtion was, whether, under ſuch circumſtances, | 


the plaintiff could recover.” Lord Mansfield, after hearing 
counſel tor the plaintiff, ſtopped thoſe for the defendant, lay- 
ing, the point was too clear to be argued. There was a 
falſhood, with reſpect to the thing inſured ; for he infured 
neutral property, when it was not fo: therefore there is no 
Centratt. We miſt give judgment for the deſendant. - 


* 


e H A P. 1 however, the hip and property are neutral at the tima 
8 vrhen the riſk cotnmences, this is a ſufficient compliance with 
a warranty of neutral property: becauſe it is. impollidle for the 
inſured to be anſwerable for the conſequences of a war break. 
6. : | ing out during the voyage. The inſurer takes upon himſelf 
| the riſk of peace or war; they are 5 events, equally 
3 5 known to both parties. big 


e The mit infeted As ſhip the Yonge Herman Hiddings, 
— . and her cargo, at and from L' Orient to Retterdam, warranted 
| « a neutral ſhip and neutral property.” The ſhip being cap- 
tured in the courſe of her voyage by ſome Engliſb men of war, 
the plaintiffs brought this action againſt the deſendant, one of 
the underwriters on the policy, ſtating in their declaration, that 
the defendant ſubſcribed the policy on the 28th of November 

1780, and averring that the ſhip and cargo were, a! that time; 

neutral property. The trial came on before Lord Mansfield at 

Guildhall, when a verdict was found for the plaintiffs, ſubjeR to 

the opinion of the court upon a caſe ſtating, that the ſhip in 

queſtion ſailed from L'Orient, on the voyage inſured, on the 
11th of December 1780, baving the inſured cargo on board, 
and both the ſhip and cargo were neutral property at the time of | 
the ſhip's departure from L. Orient, and ſo continued until the 
aoth of December 1780, on which day hoſtilities having com- 
menced between the Engliſh and the Dutch, the Dutch ceaſed 
to be a neutral power, and the ſhip and cargo ceaſed to be 
| neutral property. They were taken on the 25th of December 
[ 252 } 1780, and condemned as lawful prize, in the Admiralty court, 
N on the 19th of February 1781. 

Lord Man: field.“ Many points N been gone into in the 
*Uù̈rgument on both ſides at the bar, which are not neceſſary for 
the deciſion of this caſe. F or inftance, there is no doubt but 
you may warrant a future event, But the ſingle queſtion here 
is, what is the meaning of this policy? I had not a particle of 
doubt at the trial, and I know the jury had none; but Mr. Lee 
preſſed for a caſe, and I granted one out of reſpe to him. 
What is the caſe ? It is an inſurance upon a ſhip and her car- 
go, at and from L' Orient to Roilerdam. The inſured warrant 

Ws | V 
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them neutral, aud Werle ant Sevi rs the irt to add c U 4 b 
by conſtrüction, & and ſo ſhall 1 ontinvgdaring the whole yoy= — | 
« age.” be tontrabt 1 is not. ſo., The e inſured tell the ſtate 
of the ſhip” and goods thing, Dd ths infurers take upon them. | 
ſelves all future events and riſks, from men of wat, knemies, de- 
tentions of princes, ec. The parties tbewſelves could not 5 
have changed the nature of the property; but they did not 
mean to run the riſh of the war. If it made a diſſetence what 
country the property belonged t to, the underwriters ſhould have 
enqulred. The nk of future v WAE is taken by the underwriter 
of every policy. By x an implied warranty every ſhip muſt be vide alte, c ti 
tight, ſtaunch, and firong ; ; but it i is ſufficient if ſhe be ſo at 
the time of her failing. 'She may ceale to be ſo in twenty 
four hours aſter her departure; and yet the underwriter will 
continue liable. The caſe of Lilly v. Etuer turns quite the Vide ſupta. 
other way. The deciſion there was, that the ſhip muſt fail 
with convoy, according to the uſage gf the trade; that is, 
convoy deſlined to go as far as Uſual i in that voyage. The pre- 
ſent is the cleareſt caſe that can be: The warranty is, that 


things ſtand 0 ar the time; not that they ſhall anal 3 
Mr Juſtice Alus and Mr. Jultic doin} concurred. | 5 


Mr. Juſtice Baller, —* The caſe of Lilly: v. 2 5s e 
againſt the defendant, for it was riot conterided there that the 
ſhip muſt tontinue with the convoy during the Whole N 
The Pita was e to the ra Oh! _ 


Er 
* +; 


4 1 


4 
N 


And afterwards in 4 @ ſubſequent caſe of Sabie! v. Jenſon 444, PE 
in the courſe of the argunient, Mr. Juſtice. Buller laid; I do 4 ; 
nat agree with. the counlel, Who contend, that the property | 4a "4p 
muſt continue neutral during the whole voyage! if it be neu⸗ I 


tral at the tithe of failing, 8 war break out the Tem) 4% 
255 underwriter 3 is] liabe 


5 * 3 * 34 


% * 43 2 3 N 12 0 1 * 
ans % * 4 : 


= 5+ 9 ; 
+ 67 $1 aw. 8 


And in a x fill later FIN ITY See on 15 tia bebte Lord 
Neon at Gael this point was, one amongſt; athers ſaved » 


for the | opinion 0 f the ourt.. of King's. Bench. But When * and Ano. 
the caſe came on. to be argued; the counſel for the;defendant thy” . Gurizy, 


R. „ 
wandoned the objeAion upon the authority of Eden v. Parkin. = 
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OF NON-COMPLIANCE 


Cc H A P. ſon; and Saloucci v. Falnſan: ſo that this Pre _y now be 


XVIII. 


Havelock v. 


' Rockwood 


8 Term R. 268. 


See the caſe of 
Flad Oyen, Dr. 


#R38binſon Caſ. in 


the Admiralty, 
vol. I. p. 135. 


— 


conſidered as for ever cloſed. * | 


Hering ſeen 1 ſhall be deemed: a oe with a a war- 
ranty, aſſerting that the property inſured is neutral; and having 
alſo conſidered what effect the breach of ſuch a warranty has 
upon the contract of inſurance; it may. be proper to obſerve, 
before this chapter is cloſed, how far our courts of law hold 
the ſentences of foreign courts to be concluſive evidence, that 
the property was not e 0550 to diſcharge the under- 
Writers. 4. . 1 


Before we proceed to the conſideration of the effeQ ol 
their ſentences, it is proper to obſerve, that the foreign courts 
here alluded to, the ſentences of which are in any cafe to be 
held concluſive, muſt be ſuch courts as are conſtituted accord- 
ing to the law of nations, exerciſing their functions within the 


belligerent country ; a court of that ſtate, to which the captor 
belongs, held within its own territories. If therefore a Britiſh 


ſhip be captured by a French privateer, and carried into Bergen 
in Norway, a neutral ſtate, and there condemned by the French 
conſul, the ſentence is contrary to the law of nations and il. 
legal; and if after ſuch a ſentence, the owner re- purchaſe his 
| ſhip at a publick auction, he cannot recover the re-purchale | 


money from the underwriter. Such a contract is in the na. 


ture of a ranſom, and illegal. The court of King' s Bench, 
in deciding the above point, ſaid, it was a queſtion affecting 
all commercial ſtates, and the point had lately been ſolemnly 
decided by Sir William Scott (the Judge of the High Court of 
Admiralty), upon grounds that would recommend the de- 
With to all thoſe who filled Judicial ſituations (a).—lt i is Cet- 
n, indeed, that the deciſion of a French conſul in a neu- 
arg country can only be conſidered ; as the act of a perſon 
 deſlitute of all my NW over the e of his own 


(a) It was my intention to | have inſerted 1 very 8 3 of dit 


Vn. Scott, in the caſe of the Flad Oyen at length: but I forbear to do ſo, as it i 


now publiſhed at length in the 8 Term Rep. p. 270. note (a); and alſo a full 
report of the cauſe in Dr. Robinſon's late valuable and accurate 5 ae of Caſes 


argued and determined i in the High Court of Admiralty, 
| country, 
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country, and poſſeſſing that, merely by the indulgence of the 0 ** of . | 
country in which he refides; and who can have no pretence to . 
exerciſe a juriſdiftion in that neutral country in any matter, 

particularly in the matter of prize of was, in which the ſub. 

jects of n ſtates may be COnCENRER, TYLER 


But of: hs ſentences of enen courts of Abe duly Mugs . 


conſtituted, the courts of copia in ages wilt roared 2 Show. 23% 


In the fir caſe as to aths effe& of foreign Contec upon the : 
contract of inſurance, and warranties therein contained, it 
was held, that the ſentence of condemnation by a foreign 
court of Admiralty is not concluſive evidence, that the ſhip 
was not neutral; unleſs it appear that the condemnation went 
upon that ground: conſequently the underwriter , remains 
liable. A ſentence of a court of Admiralty binds all the 
world, as to every thing contained within it; but where the 
cauſe of condemnation does not appear to be on the ſpecific 
ground material to the point in iſſue, evidence 2 be ad- 
mitted in order to explain it. 


Inſurance of freight and goods.1 was ants x upon the ſhip "AY Berhardi & 
Jane (or Joanna) at and from lenice to Lindon, © warranted — 8. 
« neutral ſhip and neutral property. The cauſe was tried be- 
fore Lord Mansfield, at Guildhall, when a verdict was found for 
the plaintiff, ſubje& to the opinion of the court, upon a caſe 
which ſtated as follows : That the defendant underwrote the 
policy ; that the ſhip was taken by a French frigate, called La 
Magicienne, as ſhe was failing from Venice on her voyage to 
London; that the plaintiff offered to give evidence on the trial, [ 354 1 
that the property of the ſhip and the property of the cargo | 
were neutral; and that the papers belonging to the ſhip fell 
overboard by accident, after ſhe was brought to by the French 
frigate : but the defendant objected to ſuch evidence being re- 
ceived ; and he produced as the ground of his objection, he 
Ps of the condemnation of the ſhip in the French Ad- 


miralty Court, which was read, and is as follows: 


- 


* Touts Juan Maris de Bourbon, Dule de Phithieurs, Admiral « Almeris. 
4 of France, Seen by us, the proces verbal, made on board the The ] oanna,” 
8 | 66 ſnow | 


\ 
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. ſnow Jaauna, taken by the king's frigate La Magicienng, 
6 commanded by M. De Boades, dated the ad of December laſt, 

4 Signed Saint Owey, ſteward, Bauret, Dominico ant. Seen 

4 by the captain commander. Signed Boades ;—purp 

C that the ſaid 2d of December laſt, at five o'clock in the even- 
: e ing, his ſaid majeſty's frigate, La Magicienne, commanded 
by the ſaid captain De Boades, being ten leagues eaſt of 
Cue de Moulines, having diſcovered a ſnow ſleering ſouth. 
& ſouth-weſt, the wind ſouth-weſt, and having come up with 
« her, and ſtopt her, under Venetian colours, after an hour's 

& chacg, the ſaid M. De Boades ordered the captain to bring 
FS; on board his muſter-roll, paſſport, and bills of loading; with 
e which order the captain did not readily comply, under a 

e pretence that the ſea: was rough, and that his long boat was 

&- leaky ; but, being at laſt obliged to comply, upon threats 

e being made of firing on him, and being come on board, he 
declared, that, in gettirig up the ſbip's fide, the box containing 

* his mufler-roll, his patents, and paſſport, had fallen from his 

i pocket into the fea, and only ſhewed his bills of loading ; ; by 

« which they found the ſaid ſnow, the Joanna, of 14 men, in- 

& clabtag officers, commanded by Dominico Zan? of Venice, 
ene ſailed from Venice the 25th of September, with 4 cargo of 12 
©...» bales of ſilk, dried raiſins, oil, &c. and other effects men- 
« tioned in the bills of loadingby! him exhibited, for the account 

« of Jundry perſons i in Venire, conſigned to ſundry perſons in Ladn, 

« whither he was bound. Theſe goods going into an, enemy's '' 

hy country, and the loſs of his Papers, which had fallen into the 

fta, raiſing 2 ſpicions ; ; the ſaid ſnow had been ſtopped, and 

« carried by* bis majeſty $ frigate, La Magicienne, to Almeria, 
„ 8 PRI Wie. where he had been put into the hands of the conſul, after the | 


A = CE, SETS OE og 7 : CO = l f — 
— . => DIA Au — : I a * r —— n 
— EE? ... 2 — —— . II IGT Fa: a nr tu — — * 
* T- 2 — - - 0 — - £22) - - * 2 . = . — — — r $4 — S — II — 4 = 
Ea AS St = þ — 3 — : CEE NT EE bo a el Ws Je — — = G _— == hs . SE” 
— — ns — EDD ä Drs 5; "AP : * f — — 2222 — ; a - — A 0 . —— — 
— i Sx, Gn nn ——ů—————— — — — 9 © S — — — «I — * 
— atm SES — _ — ws * — - — 2 <IET — = * 2 — 
2 — = — ———— 2 — 2 —— — pe 8 0 == 4 IX CLAY i . — 
Wn ED NY N . - * IIB —— . — — A 8 Em tw, "ot 
CER I EnIT 4 — — 2 — = 3 2 7 — — g - 
* 2 LEE - edn - — 
7 — 8 — 5 5 2 — — 
- "SE 3 
5 


— 

3 
* — — 
— — = k 


— 


EFT be 
— 


nin — — 
—— 
EEE IE Emi 
— <2 - 


Ea 


Ec — 
1 = — —— — — — 2 
— 1 33 — 
Ve = —_ —— * 4 L 3 
1 2 1 — 
— 1 r ES 


—— 
DRESS 


bd 


« Bouret, ning on board the ſaid . bad put their ſeal o on 

the faid ſnow, where they found no papers; and taken on 

« board the faid ſhip ten of the faid ſnow's crew, which were 

s:. 200 replaced by fix men from on board the Magicienne, and three 
« from the Atalante, with a coaſting pilot, who have brought 

| 20 the ſaid ſnow into the port of Almeria. The premiſes conſis 
dered, We, by virtue of the power delegated ta us as afore- 
3 5 6. id, he declared, and OR good prize, the 2 the 
« Joanna; 
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WITH WARRANTIES: 


¶ uus, her tackle, and apparel, together with the goods of © 


| « her cargo, and do adjudge them to the captors; that, in 


388 


Wit ” 


« conſequence of this decree, the whole be fold (if not already 


« done} in the uſual manner, and the produce divided according 


« to the deſire and ordinance of the king; made the 28th of 


« March 1778. We order, by theſe preſents, the vice conſul 
« of France, at Almeria, to look to the execution of this our 
« ordinance; and hereby authorize and command the firſt tip- 
« ſtaff, or ſerjeant, to proceed in all forms requiſite thereto.” 
« Done at Paris the 13th of January 1779, Riget.”” The 


queſtion ſtated for the opinion of the court was, whether the 


faid ſentence was not concluſive evidence againſt the plaintiff's 


recovering in this action. In the courſe of the arguments, the 


third article of the regulations of the marine of France, bear- 
ing date the 26th of Faly 1778, and alſo the praces verbal, made 


at the time of the capture, ihough not ſtated in the caſe, nor 
given in evidence at the trial, were ſo much referred to, and | 


ſeemed of ſuch weight to the court, that it will be neceſſary to 


inſert them in this place. Arret for the regulation of the marine, 


Ee. 26th Filly 1778. Art. 3. * All veſſels taken, of what na- 
« tion ſoever, either neutral or allied, from which it is known 
« that any papers have been thrown into the ſea, ſuppreſſed or ab- 
« firafted, ſhall be declared good prize; together with their 
« cargoes, upon the mere proof, that /ome papers have been 
« thrown into the ſea, without any neceſſity of examining what 


« thoſe papers were; by whom they were thrown 5 and event : 


« though a ſufficient quantity ſhould remain on board to juſtify 


« that the ſhip and the cargo belonged to friends or allies.”” 


The proces verbal need not be here repeated ; for although i it is 


not ſubſtantively ſet out in the caſe, yet it is copied almoſt 


verbatim in the ſentence of the French Admiralty. It was ad- 
mitted at the bar, that the ſentence had been appealed from, and 
had been affirmed; but nothing new or ſpecial appeared in the 


1 


proceedings on the appeal. This caſe was twice argued at the 


bar; and after the ſecond argument, the court deſired that it 


might ſtand over, in order to give time to apply to the deſen- 


dant for his conſent; that the above arret and the proces verbal 


ſhould be added to the caſe, To this Cn: the detendant e 


would not 3 


113 Foy wy 1 
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OF NON-C OMPLIANCE 


Lord Mansfeld, upon the firſt argument ſaid :—« The 4 
re are clear and admitted. All the world are parties to 
a ſentence of a court of Admiralty. Here there is a monition 
publiſhed at the Exchange; and in other countries, at ſome 
place of general reſort; and any perſon intereſted may come in 
and appeal at any time, if there has been no laches. If there 

has, the time of appeal is limited. But the ſentence, as to that 
which is within it, is concluſive againſt all perſons, unleſs re. 
verſed by the regular court of appeal. It cannot be contro. 
verted collaterally, in a civil ſuit. The difficulty here is, what 
the ground was, on which the French Admiralty went ; whe- 
ther the ground of enemy's property, or that of the papers 
| having been thrown overboard. By the maritime laws of all 
countries, throwing papers overboard i is conſidered as a ſtrong 
preſumption of enemy's property ; and upon that principle the 
arret of 1778 is founded. But in all my experience in Eng- 
land, I have never known a condemnation on that circumſtance 
only. It is made uſe of as a ſtrong ground of ſuſpicion. The 
arret is very rigid. It is difficult to find out what the ground 
of this ſentence was. I jncline to think the court went upon 
the ground of enemy's property, and conſidered the want of the 
Papers as 2 ſtrong preſumption of that fact; but they did not 
examine the captain upon interrogatories, as to the contents 
of the papers; and, upon the whole, enough does not appear 
an this obſcure ſentence, to aſcertain preciſely on what it was 
founded, and ſome other method ought to be taken to enquire 
what the ground of it was. As to whateyer it meant to decide, 
we muſt take it to be concluſive,” © 


 Willes and Afbhurft, Juſtices, concurred with his Lordſhip. 


Mr. Juſtice Buller inclined to doubt, and ſaid :—« To be ſure, 
the ſentence was obſcure, but, taking it altogether, he did not 
think there was much difficulty in diſcovering the grounds of it. 
The two circumſtances, of the cargo being conſigned to the 
enemy, and the falling of the papers into the ſea, are ſtated as 
the grounds of ſuſpicion. | The latter circumſtance, — papers 
falling into the ſea,—copld not be a ground of condemnation. 
The other could raiſe no other ſuſpician, nor a preſumption of 
/ thing elſe, but the FN being enemy's a" It 

0 OW? 
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follows, therefore, that the condemnation went upon that C H A . 
XVIII. : 
ground. If it had gone upon a wilful throwing of papers over- . 


}.ard; that would have been ſtated ſubſtantively as the ground. 
In the firſt place, lay the arret out of the caſe; and then wilſul 


throwing papers overboard is only preſumptive evidence of 
enemy's property. Then take the arret, ili yelful throwing 


overboard might have been uſed as evidence of enemy's pro- 
. perty, or it might have been a ſubſtantive ground under the 
arret : here it is not ſtated as a ſubſtantive ground.“ 


Lord Mansfield, after the ſecond argument, ſaid ; that if the 


proces verbal ſhould be agreed to be made part of the caſe, it 


would clearly explain the ambiguity of the ſentence ; as it ſet 
forth the ground for taking the ſhip to have been the arret of 
Fuly 1778. Without the proces verbal, he ſaid, the ſentence 
was equivocal ; it took all in; and it was difficult to ſay what 
it went on. If the papers produced to the captor were fair, the 
property was neutral. But the proces verbal pes the ground of 
the ſentence out of all doubt. 


Mr. Juſtice Buller alſo declared, that he ha the proces : 


verbal muſt be taken as part of the proceedings, and, as that 
expreſsly referred to the arret, as the ground of the capture, 


and the ſentence was conſiſtent with it, the ſentence muſt be 


taken to be founded on the arret. But he adhered to his for 


mer opinion, on the caſe as flated without the proces verbal, 
namely, that the interpretation of the ſentence, taken by itſelf, | 


muſt be, that the condemnation went on the ground of enemy's 
property, and was, therefore, concluſive againſt the plaintiff. 


The final refuſal of the defendant was ſignified by Mr. Lee, 
| who aſſigned as a reaſon for it, that the proces verbal was not a 


proceeding in the French court of Admiralty, but merely an 
account of what paſſed on the capture, reduced into writing, at 
the time. He alſo obſerved, that, in the ſentence, all the proces 
verbal, except the concluding part, which refers to the arret 
of Fuly 1778, was recited, and this afforded a ſtrong argu- 
ment for inferring,” that the court had purpoſely omitted that 


part of it, to ſhew that they did not ee the 1 on the 


Foy of the arr! 
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but he ſaid, he thought the juſtice. of the caſe might ſtill be 
got at, on the ground of the ambiguity of the ſentence, which, . 
did not mention a word about the property being enemy's pro. 
perty; ; that it was clear the French Admiralty meant to pro- 
'ceed on the ground of throwing the papers overboard : and he 
agreed with the counſel for the plaintiff, that the proces aur 
-pught to be cqufidered as part of the proceedings, and that the 
ſentence ought not to have been read. without it. 
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Mr. Juſtice . Buller thought chives was weight 4 in n what had 
| been obſerved by Mr. Lee, on the reaſon for omitting the con- 
cluding part of the proces verbal inthe ſentence. Indeed, it 
was not clear that what was now offered to be produced, way 
the ſame proces verbal which the ſentence recites; and if it 
could be ſuppoſed that the captain had made another, omitting 
the reference to the arret as the ground of the capture, that 
could only be accounted for, by his having found that the cap» 
ture could not be ſupported on that ground, 
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Mr: Jultice Wills thought it moſt manifeſt, that the proci 
perbal made at the time of the capture was that, on which the 
ſentence proceeded. The ſentence began with mentioning it, 

and recited it exactly, as to date, and every thing elſe, as far 

as it went. The word purporting did not require a recital of 
the whole; and i it was not necefſary for the Admiralty Court to 
ſet forth the captain's reaſons for detaining the ſhip. He had al 
along been of opinion that the ſentence was ſo ambiguous, that 
it did not appear that the cauſe of condemnation was that the 
property was neutral, and therefore had tha en ne- 
cellary | to explain it. 


Mr. Juſtice Abburſt concurred, as to the ambiguity of the 
ſentence, and that it was, alu eh not concluſive ; and on 
. that ground, Lord Mansfield, and Willes and Afbhurft, Juſtices, 
L 359 7 declared their opinion that the poſtea ought to be delivered to 
RE, the plaintiff, Lee ſtill urged the danger of opening the ſen- 
tences of foreign courts of Admiralty, which are generally 

ö informa upon er Lord guy laid all the ſuppoſed 
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— would be obviated, if the foreign courts would 0 AA Fs 
ſay in _ en « Condemned as enemy” 5 e | 


* SIG 4 


In the * juſt ire; ie 4 is 0 by all the judges, | 
that a ſentence of a court of Admiralty abroad is binding upon . 
all parties, as to what appears upon the face of it. And there- 8 
ſore if it appear evident, without a poſſibility of doubt or amſm- „ 
biguity, that the ſentence proceeded upon the ground of the 
property not being neutral, that is concluſive evidence againſt 
the inſured, that he has not complied witthis warranty; and 
conſequently the underwriter is no longer reſponſible. TOW! 
was fully ſettled in the caſe of Barzillay v. Lewis. 


6 ! 


W 


It was an Ane on a policy of inſurance on 2 ſhip from Barzillay v. 
Liverpool to Amflerdam, warranted Dutch property ; and it was Lewis, B.1 * 
| brought to recover for a total loſs, the ſhip having been cap- 22 Geo. III. © 
tured by the French, and condemned by the court of Admiralty 
there. The plaintiff (the inſured) was nonſuited in this action, * 
from an idea, that the decree of the parliament of Paris was 
deciſive againſt him, that he had not complied with bis war- 
ranty. Upon a motion to ſet aſide this nonſuit, the following 
facts appeared from the report of the judge who tried the 
cauſe: The ſhip in queſtion was originally a French privateer, | 
called L'Aimable Agathie, which was taken by an Engli/b = 
privateer, and carried into Liverpool; where ſhe got the name | | 
of The Three Graces. A merchant at Liverpool afterwards „ 
bought her for a houſe at Amſterdam, and a paſſport was ſent | 
for her from thence. She was then inſured by a Dutch name, 
and warranted as in the policy; the went to ſea, was captured 
by a French ſhip; and carried into $7, Maloes, where ſhe was 
releaſed by the Vice Admiralty Court, as being Dutch. But 
upon an appeal to the parliament of Paris, the ſentence was. 
reverſed, and ſhe was condemned as lawful prize, by the name 
of The Three Graces of Liverpool. It appeared in evidence, that 
there were certain French ordinances, which'ordain, that where 
more than one third of the crew of a neutral ſhip are enemies to. 
the king of France, the ſhip ſhall be confiſcated : that no ſhip: 
ſhall be conſidered as transferred, till ſhe has been within 
the po of the purchaler ; and that FOI ſhall be deemed. 
|; eden, 


OF NON-COMPLIANCE 


. fraudulent, unleſs the ſhip has been in the port from hence 
it has been obtained. The ſhip's. crew in queſtion, conſiſted 
of ſixteen, five of whom were French, four were Danes, two 

were Swedes, one was Dutch, one Portugueze, one' Hamburger, 

one Nortuegian, and one Iriſhman. Some of the crew ſwore, 
that they were hired by Engliſomen, and that both the ſhip and 

the cargo were Engliſh. They alſo ſwore, that when the ſhip 
which took them came 1n ſight, the-captain ſailed back towards 
the Engliſh coaſt : but one of the crew having informed him; 
that the ſhip in ehe ——_ I Engl iſh e he reſumed his 
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e 2 The ſentence of the court of Appeal in 
France is concluſive. The queſtion is, what that ſentence 
means. She is condemned as not being a Dutch ſhip. The 
5 warranty is, that ſhe is Dutch, which is falſe. The law of 
nations is founded on eternal principles of juſtice ; and in 
every war the belligerent powers make particular regulations 
for themſelves. But no nation is obliged to be bound by them, 
unleſs they are agreeable to the general laws of nations; but 
all third perſons and mercantile people are. In this caſe, the 
plaintiffs warrant this ſhip to be Dutch ; and they know they 
muſt conform to the marine regulations of France. The inſurers 
took the riſk upon this warranty ;. but her paſs was not agree- 
able to the treaty. The parliament of Paris did not condemn 
her as the Dutch ſhip of Amſierdam by her Dutch name; but 
as The Three Graces of Liverpool.” Indeed ſhe had none of 
the requiſites of a Dutch ſhip ; and the regulations require that 
ſhe ſhould have been into the port of the purchaſer, in order to 
transfer the property ; the knowledge of all which circum- 
ſtances the inſured, by his warranty, took upon himſelf, I am 
therefore of opinion, that the warranty was falſe.” 
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Mr. Juſtice Wi Iles, and Mr. Juſtice Aſoburft concurred. 


As to this point MI. Juſtice ee « The ſtrongeſt ground ed to be, 
— won, 4 that ſne was warranted to be Dutch property ; ; and yet had none 
ter, and Nr. Juſt. of the documents neceſſary to protect a neutral ſhip, conf, ent 


* COD with the regulations of the court of Frante.” er, rule to rt 
88 the was accordingly — 
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So alfo in another caſe, where an inſurance was made on C H A 
the ſhip Arainha de Portugal, at and from Li iſbon to Bombay, A 
rr anted a P ortugueze ip; 5 the ſhip was captured 1 in Decem- De Souza v. 
zer 1782, by the French, under the command of Monſ. de Suf- Guildhall after 
frein. The ſentence of Suffrein was in theſe words : We Hilary 178g. 


<0da 


declare that the ſhip called the Queen of Portugal, carrying 
Portugueze colours, was ſeized only in conſequence of the 

th article of the regulations concerning the navigation of 
neutrals, which ſays, that all ſhips of an enemy's conſtruction, 
which ſhall not carry a bill of ſale of a date prior to the hoſli- 
lities, ſhall not be confidered as neutral, and ſhall be declared 
good prize; and the ſaid ſhip having been built at Bombay 
under the name of Arnable, and navigated under Engliſh co- 


| lours till 1981, when ſhe took Portugueze colours, is abſolutely 


in the ſituation above-mentioned. The ſentence proceeded to 
declare, that the confiſcation did not proceed on the ground of 
want of papers, a verbal proces having proved, that they were 
deſtroyed by ſome ſeas ſhipped in the courſe of the voyage ; and 


it alſo ſtated, that there were no contraband goods on board, 


From this ſentence De Souza appealed to the council of 
prizes at Paris; and on the 4th of Fanuary 1786, that board, 
after reciting the ſentence of Suffrein, proceeds thus: We, 
« by virtue of the power given to us by our faid office of 
« Admiral, adopting the declaration of the bailiff e SuHrein, 
« have declared, and do declare the ſaid ſhip Queen of Portugal, 
c. good prize; and have, and do confiſcate the ſame for 
« the benefit of the king.” De Souza ſtill further appealed to 


the King in council; and on the Sth of May. 1787, the 


following ſentence was pronounced, after reciting all the for- 
mer ſentences and other documents in the cauſe: His ma- 
& jeſty has ordained, and does ordain, that the ſentence of ige 


Council of Prizes of 4th Zanuary £786, ſhall be ph a 


6 agreeable to its form and _ 


As ſoon as theſe POSE. were - Lord Kenyon, 
Chief Juſtice, was of opinion, that they were concluſive evi-  _ 
dence againſt the warranty entered into by the plaintiff. The 
courts abroad, whoſe ſentences have been mentioned, were 
competent | to the deciſion of the Point; and we muſt ſuppoſe 

that 
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Vide fupta. | enemy. In the caſe of Bernardi v. Majjeue, the decifion of 


__ OF NON- COMPLIANCE. 


CH AP Far they have done properly, and have acted ente to 
XVIII. 

0 „the jus inter gentes. This ſhip was condemned becauſe he 

See the opinion had not thoſe documents to prove her neutrality, which are re. 


of Lr — quired by the ordinances of France. The courts which con. 


dauere dc demned this ſhip proceeded according to the Jaws of nations, 


but fee Saloucci - 


v. * poſt, as all courts of Admiralty do; but here it is ſufficient, that 


Era wy had a juriſdiction over the ſubje& matter. 


The plaintiff was nonluited and no application was ever 
made to ſet it aide. | 


It has allo been determined, that where no ſpecial ground at 
all is ated ; but the ſhip is condemned generally as good and 
lawful prize, the court here muſt conſider it as conclufive evi: 
dence that the property was not neutral, and will not again 
open the proceedings of the court abroad in favour of the party, 

who has warranted his property to be neutral, 1 


„ An 5Rion was brought upon a policy of inſurance vn gook 


Wooedmaſs, yarranted neutral on board the Thetis, a Tuſcan ſhip, to reco- 
Geo. 111. ver · the amount of the inſurance from the underwriters. The 
- Ship had been taken in the courſe of her voyage by a Spaniſb 
7 veſſel, carried into Spain, and her cargo was there condemned 
« as good ant lawful prize.” There was an appeal to a ſupe- 
rior court, which reverſed the ſentence : but upon a further ap- 
peal, the latter decifion was overturned, and the former con- 
firmed. At the trial of this cauſe before Lord Mansfield, his 
fordfhip being of opinion that the ſentence of the Spaniſh Court 
of Admiralty was conclufive evidence of the falſhood of the 
plaintiff*s warranty, the plaintiff was nonſuited. A motion 
was made, and fully argued to ſet aſide the nonſuit, which was 
unanimouſly refuſed 5 the whole court of King's Bench. 


Fora Mansfeld. The policy "TROY warrants that this cargo 
was neutral property. It appears from the policy itſelf, that 

the ſhip was neutral; becauſe it is called a Tuſcan ſhip ; but 
the warranty is that the goods are neutral. It muſt be pres 
ſumed from the condemnation, as no other cauſe appears, that 
it proceeded on the ground of the property belonging to an 


the 


- 


? 8 


8 


t 


WITH WARRAN TIES. - 0 ” 


the court turned upon the particular ground of the confifcativie C LY 

appearing on the face of the ſentence ; and that it did not aÞ- v3 
to be on the ground of being enemy's property. This 

being ſo, the court gave the party an opportunity to ſhew by 

evidence, that the ſpecifick ground was really the cauſe of the 

condemnation. In this caſe, at Guildhall, the counſel admitted 

the general rule ; but they ſaid, if a copy of the proceedings 

could be had, a ſpecial cauſe would appear. The proceedings 

are now come; and from them it appears, that the queſtion 

turned entirely upon the property of the goods. For in the 

ſecond court, to which they appealed from the ſentence of the | 

firſt, the queſtion was, whether the goods were free: the de- 

cree was, that they were. But the third court overturned the 

deciſion of the ond, It is ſufficient, however, that no 

ſpecial ground is ſtated ; and therefore the 80 muſt; be diſ- 


ebarged.” 


If a foreign Court of Almi copdemny. a ſhip ( warranted 22 3 * 
American) as enemy's property, for not having on board a role. © 7 Term R. 6 
4 eguipage or lilt of the crew, which is required by a French 
ordinance to be on board the ſhip, and which the Court of 
Admiralty. adjudged to be requiſite within the meaning and con- 


ſtruction of the treaty between the two countries of France and 


America, the Court of King's Bench held that the adjudication: 
in France was concluſive againſt the warranty, that ſhe was 
an American ſhip, though in fact ſhe was ſo ;. that point being 
clearly within the rd of the forei gn COP (a). 


| But where there is 9 eu of being ont 2 baue ch *. 


tence adjudging a ſhip to be good prize, as belonging to the' F Term k. 198; 


enemies of the republick, negatives no fact, which it was intum- 
bent on the aſſured, having made no warranty, to eſtabliff:: 


for the Engl V courts are only baund by the deoretary, or con- 


# 
f 


(a) Even where there has ich no ſentenee: of ä if a hip is war- Rich 9. Parker; 


 ranted American, and fails without ſuch a paſſport, as is required by the treaty: + Term * 188 


between France and America, the warranty is not complied with, and the under- 
writers are diſcharged ; even though the ſhip ſuffers no inconvenience from the 
want of it. Sueh'a warranty does not mean merely that the ſkip is American 


Property but that ſhe ig. entitled to all che privileges of an. Imriaa flage 
clediing | 


3632 - _ OF' NON-COMPLIANCE 
@ H A ?. cluding part of the ſentence, and, where the adjudication is on 


XVIII. the ground of enemy's property, are not bound to examine the 


Ser ante, 359- premiſes that led to the concluſion. If, indeed, there had been 
a warranty, the adjudication that it was enemy's Baker 
would have been concluſive againſt ſuch a warranty. | 


LY 


* the ground of deciſion appear to be not on the want of 

: neutrality, but upon a foreign ordinance manifeſtly unjuſt, and 

contrary to the laws of nations, and the inſured has only in- 

fringed ſuch a partial law ; as the condemnation did not pro. 

ceed on the point of neutrality, it cannot apply to the war. 
ranty, fo as to diſcharge the inſurer. 


. 
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Mayne v. Walter, In a policy of i inſ arance, the 2 was . to be Porty. 
a nes ** gueze; and having been taken in her voyage by a French pri 
vateer, ſhe was carried into France. The Court of Admiralty 

condemned her becauſe ſhe had an Engliſb ſupercargo on board, 

It appeared that there was a French ordinance, prohibiting any 

+ | Dutch ſhip from carrying a ſupercargo belonging to any nation 
. at enmity with the court of France. In an action againſt the 
underwriter, theſe facts appeared; upon which, a verdift ws 

x found for the plaintiff, ſubjeQ to the opinion of the Court, 
upon this queſtion, whether the circumſtance of having an 
Engliſh ſupercargo was a breach of neutrality 3 z and whether 


ſuch a ſentence was concluſive 4 f 


11. Mansfeld lt is an At and oppreſſive regula- 
tion, contrary to the law of nations, and there is no proof that 
the plaintiff knew any thing of it. If you were both igno- 

rant of it, the underwriter muſt run all riſks; and if the de- 
ſendant knew of the editt, it was his duty to enquire, if there 


was: ſuch a ſupercargo on board. It muſt be a fraudulent 
cdficealment to vitiate a policy. But it is remarkable that 
neither party has ſaid any thing of the treaties between France 
and Portugal; neither party ſeems to know any thing about 
'E them, and yet the whole caſe turns _ them.” Judgment 


2 for the — 


— ——e— 


J 364] : One more le is worthy of 1 bie is, that 


chough the veſſel be condemned as prize, yet if the grounds of 
2 $ the 
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the ſentence appear manifeſtly to contradict ſuch a concluſion, © 2 A P. 
the court here will not diſcharge the underwriters by hs Ctr # 


that the inſured has broken his warranty. 


- 


In an . on a lien of inſurance on the captain's RIF 8 Bovill, 
and private adventure, warranted American property, on board! e, 


the ſhip Friends, at and from London to Virginia, a ſentence: 


of a French Court of Admiralty was produced, which was to 
the following effe& : ©« Foraſmuch as the true deſtination of 


« the ſhip was for the Engliſh iſlands, having been hired and 
« loaded at London, and that there has been found on board 
« her 80 barrels of gunpowder ; the court declares lows ſaid 


« brig a, W with hex Cargo, a good prize.” . 


| The court ook king $ Bench, held that this 8 was not 
concluſive againſt the warranty of neutrality, the tacts of the 
caſe and the reaſons expreſsly given, leading to a contrary 
concluſion. If the ſentence, indeed, had condemned the 
goods, becauſe they were the property of an enemy, that judg- 
ment would have been concluſive, but den have given oe 
reaſons for their ſentence. 


The followine caſe upon the forfeiture of neutrality has 
been, as to one of the main points of it, namely the right of 
nations at war, to ſearch neutral ſhips, conſiderably ſhaken by 


a deciſion of the High Court of Ada and alſo by one 


in the Court of * $ Bench. 


Ie was an action ts upon a policy of inſurance on the 
ſhip Thetis, a Tuſcan ſhip, warranted neutral. At the trial a 
verdict was found for the plaintiffs, ſubje&t to the opinion of 
the court, upon a caſe ſtating, That the plaintiffs were 7 
ſubjects reſident at Leghorn that the ſhip, having neutral 
goeds on board conſigned to Londen, was captured off the coaſt 
of Barbary by a Spaniſh veſſel. That ſhe was carried into 
Spain, and there condemned as prize; which ſentence upon 
appeal to a ſuperior court, was reverſed : but upon a further 
appeal, the laſt ſentence was reverſed, and the firſt confirmed. 
That the grounds of condemnation were two; 1ſt, That the 

; | _ ſhip 


We 1 


Saloucci v. 
Jobnſon, B. R. 
Hill. 25 Geo. 
III. 
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or NON:COMPLIANGE 


0 — A P. ſhip Thetis refuſed to be ſearched, and reſiſted with! 


having fired at the ſhip of the Spaniard: ad, That tne Theti 
had no charter-party on board. 'The captain. anſwers theſe 
two grounds thus; 1ſt, That he reſiſted and fired, the Spaniard 


_ having hailed him under falſe colours: 2d, That he had taken 


the goods on board by the piece, and had not freighted her to 
any individual; in which caſe a manifeſto was ſufficient, 
without a charter- party. The ſentence of the laſt court ad- 
mits the ſhip to be neutral; for it ſtates it to be © the ſhip 
Thos a Tuſcan ſhip, Oc.“ 


Lord Manyfield was abſent at the argument of this caſe. 


| Mr. Juſtice — This is clearly a neutral ſhip. Some. 
thing was ſaid in argument about harratry ; but 1 do not think 
the act of the Captain in this caſe amounts to that offence. 
The ſecond ground of condemnation is given up by the coun- 
ſel; and the remaining queſtion is, whether the Captain has 


been guilty of ſuch a breach of neutrality, as ſhould affect the 
owners. If a ſhip be neutral, and ſhe be ſtopped, thoſe, who 


ſtop her, muſt pay for the detention. But it is ſaid ſhe muſt 


ſtop to be ſearched. I find no authority for ſuch a poſition. 


Beſides, the circumſtances are very ſuſpicious. The Captain 
feems to have acted properly. Stoppage © is always at the 


| peril of the captors.” | 


— 


Mr. Jukiice Hſbhurfl.,—« I take the veficipls laid 4. at 
the bar to be true, that a ſhip warranted neutral, muſt condult 
herſelf ſo as not to forfeit her neutrality. But the facts of 


this caſe do not admit of the application. I do not find, that 


a neutral ſhip muſt ſubmit to be ſearched. It is rather an act 
of ſuperior. force, always reſiſted when the party is able; and 


E ihg right falls within this poſition, that the ſearcher does it at 


his peril; If he find any thing contrabatid; or the property 
of an enemy, he is juſtified : if not, he-pays-coſts. Is there 
any thing to juſtify the ſearch in this caſe ? een "_e for 
. vras neutral. nw 


Mr. Juſtice Bulle — 11 is not ation, fo give an opinion 


to batratry; but I take it to mean à wilful act of the captain 
1 | 10 


WW 8 


WITH WARRANTIES. 


to the injury of the owners. This would have been barratry, C 
if it had been an aft, which forfeits the neutrality. I do not 


H A P. 


Wil 


agree that the property muſt continue neutral during the whole Vide ſupra. 


voyage. If it be neutral at the time-of failing, it is ſufficient ; 
and if a war break out next day, the underwriter is liable. 
The anſwer given to the claim of ſearch is concluſive, that the 
party does it at his peri] ; juſt like the caſe of Cuſtom-houſe 
officers. The praftice of the Admiralty confirms it ; for they 
give coſts in caſes of improper detention: which they would 


not do, if neutral ſhips were, at all events, liable to be ſtopt. 


Detention by particular ordinances, which do not form a part 
of the law of nations, is a riſk within the policy. At firſt 1 
compared this caſe in my own mind to that of an illegal voyage 
but they are no way ſimilar z for a ſhip is only bound to take 


notjce of the laws of the country ſhe ſails from, and of that to 


which ſhe ſails; but not the particular ordinances of other pow - 
s.” Judgment was accordingly given for the Plaintiff, 


This caſe, thus decided, came under the conſideration of Aa v. Kena 


the Court of King's Bench in the year 1799. It was an R 
action on a policy on goods in the ſhip Diſpatch, warranted 
Daniſh fhip and property. The loſs was alleged to be by cap- 


ture. A ſentence of a Britiſb Court of Admiralty was pro- 


duced, ſtating, that the ſaid neutral ſhip Diſpatch, with the 
cargo, being Daniſh property, had been under the authority 
of the law of nations and of war, and agreeably to exiſting 


treaties ſtopped and detained, by the commander of one of his 


majeſty's ſhips, and by him ſent towards the port of Mole Sr. 


Nicholas, for the purpoſe of being legally examined, under the 


command) of Barrett, a midſhipman, and two ſeamen ; and 
that on the near approach to the port, the maſter, ſupercargo 


and crew of the ſaid ſhip, had, in direct yiolation and breach 


their neutrality as Daniſh ſubects, and comrary to the law of na- 
tions and the faith ef treaties, forcibly reſcued and taken and 
kept poſſeſſion thereof till again captured by a French priva- 
teer, and ſhe was again captured by one of his majeſty's ſhips; 


and the ſaid neutral ſhip and cargo were therefore adjudged fn 
good Pr ze. 


** = 


3 8 Term 


230. 


3 385 OF NON-COMPLIANCE 

. C 2 10 P. The court was of opinion, that the ſentence of the Court 
* — of Admiralty was coneluſive that this veſſel had ſo conduQeg 
17 5 herſelf as to forfeit her neutrality; by acting in violation of 
72 that neutrality, and contrary to the law of nations and faith of 
1 treaties. That as to the queſtion concerning the right of 
1 _ Jearching neutrals, it was ſaid by the court, that before the 
f : Jate armed neutrality it was conſidered in this country, and ſo 
1 decided in many caſes, that the right of ſearching neutrals 
I was part of the law of nations; and that ſuch right was ſup- 
WE poſed to be founded on reaſon. Judgment was given for the 
i 'þ Int. : e | TR $515 
4 N The court, Ma in the above nth faid, they did not 
. if mean to overturn the caſe of Saloucci v. Fohnſon, for in that 
5 caſe the Court of Admiralty had not adjudged, as in the pre- 
i 10 Jent caſe, that the ſhip had forfeited her neutrality. But the 
5 general point there mentioned that a neutral ſhip need not 
[7 3 | ſubmit to be ſearched, cannot be ſupported; for it is laid down 
7 | —"— book. 5- in /attel, that this right clearly exiſts, without which the 
5 e commerce of contraband. "_ could not be PIT. 


Thee Karin, VE Belides which 3 in a 1 caſe in the an of Admiraly 
decided the x 1:1 Sir William Scott thus ſtates the law: « That the right of 
3 2 viſiting and ſearching merchant ſhips upon the high ſeas, 
ſhed by Dr. whatever be the ſhips, whatever be the cargoes, whatever be 
* the deſtinations, is an inconteſtible right of the lawfully com- 
miſſioned cruizers of a belligerent nation; becauſe till they 
are viſited and ſearched, it does not appear what the ſhips, or 
the cargoes, or the deſtinations are; and it is for the, purpoſe 
of aſcertaining thoſe points that the neceſſity of this right of 
5 viſitation and ſearch exiſts. This right is ſo clear in principle 
that no man can deny it, who admits the legality of maritime 
capture; becauſe if you are not at liberty to aſcertain by 
ſufficient enquiry whether there is property that can legally be 
captured, it is impoſſible to capture. Even thoſe who contend 
For the inadmiſſible rule, that free ſhips make free goods, mult 
admit the exerciſe of this right at leaſt for the purpoſe of al- 
certaining whether the ſhips are free ſhips < or not. The right 


is equally clear in practice, for oe is uniform and uni- 
| verſal 
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verſal upon the ſubject. The many European treaties which c H A F. 


refer to this right, refer to it as pre-exiſting, and merely re- 
gulate the exerciſe of it. All writers upon the law of nations 
unanimouſly acknowledge it, without the exception even of 
Hubner himſelf, the great champion of neutral privileges. In 
ſhort, no man in the leaſt degree converſant in ſubjects of this 
kind has ever, that I know of, breathed a doubt upon it. The 
right muſt unqueſtionably be exerciſed with as little of perſonal 
harſhneſs and of vexation in the mode as poſſible ; but ſoften 
it as much as you can, it is ſtill a right of force, though of 
lawful force, ſomething in the nature of civil proceſs, where 
force is employed, but a lawful force, which cannot lawfully be 
red.” In another place, this very learned perſon adds « The 
penalty for the violent contravention of this right is the confiſca- 


tion of the property ſo withheld from 2 and ſearch( a). 


Theſe are the caſes which have been decided, relative to the 
judgments of foreign courts being concluſive, and the effects 


which they have upon the contract of inſurance : and from all 
of them it ſhould ſeem, that this general doctrine may be col- 
lected: That wherever the ground of the ſentence is manifeſt, 
and it appears to have proceeded expreſsly upon the point in iſſue 


between the parties; or wherever the ſentence is general, and 
no ſpecial ground is ſtated, there it ſhall be concluſive and bind- 


ing, and the courts here will not take upon themſelyes, in a 
collateral way, to review the proceedings of a forum, having 
competent juriſdiction of the ſubjett matter, But if the ſen- 
tence be ſo ambiguous and doubtful, that it is difficult to ſay on 


what ground the deciſion turned; there evidence will be al- 
lowed in order to explain. And if the ne upon the face 


of it be founded upon partial ordinances, the inſured ſhall not 


be deprived of his indemnity ; becauſe, to uſe the words ot 


Mr. Juſtice Buller, any detention, by particular ordinances or 


decrees, which contravene, or do not form a part of the law 


of nations, is a riſk within a policy of inſurance. 


(a) I am forry that I cannot tranſcribe more of this judgment, fo fraught 
with learning, and. ſo eloquent in its compoſition : but it is the leſs to be la- 
mented, as Dr, Robinſon has gratified the publick by publiſhing it entire, as pror 


nounced, in a pamphlet entitled, a Report 9% the Judgment, Kc, on the & wedi/h 


Convoy, 


KE2 


XVIII. 


— 


[366] 


CHAPTER TRI NINETEENTH, 


Of Return of Premium. 


Cc RAP. . in ſeveral chapters ſpoken fully of the various 

3 = caſes, in which policies of inſurance are either abſolutely 

void, or are rendered of no effect by the failure of the inſure 

in the performance of ſome of thoſe conditions, which he had 

taken upon himſelf: the next object of our enquiry will be, in 

what caſes, and under what e there ſhall be a re- 
turn of premium. 


In all countries, in which inſurances have been known, it hay 
Loccenius de been a cuſtom, coeval with the contract itſelf, that where 
mm s. property has been infuredto a larger amount than the real value 
the inſurer ſhall return the overplus premium; or if it happen 
that goods are inſured to come in certain ſhips from abroad, 
x Mag. go. but are not in fact ſhipped, the premium ſhall be returned, I 
the ſhip be arrived before the policy is made, and the under- 
writer is acquainted with the arrival, but the inſured is not, it 
ſhould ſeem the latter will be entitled to have his premium re- 
ſtored, on the ground of fraud. But if both parties be ignorant 
of the arrival, and the policy be (as it uſually is) ft or not lf, | 
think in that caſe the underwriter ſhould retain ; becauſe under 
| | ſucha policy, if the ſhip had been loſt, at the time of ſubſcribing, 
E- he would have been liable to pay the amount of his ſubſcription. 
The parties themſelves frequently inſert clauſes in the policy, 
ſtating, that upon the happening of a certain event, there ſal 
Dougl. abs. be a return of premium. Theſe clauſes have a binding opera- 
tion upon the parties; and the conſtruttion of them is a matter 
£ Yezey 319. for the court, and not for the jury, to determine, —In ſhort, 
if the ſhip, or property inſured, was never brought within the | 
terms of the written contra, ſo that the inſurer never has run 

any riſk, the premium mult be returned. 
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riſk or peril is the conſideration for which the premium is to be & H 4 F. 
paid : if the riſk be not run, the conſideration for the premium BIG 
fails; and equity implies a condition, that the inſurer ſhall not Pothier n. 179. 
receive the price of running a riſk, if, in fact, he runs none. 

It is juſt like the contract of bargain and ſale; for if the thing 3 Put 1240. 

ſold be not delivered, the party who agreed to buy, is not liable Roccus, Nor. 88. 

to pay. Thus to whatever cauſe it be owing, that the riſk is / 

not run, as the money was put into the hands of the infurer, Cowp. 668. 

merely for the riſk of indemnifying the inſured, the purpoſe | . 

having failed, he cannot have a right to retain the ſum ſo de- 
poſited for a ſpecial cauſe, 


Accordingly in an action of indebitatus afſumpſit brought by Martin v. Sit- 
the plaintiff for 5 /. received by the defendant to the plaintiff's 2755 8 
uſe, where the general iſſue was pleaded; it appeared in evi- 
dence, that one Barkdale had made a policy of inſurance upon 
account for 57. premium in the plaintiff's name, and that he had 
paid the ſaid premium to the defendant, and that Barkdale had 

no goods then on board, and ſo the policy was void. To this 
action two objeRions were taken: 1ſt, That it ſhould have 
been brought in Barkdate's name, which was over-ruled. 2dly, 
That this ought to have been a ſpecial action on the cuſtom of 
merchants. Lord Chief Juſtice Holt cited a caſe of money 
depoſited upon a wager concerning a race, that the- party 
winning might bring. an action of indebitatus aſſumpſit, for _ 
money received to his uſe; for now by the ſubſequent matter | | 
it is become as ſuch, And as to the caſe in queſtion, the 
money is not only to be returned by the cuſtom, but the po- 
licy is made originally void, the party, for whoſe uſe it was 
made, having no goods on board; ſo thag by this diſcovery, 
the money was received without any reaſon, occaſion, or 
conſideration, and conſequently it was received originally to 
the Plalmiff's ule. And ſo judgment was given for t 
plaintiff. 


I cite this caſe for two purpoſes; becauſe it ſerves to ſhew in 
what form of action the plaintiff ought to demand a return of | 92 
premium: and it alſo points out, that as early as the beginning 
of the reign of William and Mary, the true principle, on which 
K 3 the 
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2 Aa A p. 3 premium ought to be ad was fully eſtabliſhed. It 
— Vas ſaid in the introduction to this chapter, that clauſes are 


Simond and 
another v 


Boydell, 
Doug. 255. 


frequently inſerted in policies of inſurance, containing con- 
ditions, on the performance or non-· performance of which, the 
premium is returnable; and that to decide upon the conſtruc- 
tion of ſuch conditions is the province of the court, and not 


of the jury. Such a caſe occurs, which * properly be 
mentioned here. 


This action was brought againſt an underwriter, for a re- 
turn of premium. The material part of the policy was in theſe 
words : At and from any port or ports in Grenada to Londin, 
« on any ſhip or ſhips that ſhall ſail on or between the firſt of 
e May and the firſt of Augu/? 1778, at 18 guineas per cent, 
&« to return 87. per cent. if ſhe ſails from. any of the me India 
« Hands, with convey for the voyage, and arrives.” At the 
bottom there was a written declaration that the policy was on 
ſugars (the muſcavado valued at 207. per hogſhead) for account 
of L. Q. being onthe firſt ſugars which ſhall be ſhipped for that 
account. The ſhip the Hankey ſailed with convoy, within the 
time limited, having on board 51 hogſheads of muſcavado ſugar, 
belonging to L. ©. She arrived ſafe in the Downs, where the 
convoy left her; convoy never coming farther, and indeed 
ſeldom beyond Portſmouth. After ſhe had parted with the con- 
voy, ſhe firuck on a bank called the Pan Sand, at Margate, 
and 11 of the 51 caſksof ſugar were waſhed overboard, and the 


reſt damaged. The ſhip was afterwards. got off the bank, and 
. proceeded up the river, arrived ſafe in the port of London, and 


was reported at the cuſtom- houſe. The ſugars ſaved were 
taken out at Margate, and, after undergoing a ſort of cure, by 
a perſon ſent from down for that purpoſe, they were carried to 
Landon in other veſſels; and the 40 hogſheads being ſold, pro- 
duced 3404. inſtead of 800 /. which was their valuation in the 
policy. The defendant had paid into court the value of the 
ſugars loſt, and a return of 8 J. per cent. on 3401. The plaintiffs 
inſiſted, that they were entitled to have 8. per cent. alfo re- 
turned on the valued. price of the eleven hogſheads of ſugar, 

which were loſt, and on the difference between what the re- 


maining 9 hogſheads produced; and their valued price. At 
8 the 
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the trial, before Lord Mansfield, the plaintiffs had a verditt to C H Ly Dos, 3 
the full amount of their demand. The chief queſtion, upon . 
the motion for a new trial, was, to what the word « n 


was . to wy: e 1 e 5 


Lord 4 Manfield « The ancient form ofa policy" of 1 
rance, which is ſtill retained, is, in itſelf, very inaccurate; buit 
length of time, and a variety of diſcuſſions and deciſions, have 
reduced it to certainty. It is amazing, when additional clauſes; 
are introduced, that the merchants do not take ſome advice in 
framing them, or beRow more conſideration upon them them- 
ſelves. I do not recolle& an addition made, which has not 
created doubts on the conſtruttion of it. Here a word or two 
more would have rendered the whole perfectly clear. How- 
ever, I have no doubt how we muſt conſtrue this policy. 
Dangers of the fea are the ſame in time of peace and of war; 
but war introduces hazards of another ſort, depending on a 
variety of circumſtances, ſome known, others not, for which' 
an additional premium muſt be paid. Thoſe hazards are di- 
miniſhed by the protection of convoy, and if the inſured will 
warrant a departure with convoy, there is a diminution of the 
additional premium; If the inſured will not warrant a depar- 
ture with convoy, he pays the full premium, and in that caſe 
the underwriter ſays, * If it turn out that the ſhip departs with 
« convoy, I will return part of the premium.“ But a ſhip: 
may fail with convoy, and be ſeparated from it by a ſtormy or | 
other accident, in a day or two, and loſe its protection. On a. Vide ante, c. x8. 
warranty to ſail with convoy, that would not be a breach of, 
the condition; but to guard againſt that riſk, the inſured adds, 
in policies of the preſent ſort, © the ſhip muſt not only fail 
« with convoy, but ſhe muſt arrive, to e te me to the re- 
e turn,” The words, and arrives, do not mean that the ſhip” | 
ſhall arrive in the company of the convoy, but only'that ſhe 
kerſelf ſhall arrive. If the does, that ſhews, either that ſne 
had convoy the whole way, or did not Want it. But, in the 
ſlipulation for the return of premium, no regard i is had by the 
parties to the condition of the goods on the arrival of the ſhip. 
The conſtruction, contended for by the defendatit, is adding a 
comment longer chan the text. If it had been meant that no 
KK 4 _ retury 
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return ſhould be made, unleſs. al} the goods arrived ſafe, they 
— Would bave ſaid, © if the ſhip arrive with all the goods,” or 

e. ſaftly with all the goodt. The total or partial loſs of the 

goods was the ſubject of the indemnity, and muſt be paid for by 

the underwriter. But, as to, the return of the additional pre- 

| mium, whether the goods arrive fafe or not, makes no part of 

[ 571 J the queſtion. The fingle principle which muſt govern is, that 

in the events which have happened, the war 1 has been rated 

too wigh. | 


Mr. Juſtice Es and Mr. Juſtice 1 were of the 
laune e | 


Mr. Juſtice Buller.—< } am of the ſame opinion. The qu/: 
ton is for the deciſion of the court, not of a jury, ſince it ariſes 
on the conſtruction of a written inſtrument. What gives riſe 
to an increaſe of the premium? The danger of capture, 

When that danger is diminiſhed, the conſtruction muſt be, 
that there ſhall be a proportional return of premium,” The 
ou for a new 19805 was accordingly diſcharged. 


Aguilar and So alſo in a later * where, in a policy on freight, this 


eee Term Clauſe was found “ to return 101. per cent. if the ſhip ſailed 
Rep. 421% wih convoy and arrived;” it was contended at the bar that, 
although the ſhip failed with convoy, and although ſhe arrived 
at her port of deſtination ; yet as ſhe had been captured and 
' recaptured during the voyage, and had paid ſalvage to the re- 
captors, the plaintiffs (the aſſured) were not entitled to a return 
of premium within the true conſtruction of the above clauſe, 


Lord Kenyon de Mered the unanimous opinion of the court: 

I agree with the counſel for the defendant, that every arrival 

of the ſhip at her port of deſtination would not be an arrival 
within the fair conſtruction of this memorandum ; ſuch, for 

inſtance, as an arrival in the poſſeſſion of an enemy at a neu- | 

tral port; or an arrival at her port in England as the property 

of other perſons after a- capture. But in order to ſatisfy. the 

meaning of the memorandum, it ſhould be an arrival at the 


ae port in the courſe of her vage. It is now too late to 
controvert 


Cn WY a 7 — . 
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eontrovert the authority of Hamilton v. Mendes, even if we C 13 A P. 
were diſpoſed to do ſo, which I am not, where it was holden i 
that though the aſſured may abandon on hearing of a capture, 

yet if they do not abandon, and the ſhip be afterwards recap» 

tured, it muſt be conſidered as if ſhe had never been out of the 

poſſeſſion of the owners. It is 18 years ſince the caſe of 

$imond v. Boydell was decided; that caſe muſt be well known in ; 
the commercial world ; and if the parties in this caſe had in- | 
tended to make an agreement different from that which the 
words uſed in this memorandum import, they would have 
added after arrived, . ſafely from the enemy,“ or ſome words 
to that effect. But the words here uſed are not equivocal ; 
and we ought not to depart from them : it would be attended 
with great miſchief and inconvenience if in conſtruing con- 
tracts of this kind we were not to decide according to the 
words uſed by the contrafting parties. Suppoſe this queſtion 
had ariſen on a contract under ſeal, and an action of covenant 
had been brought, aſſigning as a breach the non-atrival of the 
ſhip at the port of London, the anſwer that in fact the ſhip did 
arrive there in the courſe of her voyage would have been de- 
ciſive. And if fo, this memorandum muſt receive the ſame 
conſtruction in this action. On the grammatical conſtruftion 
of the words, which is the ſafeſt rule to go by, I am of opinion 
that the yerdiet obtained by the plaintiff ought not to be ſet 
alide, 


By the law of England, it has been clearly ſettled, that Cowp. 668. 
whether the cauſe of the riſk not being run, is attributable to 
the fait, will, or pleaſure of the inſured, ſtill the premium is 
to be returned. Foreign writers have in ſome meaſure differed | 
in opinion upon this point; and it may not be improper te | 
obſerve how far they vary or agree with our own. The 
Italian writers agree with us, that the contract in queſtion 
is conditional, and that the riſk is the very eſſence and main 
ſpring of the whole. But ſtill they inſiſt and contend, that 
it is not lawful for the aſſured, by their own act, to break the 
contract; and that in ſuch a caſe, the inſurer is not obliged 
to return the premium. They hold indeed, that if the voyage Roccus Net 
de put an end to by any accident, ſuch as the ſhip being burnt, 13. ba. 58. 
or 
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9 4. At) on. by publick iy! ; or if more goods were bond fide in- 
| ſured than were actually on board: in the former caſes, the 
whole; and in the latter, a proportional part of the premium 

ſhould be returned. But if a man ſay he has goods on board, 

and inſure them, knowing that he has none, they aſk this 


Roccus Not. Queſtion : „An aſſecurator teneatur reſtituere pretium, eo 


3 „ quod in navi non fuerunt merces? Videbatur affecurator 
e teneri ad reſtitutionem pretii recepti: ſed in contrarium eſt 
veritas, quod non ſolum non teneatur pretium reſtituere, 
« imo poſſit patere illud; et ratio eſt, quia licet emptio pe. 
« riculi non teneat in præjudicium promiſſoris, tamen in 


Santerna, 5 « ejus ſavorem, et in præjudicium aſſecurati an aſſertio 
It 3. n. 22. 
; « bene tenet.” 
| * 


E372) The French law-givers have, however, decided upon this 
e point agreeably to our laws; and have accordingly, in the 
tit. Aſſur. art. 37. famous ordinances of Letuis the Fourteenth, inſerted an arti- 

cle declaring, that if the voyage is entirely broken up before 

the departure of the ſhip, even by the act of the inſured, the 
inſurance ſhall! be void, and the underwriter ſhall return the 
premium, reſerving one half per cent. for his trouble, This 
article affords ſcope to Yalin, the very learned commentator 
upon theſe ordinances, to point out the advantages which the 
inſured enjoys above the inſurer, in being thus able to put an 
end to the contract, even after it is ſigned, which the under- 
writer can by no means effect. Indeed, when we conſider 

1 that the premium is nothing more than the price of the perils, 
Pothicr Not, Which the underwriters ought to run; and that the obligation 
* to pay the premium contains this tacit condition, 4 I will pay 
„ if the inſurers run the:riſk;'* it is perfectly conſiſtent with 

that principle, that when the riſk is not run, whatever be the 

cauſe, the premium is not due to the inſurers. Accordingly 

Molloy, 1. 2. c. 7. in England, it has always been the cuſtom, when the policy 
a is cancelled, to return the premium, deducting one half 


per cent. 


2 Val. 93. 


* 


110 10371 5 25 ; 

The generality of the rule here eflabliſhed would ſeem to 

extend it even to caſes of fraud on the part of the inſured. But 

Ord. of Lew. 14 the _ 'of f France upon this ſubjeQ, have declared, that the, 


tit. Inſur. art. 41, 
| ; inſured 
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jnſured ſhall be obliged to reſtore to the inſurer, whatever he has G H A f. 
received from him, and alſo to pay him double the premium. Lage 
This queſtion relative to a return of premium, in caſes of Vide ante, c. 10. 
fraud, was very ſully diſcuſſed in the chapter of fraud, and P. 245. 

all the caſes fully cited ; to that chapter therefore I muſt now 


refer the reader, 


Some of the ſtatutes for preventing the exportation of wool, 
and other ſtaple commodities of the kingdom, and. which, in 
order more effectually to prevent ſuch exportation, have de- See ante, ch. 23. 
clared policies of infurance on thoſe articles to be null and) . 
void, have enacted that the n Ron not be reſtored to 


the inſured. 


When a 1 is void, being made without intereſt, con- a, 2 II. 

'rary to the ſtatute of the 19 Geo. the Second, if the ſbip bas Vids 8 
arrived ſafe, the court will not allow the inſured ta recover ©: 14 

back the premium; according to the old rule of law, in pare 3730 
delicto potior eſt conditio poſſidentis. But in the deciſion of the 
caſe, in which this doctrine was held, the court ſeemed to rely 
much upon the diſtinction of contracts executed and executory: 
that this was a contract executed, the ſhip having arrived before Doug. 471. 
the demand was made; but when a contract executory is to be 
reſcinded, it can only be done upon the equitable terms of 

putting all parties in their original ſituation. Mr. Juſtice 

Milles in this caſe differed in opinion from the reſt of the court, 

for reaſons delivered by the learned judge, and which will oy | 

pear in their proper place. 


The plaintiffs had lent to Lawſon, N of the Lord Holland Lowry and ano- 
Zaſt Indiaman, 26,000 J. for which he had given them a com- . — 
mon bond, in the penal ſum of 52,0007. While he was with Vide ante, 
his ſhip at China, the plaintiffs got a policy of inſurance, un- . 
derwritten by the defendant and others, which was in the 
following terms: At and from China to Londin, beginning 
* the adventure, upon the goods from the loading thereof on 
board the ſaid ſhip at Canton in China, &c. and upon the ſaid 
« ſhip, from and immediately following her arrival at Canton, 

* rang at 26,000 /, being the amount of Captain Patrick 


6 Lawſon's 


n 
4 A. ily 14 
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ec 8 5 P. « Lætuſon's common bond, payable to the parties as ſhall be 
Ld * deſcribed on the back of this policy: and it bears date the 
« 16th day of December 1775; and in cafe of a loſs, no other 
« proof of interef! to be required than the exhibition of the ſail 
« bond: warranted free from average and ꝛuithout benefit of ſal. 
* vage to the inſurer.” At the head of the ſubſcriptions was 
written, © On a bond as above expreſſed.” Captain Lawſon 
ſailed from China, and arrived ſafe with his privilege (as it is 
called) or adventure, in London, on the firſt of Fuly 1979, 
none. of the events inſured. againſt having happened. The 
receipt of the premium was acknowledged on the back of the 
policy. The inſured brought this action for a return of the 
premium, on the ground that the policy being without intereſt, 
the contract was void. The cauſe came on before Lord Man. 
field, at Guildhall, when his Lordſhip was of opinion, that the 
policy was a gaming policy, prohibited by the ſtatute of 19 
Geo. 2. c. 37. and both parties equally guilty of a breach of 
the law; that the rule, therefore, of melior eff conditio poſſi» 
dentis, was applicable to the caſe, and the plaintiffs could not 

recover the premium. A verdi& was accordingly found for the 
defendant, agreeably to his Lordfhip's directions; but, the next 
morning, he expreſſed a doubt as to the propriety of his opinion, 
becauſe the money had been paid upon an executory agreement, 
which could never have been completed. A new trial was 


then moved for and fully argued. 
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Lord Mansfield.—< It is certainly true, in many inſtances, 
that firſt thoughts are beſt. I am now very much inclined to 
my firſt opinion. There are two ſorts of policies of inſu- 
rance: mercantile and gaming policies. The firſt ſort are 

contracts of indemnity, and of indemnity only ; and from that 
principle a great variety of deciſions and conſequences have 
followed. The ſecond fort may be the ſame in form; but in 
them there is no contract of indemnity; becauſe there is no in- 
tereſt on which a loſs can accrue. They are mere games of 
hazard; like the caſt of a die. In the preſent caſe, the 
nature of the inſurance is known to both parties. The plain- 
tiffs ſay; (We mean to game; but we give our reaſon for 


it; Copmin Loufes owes us A, ſum of money, and we 
| | « want 


7 


„„ 
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« want to be ſecure, m- caſe he ſhould not be in a ſituation 
« to pay us.“ It was a hedge, but they had no intereſt ; 
for, if the ſhip had been loſt, and the underwriters had 
paid, ſtill the plaintiffs would have been entitled to recover 
the amount of the bond from Lauſan. This then is a 
gaming policy, and againſt an abt of parliament ; and thera- 
fore it is clear that the court will not aſſiſt either party. : 
according to the well known rule that in par: delidto, &c. 
Not that the defendant's right is better than that of the plain- 
ufs, but they muſt draw their remedy, from pure fountain, 
I have returned to my old opinion; ſometimes you mils the 
mark, by taking too long an aim.” 


Mr. Juſtice I/illes.—« I ſhall make no apology for differing 
from the reſt of the court in a caſe where ſuch great abilities 


- 374 


e H A v. 


XIX. 


5 —— 


have entertained two different opinions. The premium has 


been paid, end yet no riſk run; for the policy was void from 
the beginning, and the inſured could not have recovered from 
the underwriters if the ſhip had been loſt. But I cannot think 
it a gaming policy. It does not appear to me that the parties 
had any idea they were entering into an illegal contract. The 
whole was diſcloſed, and they thought there was an intereſt, 


l 37s ] 


This was a miſtake ; but it is a new point of law. The Videante, 


| Caſe, cited from Precedents in Chancery, is not, perhaps, de- 
ciſive, but 1t goes a great way ; and it would be very hard 
that a party ſhould loſe that which he has paid under a mere 
miſtake. I think, in conſcience, the defendant ought t to re- 
fund the premium.“ 


Mr. Juſtice Aſbhurſt.—“ I am clear that there ought not to 
be a new trial. A policy of inſurance ought to be a mere con- 
tract of indemnity, and nothing more; but here the money 
might have been paid twice; which ſhews deciſively, that this 
was a gaming policy.” | 


Mr. Juſtice Buller.—* It is very clear to me that the plain- 
tiffs ought not to recover. There was no fraud on the part of 
the underwriters, nor any miſtake in matter of Fact. If the 
law was miſtaken, the rule applies, that ignorantia juris non 


excuſat. This was a mere gaming policy, without intereſt. 
There 


ch. 10. p. 216. 
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in 


% 


Andree v. 


Fletcher, 
3 Term R. 266. 


a contra 
ct, you muſt do it while the contract continues e 
xe 


cut 
cutory, and then it can only be done on the terms of reſtoring 


the other party to his original ſituation. There was a caſe of 
0 


Malter v. Chapman, ſome years ago in this court, where 
„ a 


ſ 
um of money had been paid in order to procure a place in the 


0 
uſloms. The place had not been procured, and the party 


h 
er paid the money, having brought his action to reco 
men. » it was held that he ſhould recover, becauſe the 5 
2 „eee So, if the plaintiffs in the oat 
eir action, before the riſk was over | 
o . q 
Ke re 3 have had a ground . ay 
: ey waited till the riſk, ſuch as it was, inder! 
ä ted „(not ind 
PL in 0 but reſting on the honour of the med 1 
NT etely run. It makes no difference whether th 
m was paid before the voyage or Aer it. b 
was 225928 wie 


% 


And very lately it has been held upon the authority of 


7 92 . „ o . 
awry v. Bourdieu, as not being diſtinguiſhable from it, that 
9 


See ante 8 279 
an a1 
ion for money had and received will not lie to recove 
r 


[ 376 


back the premium of - 
Ge. . 05 25 ol a re aſſurance void by the Latute of 19 


Y _ Mansfeld, after the rule was diſcharged in Low 
be jeu, ſaid, he deſired it might not be underſtood 15 
r held, that, in all caſes where money has bots? 0 bo 
7 ; wy eee it cannot be recovered back T4 
aſes of oppreſſion, when paid, for inſte wy 
ian ns rare ee to a creditor to 
pt's certificate, or upon an uſuri 
contract, it may be recovered, for, in ſuch hs 95 5 20 
are not in part delicto. os mY 
po the caſe of Lowry v. Biurdieu proceeded 
iſtinction between contracts executed | 
is evident not only from M gn ene 
r. Juſtice Buller” 
. s opinion, but is 
- oY 28 confirmed by what fell from Lore ifansfeld, | 
= N ſequent — when this caſe was cited; al- 
5 thoogh 
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though it muſt be confeſſed, that the caſe about to be quoted, C. 


which was only decided ſuddenly at nfs prius, is a good deal 1 
ſhaken by the ſubſequent deciſion of Andree v. Fletcher. 


1 


et h 7 Wharton v. 
It was an action brought upon two wagers: one of 261. 5 6. De 


to 100 J. the other of 137. 25. 6d. to 30 l. that the colonies of Mich. vac. 
North America would be admitted or acknowledged indepen- f. S- 
dent fates, by ſome public official aft or inſtrument made ar 
executed, on the part of the king or government of France, 
at ſome time on or between the 1ſt of February and the iſt of 
April 1778, both days incluſive. The defendant pleaded non 
aſſumpfit. Upon the opening of this caſe, Lord Mansfield di- 
rected the plaintiff to be non-ſuited. But the counſel for the 
plaintiff! inſiſted, that he was entitled to a verdi& for the 
premium on the general count in the declaration, for money 
had and received to his uſe, which his Lordſhip permitted, on 
the ground of the contract being void, and of the defendant 
having money in his hands, which he ought not to retain. 

For the defendant it was ſaid, that he was entitled to keep the 
premium ; and the caſe of Lowry v. Bourdieu was cited ; but 
Lord Mansfield thought it did not apply, as in that caſe the 
riſk had been run. The point there decided was, that an in- 
ſurance being made without intereſt, and the premium paid, 
the inſured ſhall not recover back the premium, after the ſhip [ 377 ] 
has arrived ſafe. And this upon the diſtinction, that the eon- 7 
tract, though not a legal one, was executed before the relief was 


applied for, and no longer executory. 


In a late caſe, the aſſured, having been nonſuited at the Nackens 
trial on the ground that the goods inſured were prohibited, Br 
and that the ſhipment of them, under the circumſtances diſ- Hilary T. 1799. 
cloſed, was a violation of the afts of navigation, inſiſted that : 
they were entitled to a return of premium; and a motion 

was made to ſet aſide the nonſuit. Had this caſe proceeded, 

a deciſion of the preciſe queſtion, whether the premium is re- 

coverable in caſes of inſurance effeQed ,contrary to the ſta- 

tute law of the realm, without reſerence to the diſtinction 

between contracts executed and executory, would probably 


have been obtained: but uoforrunately the rule was dilchar ged 
upon 


1 


1 
{ 
Kh 
\ a 
94. 1 
7 
* 
* 
\ 
10 
. 
a7 
7 . 
4.8% * 
1 
i 
* 1 
1 4 
* 4+ 
Mag. it 
4 * 
70 97 
. 7 
. 
Bk 
bb 
*\ 
15 
* 
„ 
1 
17 10 
15 at 64 
+. 
448 
. 
0 * 1 
F K. 
— 1 | 
ney 
£8 
x 4 
j 
. 
1 
. 
+ 
. 
3 
KP 
190442 
9122 
e þ 
13% 
l 4 
i my 
1 
1 2 
4. 
1 
6 
PI. * 
1 
99 
a \ 
414 
1 Ky, 4s 
\ 4 5 
L 47% 4 
. 141 
7 12; 
N 
4 L 
1 


AP 3 
5 "Fe 
* '** 
1 
a - 4 l 
4 ne o 
4 * 
+ 
„ a! 
* 9 7 
„ 
WA) 7 
- Xx) 
.. My 
\ 19 
+ $a 
BE KP. - 
EL VM 1489) 
4 +4" 1 ny # 
+: N 1 
f 4H 13 
PT + : Mt 
: 


— 7 — 
r 5 
<4 N 
— 63 
— — — 
— 
* 3 
= 
—_ > 
== On 
— — 


Cowp. 668. | 


3 Burr. 1240. 


OF RETURN OF PREMIUM. 


upon a collateral point, and the main queſtion therefore 1e, 
mained undecided. 


From the various caſes upon the ſubjeQ of return of premium, 
as well as from all that has already been ſaid, it will appear, 
that in the Engliſh law there are two general rules eftabliſhed, 
3 govern almoſt all eaſes. The firſt is, that where the 

has not been run, whether that circumſtance was owing 
to 1 fault, the pleaſure, or will, of the inſured, or to any 
other cauſe, the premium ſhall be returned. This rule has 
already been pretty fully diſcuſſed. Another rule is, that if the 
riſk has once commenced, there ſhall be n apportionment or 
return of premium afterwards. Hence in caſes of deviation, 
though the underwriter is diſcharged from his engagement; 
yet the riſk being once commenced, he is entitled to retain the 
premium (a). Though theſe rules are ſo plain and fimple, that 
they ſeem to preclude all poſſibility of doubt or contention; yet 
there are few points in the law of inſurance, which have given 
riſe to a greater number of cauſes than thoſe which relate to 
the ſubject of this chapter. 


It ought, however, to be acknowledged, that leſs litigation 
has taken place in thoſe inſtances where the whole of the pre- 
mium is either to be retained or reſtored, than in thoſe, where, 
from the nature of the agreement between the parties, or the 
nature of the voyage, the contract becomes diviſible, and the 
court can ſay, © a part of the premium ſhall be retained 
« for the riſk run, and part ſhall be returned, as the riſk has 
& never commenced.” This ſeems to be a refinement upon 
the rules juſt eſtabliſhed ; but it muſt, at the ſame time, be 
admitted, that when it can be accompliſhed, it is a refinement 
perfectly conſiſtent with equity and good conſcience. The one 
rule has provided, that if the riſk be once begun, there ſhall bc 
no return : but the other rule has ſaid, and equity has alſo ſaid, 
that a man ſhall not be paid for a riſk which he has never in- 

(a) In the cafe of Hogg v. Horner, (ante ch. 17.) Lord Kenyon heing of opi- 
nion that there was a deviation, it was inſiſted that the aſſured had/a right to re- 


turn of premium; but Lord Kenyon thought there was an incepti of the riſk 
45 and the contract being entire, there could be no detum of premiui 


Re ; 
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Fr from whence the dedaRtion i is ealy and natural, that if C n A p. I 
there are two diſtinE points of time, or, in effect, two voyages — 
either in the contemplation of the parties or by the uſage of trade, 


and only one of the two voyages was made, the premium ſhall be 0 . | 
returned on the other, although both are contained in one [1378] 1 


policy. |; 
The firſt time in which this doctrine was conſidered at auß | 

length, was in a caſe which came before the court of Kio g's _ 

Bench, in the year 1761. | 


It was a ſpecial caſe in at a trial at niſi prius, before Stevenſon v, 


Lord Mansfield, in London, upon an action for money had and _— wake 1 


received to the plaintiff's uſe, brought by the plaintiff, the in- 418 1 9 
ſured, againſt the defendant, the inſurer, for a return of part of | 
the premium. It was an inſurance upon a ſhip, at five gui- 
neas per cent. loſt or not loſt, at and from Londen to Halifax, 
in Nova Scotia, warranted to depart with convey from Portſ- 
mouth, for the voyage, that is to ſay, the Halifax or Louiſhurgh 
convoy. Before the ſhip arrived at Portſmouth the convoy was 
gone. Notice of this was immediately given by the inſured to 
the underwriter ; and at the ſame. time he was alſo deſired ęi- 
ther to make the long inſurance, or to return part of the pre- 
mium. The jury find that the uſual ſettled premium from 
Lindon to Portſmouth is one and a half per cent. They alſo find 
that it 7s uſual for the underwriter, in ſuch like caſes, to return 
part of the premium; but the quantum is uncertain : (And the 
quantum muſt in its nature be uncertain, becauſe it depends | 
upon uncertain circumſtances.) It is ſlated, that the plaintiff 
made an offer to the defendant of allowing him to retain one 
and a half per cent. for the riſk he had run on ſuch part ef the 
Voyage as was performed under the Ling viz. from London 
to Portſmouth, = _ | 3 Pg 


T3: 44 


Ld 


Lord Mansfield. —< I had not at the "IRS nor have now, þ 
leaſt doubt about this queſtion, myſelf. Theſe contracts are 
to be taken with great latitude : the ftriR letter of the contrat 
is not to be ſo much regarded, as the object and intention of it, 
Equity. implies a condition, © that the inſurer ſhall not receive 
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can be no apportionment : 


relative, as it were, to two diſtinct voyage 
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the price of running a riſk, if he run none.” This is a contra& 
without any conſideration, as to the voyage from Portſmouth to 


© Halifax; for he intended to inſure that part of the voyage, as 
well as the former part of it, and has not. Conſequently the 


inſured received no conſideration for this proportion of his pre. 
mium : and then this caſe is within the general principle of 
actions for money had and received to che plaintiff's uſe. I do 
not go upon the uſage: for the uſage found is only that in like 
caſes, it is uſual to return a part of the premium, without al. 
certaining what part. If the riſk is not run, though it is by 
the neglect, or even the fault of the party inſuring, yet the in- 
ſurer ſhall not retain the premium. It has been objected, that 
the voyage being begun and part of the riſk being already run, 
the premium cannot be apportioned. But I can fee no force 
in this objettion. This is not a contract ſo entire, that there 
for there are two parts in this con- 
tract: and the premium may be divided into two diſtin parts, 
The prattice 
ſhews, that it has been uſual, in ſuch like es, to return a 
part of the premium, though the quantum be not aſcertained. 
And indeed, the quantum muſt vary as circumſtances vary: fo 
that it never can have been fixed with any preciſe exatinels, 
But though the quantum has not been aſcertained ; yet the 
principle is agreeable to the general ſenſe of mankigd,” 
Mr. Juſtice Deniſon, —« It is moſt equitable that the defendant 
ſhould only retain the premium for ſuch part of the voyage, as 
he has run any riſk : the inſured has a right to have the other 
part reſtored to him. This is agreeable to the general princi- 


ple of actions for money had and received to the uſe of tbe 


plaintiff: where the defendant has no right to retain, he muſt 


a We | 5 


ad Feſter.—“ There is no conſideration for the re- 
mainder of the premium ; for in the voyage from Portſmouth 


to Hal: fax, no riſk was run by the inſurer, who only inſured 
- the voyage with convoy: therefore he has no right to retain 
the premium for this.” 55 5 7 | 


/ 


— 
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Mr. Juſtice Ninot declared his concurrence moſt clearly and c ate 12 "2 
ſtrongly. - Theſe kinds of contracts, he obſerved, are, by te 
| writers on this head, called contractus innominati; and the rule, 1 
which they lay down concerning them, is, that they are to be 
determined ſecundum bonum et æguum. The jury have here 
found an uſage to return part of the premium in ſuch caſes; 
which is a ſtrong proof of the equity of the thing: and nothing ; 
can be more juſt and reaſonable. If the riſk was once begun, 
the inſured ſhall not deviate or return back, and then ſay, I. 
« will go no further under this contract, but will have my pre- 
« mium returned. But upon this policy there are two diſtinct [ 380 ] 
points of time, in effect two voyages, which were elearly in the PE. 
contemplation of the parties; and only one of the two voyages: . 
was made; the other not at all entered upon. It was a.condi-; 
tional contract: and the ſecond voyage was not begun; there- 
fore the premium muſt be returned, for upon this ſecond part 
of the voyage, the riſk never took place at all. This 18 agreea- 
ble to what the writers upon the ſubject lay down; and is the - 
right and juſtice of the caſe. The peſten was delivered to the 


plaintiff(a ). Pp 


Some years afterwards, the principle eſtabliſhed in the fore- 
going caſe was attempted to be applied to one, which it did not. 
at all reſemble. For the following caſe was an inſurance for 
twelve months at 9 7. per cent.; and becauſe the ſhip was cap- 
tured within two months after the contract was made, a return 
of premium was demanded, upon the principle of Stevenſon v. 
Surv. But the contraft in this caſe was entire; the premium 
was a groſs, ſum ſtipulated and paid for twelve months; and 
the parties, when they made the contratt, had no intention or 
thought of a ſubſequent diviſion, or apportionment. 


The caſe was thus: ; 5 
It was an ation, in the uſual form, for money had and re- Tyrie v Flet- 


cher, Cowp. 


ceived to the plaintiff's uſe, for a return of part of the premium. 666. 
The cauſe was tried at Guildhall, before Lord Mansfield, when, 


(a) This caſe was lately much- conſidered in a caſe of Rothawell v. Cooke, 12 
1 Bol. & Pul. Rep. p. 172. in the Common Pleas, but no decifive judgment 
ielirered on the ſubject. ICT 7. e I $0 A 
| LL 2 | by 


_ — — 


* 
£ 


"0 TY A. P. by conſent, a verdi&t was found for the plaintiff, ſubjebt to the 


- Ought to be returned or not. If the court ſhould be of opinion 


againſt all perils of the ſea, c. The ſhip failed from the pon 


| pag acer würde. 


certainty is of much more conſequence, than which way the | 


muſt argue from the general principles applicable to all policies 


owing to the fault, pleaſure, or will of the inſured, or to any 

cCeeivẽs a premium for running the riſk of indemnifying the in- 

_ Jared, and to whatever cauſe it be owing, if he do not run the 
put into his hands, fails, and therefore, he ought to retum 


| hall be no apportionment or return of premium afterward 
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opinion of the court upon the queſtion, Whether, under the 
circumſtances of the caſe, a proportionable part of the premium 


that a proportionable part of the' premium ought not to be re. 
turned, then a nonſuit was to be entered. It now came be. 
fore the court upon a rule to ſhew cauſe, why a nonſuit ſhould 
not be entered; and the caſe, as it appeared from the report, 
wasſhortly this. The policy was on the ſhip 1/abe//a, at and from 
 Eontlon, to any port or place, where of whatſoever; for turbe 
months, from the rgth of Auge 1776, to the 1th of Agi 
1777, both days incluſive, at 9 J. per cent. warranted free from 
captures and feizures by the Americans, and the conſequences 
thereof. In all other reſpects, it was in the common form, 


of London, and was ek 87 7 an We . es two 


i a 


: Lad Mansfield. — —6 I was very proper to ſave this cake for 


the opinion of the court, becauſe in all mercantile tranſaftions, 


wy is decided; and more eſpecially fo, in the cafe of poli 

ies of inſurance: becauſe, if the parties do not chuſe to con · 
528 according to the eſtabliſhed rule, they are at liberty as be. 
tween ihemſelves to vary it. This caſe is ſtript of every autho- 
rity. There is no caſe or practice in point; and therefore we 


of inſurance. And I take it, there are two general rules eſta- 
bliſhed, applicable to this queſtion: the firſt is, that where the 
Tifk has not been run, whether its not having been run wa | 


other cauſe, the premium ſhall be returned; becauſe a policy 
of inſurance is a contract of indemnity. The underwriter re- 


ben, A | ff | Non „„ = am figs A wes ow a .ow 


Hh 


— 


riſk, the conſideration, for Which the premium or money wa 


2 
— 


it. Another rule is, that if the riſk has once commenced, there 


89 — 


Far 


25 
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For though the premium is eſtimated, and the riſk depends upan CHAP 


the nature and length of the voyage; yet, if it has commen- 
| ced, though it be only for 24 hours or leſs, the riſk 1 is run; the 


contract is for the whole entire riſk, and no part of the conſide- 


— 


ration ſhall be returned: and yet, it is as eaſy to apportion for 


the length of the voyage, as it is for the time. If a ſhip had been 


inſured to the Eaſt Indies agreeably to the terms of the policy 
in this. caſe, and had been taken 24 hours after the riſk was he- 
gun, by an American captar, there is not a colour to ſay, that 
there ſhould have been a return of premium. So much then is 


clear; and indeed, perfectly agreeable to the ground of deter- 


mination in the caſe of Stevenſon v Snow. For in that caſe, 
| the intention of the parties, the nature of the contract, and the 
conſequences of it, ſpoke manifeſtly (tus inſurances, and a diui- 
fn between them. The firſt object of the inſurance was from 
London to Halifax : but if the ſhip did not depart. from Port/- 


mouth with convoy, (particularly naming the ſhip appointed to 


be convoy), then there was to be nocontract from Portſmouthto 


J 382 ] 


Halifax: why then, the parties have ſaid, we make a con- 


« tract from London to Halifax, but on a certain contingency 


| * itſhall only be a contract from London io Portſmouth.” That n 


contingency not happening, reduced it in ſact to a contract 
from London to Portſmouth only. The whole argument turned 
upon that diſtinQtion. Mr. Yates, who was counſel for the 
plaintiff, put it ſtrongly upon that head; and all the judges, in 
delivering their opinions, lay the ſtreſs upon the contract com- 
priling two diftintt conditions, and conſidering the voyage as 


Vide ſupra. 


being in fact two voyages: and it was the equitable way of 


conſidering it; for, though it was at firſt conſolidated by the 
parties, there was a defeazance afterwards, though not in 
words. I think, Mr. Juſtice Milmot put it particularly upon 
that ground ; bat it was the opinion of the whole court. There 
was an uſage. alſo found by the jury in that caſe, that it was 
cuſtomary to return a proportionable part of the premium in 


ſuch like cafes, but they. could not ſay what part. The court 


rejected this as a uſage for uncertainty ; but they argued from 
it, that there being ſuch a cuſtom, plainly ſhewed the general 
ſenſe of merchants, as. to the propriety of returning a part of 


. in ſuch caſes: and there can be no doubt of the 
0 11 5 reaſon- 


— — —— ————ͤp—»——öù' 
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0 YA p. reaſonableneſs of the thing. There has been an inſtance put 
— of a policy where the meaſure is by time, which ſeems to me 

4 - *to be'very ſtrong, and appolite to the preſent caſe; and that 
:s an inſurance upon a man's life for twelve months. There 

can be no doubt but the riſk there is conſtituted by the mea. 

' ſure of time, and depends entirely upon it: for the under. 

writer would demand double the premium for ws years, that 

- he would take to inſure the fame life for on- year only: in 
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Kt ſuch policies there is a general exception againſt ſuicide, If 
. the perſon puts an end to his own life the next day, or a 
15 month after, or at any other period within the twelve months, 
in there never was an idea in any man's breaſt, that part of the 
"F | premium ſhould be returned. A caſe of general practice was 
1 | put by Mr. Dunning, where the words of the policy are, © At 
* and from, provided the ſhip ſhall fail on or before the iſt of 
| W August? and Mr. Wallace conſiders in that caſe, that the 
Ii whole policy would depend upon the ſhip failing- before the 
By ſtlated day. I do not think ſo. On the contrary, I think with 
1 | I 383 ] Mr. Dunning, that cannot be. A loſs in port before the day 
I oF appointed for the ſhip's departure, can never be coupled witha 
1 contingeney after the day: but if a queſtion were to ariſe about 
1 . it, as at preſent adviſed, I ſhould incline to be of opinion, that 
4 | it would fall within the reaſoning of the determination of Se- 
4 venſon v. Snoto: and that there were two parts, or contracts 
35 | of inſurance with diſtinct conditions. The firſt is, I infure 
1 the ſhip in port, provided ſhe is loſt in port, before the 1| of 
4 "Auguſt : and 2dly, if ſhe be not loſt in port, I inſure her 
"i . then during her voyage, from the 1ſt of Aug? till ſhe reaches 
1 ; the port ſpecified in the policy. The loſs in port muſt happen, 
"4K i before the riſk upon the voyage could commence : and vice 
* 2 7/a; the riſk in port muſt ceaſe the moment the riſk upon 
„ the voyage began. Let us ſee then, what the agreement of the 
1 parties is in the preſent caſe. They might have inſured from 
1 ö two months to two months, or in any leſs or greater propor- 
KF tion, if they had thought proper ſo to do: but the fat is, that 
4 | F; they have made no diviſion of time at all; but the contract en- 
„ tered into is one entire contract from the 19th of Augn/? 1776, 
114 do the 19th of Augyft 1777 ; which is the ſame as if it had 
3:59 been expreſsly ſaid by the 5 bc If . the 205 
Wt: % of ft nn | 5 ha 
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« will inſure me for twelve months, 1 will give you an 1 entire C 2 A P. 
fum ; but I will not have any apportionment.” The ſhip fails, — 


and the underwriter runs the riſk for /w9 months. No part 
of the premium then ſhall be returned. I I cannot ſay, if there 
had been a recapture before the expiration of the twelve 


months, that the policy would not have revived.” © 


M. Juflice n. This caſe depends upon the words of 


the policy: and I am of opinion, it is one entire contract at a 


certain groſs ſum of 91. per cent. for a certain period of times 
viz. twelve months; and that no diviſion is to be implied. The 
determination in Sevenſon v. Snow went expreſsly upon this 


_ conſideration, that there were ws diflin&? voyages, and no con- 
ſideration received by the inſured for the premium upon the 


ſecond voyage : and there certainly was not ; for there never 
was any point of time, when any riſk was run from Portſmouth. 
In Bond v. Nutt, the loſſes inſured againſt were diſtin, and 
unconnefied with each other. 1, A loſs of the ſhip in port, 


if any ſhould happen there. 2dly, A loſs in the paſſage home, 


provided ſhe ſailed on a certain day. The riſk in ſome policies 
may be diſtinct and diviſible in its nature. In the caſe of an 
inſurance on a life, the ſum is entire, and time is entire for the 
whole year. So in this caſe I think the contract is one entire 
contract: my therefore that there ought to be no return of 


, 


Mr. Juſice Willes and Mr. Juſtice tut were of the 


ame opinion. | 
Per Curiam, Let a nonſuit be Sig” 


In a ſubſequent caſe, the court of King's Bench adopted the 
ſame rule of deciſion, where the ſhip was inſured for 12 months, 


and the riſk ceaſed at the end of two. A diſtinction was at- 


tempted to be made, becauſe in this caſe, the whole premium 
18 / was acknowledged to be received from the inſured at the 


rate of 15 ſhillings per months and this, it was inſiſted, evidently - 


ſnewed the parties intended the riſk to continue only from 
month to month. This objection was, however, over-ruled ; 
the court = of opinion, that the caſe laſt reported decided 

1 1 L 4 | this; 


- 


Vide ante, c. 18. 
p. 328. 
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Loraine v. 


Thomlinſon, 


Dougl. 585. 
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this ; ; and that the 15 s. per —_ was only a mode of com- 
puting 1 the groſs ſum. SIN caſe was in ne as en 


It was an aQtion tried infare Lord 4 at 1 
aſſizes for the county of Norrbumberland, in which the plaintiff 
declared, —That the defendant, in conſideration that the plain- 
tiff at his requeſt had underwritten ſeveral policies of inſurance 
as to certain ſums of money therein ſubſcribed againſt his name, 


on the ſhips, merchandizes, and other things therein reſpettively 


ſpecified, without receiving the full premiums therein men- 
tioned, undertook and promiſed to pay the plaintiff ſo much 
money, as the premiums therein mentioned to be paid to him 
amounted to, with an averment that they amounted to 40, 


- There was another count for 40 J. for money had and received 


by the defendant to the plaintiff's uſe. The defendant pleaded 
non aſſumpſit as to all except the ſum of 3 J. upon which plea 
iſſue was joined ; and. as to the 37. he pleaded a tender, and 
paid that ſum into court. Upon the plea of tender, iſſue was 
alſo joined. The jury found a verdi& for the defendant upon 
the tender, and for the plaintiff upon the other iſſue, for the 


ſum of 15 J. ſubject to the opinion of the court, whether he 
was entitled to recover that fum of 15 J. or the ſum of 31. 
only, upon a caſe, which ſtated, in effect, as follows: The 


plaintiff had underwritten 200 J. on a policy effected at News 
caſtle (which was ſet forth verbatim in the caſe), whereby the 
ſhip the Chollerford was inſured, againſt capture by the enemy 
for welve months, in the coaſting trade between Leith and the 
Ifte of Wight; beginning the 13th of March 1779, and ending 
the 13th of the ſame month, 1780. In the body of the policy 
It, was ſtated, « That the aſſurers confeſſed themſelves paid the 
65 conſideration due unto them by the aſſured, at and after the 
&« rale of 15s. fer cent. per month, At the bottom, oppoſite 
« to the plaintiff's ſubſcription, was written, premium re- 
&« ceived 16th of March 1779; and on the back was in- 
dorſed,: <. Newcaſtle, 15th of March 1779, Mr. John Gaul 
£6 Tomlinſon, on his ſhip the Ghollerford, himſelf maſter, for 
« tepelue months, in the coaſting trade, at and between Leith 
« and the e of Fight, beginning the 13th of March 1779, 
< and. ending the-12th of March 1780. Enemy only., 4. 


154. 
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te 19% per cent. per month, 18 J. , C MS: P. 
paid, though expreſſed in the policy to have been paid, it — 
being the uſage in Newcafile not to pay the premium at the | 
time of making the inſurance ;z but at various times after the 

policies are effected, and ſometimes, not till twelve months 
= The ſhip was loſt in a ſtorm, within the firſt two of 

the twelve months for which the inſurance was made, and the ; ö 

defendant tendered to the plaintiff 3 J. as the premium for two 

months. The caſe then ſtates contradictory evidence given 

by witneſſes on both ſides, as to what had been done at New- _ 

caſtle in ſimilar cafes; but which I forbear to ſet down; 

becauſe the court of King's Bench was afterwards of opinion, 

that it ought not to have been received. 


After the counſel for the defendant had been heard, the plain- 
tiff's counſel was prevented by the court from proceeding. | 


Lord Mansfield. —* This is a mere queſtion of conſtruction, 

on the face of the inſtrument, and therefore parole evidence 

| ſhould not have been admitted to explain it. It is an inſurance 
for twelve months, for one groſs ſum of 18 J. They have cal- 
culated this ſum to be at the rate of 155. per month, But what 
was to be paid down? Not 15s. for the firſt month, and ſo from 
month to month ; but 18 J. at once, Two caſes have been 
mentioned. 72 v. Snow was decided on the ground of [ 386 ] 
there being two voyages. Tyrie v. Fletcher is direRly in point 
againſt the defendant. There are two principles in theſe caſes; 
1ſt, If the riſk has never begun, the whole premium is to be 
returned, becauſe there was no conſideration : ad, When the 
riſk has begun, there ſhall never be a return, TE the ſhip 


ſhould be taken in 24 hours. 


5 


Mr. Juſtice 427277 —*Tbe 1 55. per month is _ a 
mode of E the groſs n 


Mr. Juſtice Wilkes, and Mr. Juſtice Buller conduning in 
Opinion, the Poſlea was delivered to the plaintiff, 


The two laſt * were inſurances upon time; but writs 


FR laid down | in them, and in the former caſe of Ste. 75 
| venſen | . 


| 3 


F [ 
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Cc N AA P. venſen v. Snow, it ſeems perfectly clear, that when the contra 
— 1s entire, whether it be ſor a ſpecified time, or for a voyage, 


Bermon v. 
Woodbridge, 
Dougl. 78 I, 


there ſhall be no apportionment or return, if the riſk has once 
commenced. And therefore where the premium is entire in 


| a policy on a voyage, where there is no contingency at any 


period, out or home, upon the happening or not happening of 
which the riſk is to end, nor any - uſage eſtabliſhed upon ſuch 
voyages; although there be ſeveral diſtin ports, at which the 
ſhip is to ſtop, yet the voyage is y—_ and no W of the 198 
mium ſhall be recoverable. 


Axule had been ebe 0 ſhew cauſe why there ſhould not 


be a new trial in a caſe, which had come on before Lord 


Mansfield at Guildhall, when the jury found a verdi for the 
defendant. The caſe was this: It was an action on a policy of 
inſurance, on the French ſhip Le Pactole, and her cargo, and 


the voyage was deſcribed in the policy in the following words: 


« At and from Honfleur to the coaft of Angola, during her ſlay- 
« and trade there, at and from thence to her port or ports of diſ- 
« charge in St. Domingo, and at and from St. Domingo back to 
« Honfleur. The clauſe reſpecting the premium was as fol- 


lows: Slaves valued at 800 livres Tournois per head; the ſhip 


« at 14501, ſterling; other goods, &c. as intereſt may appear; 
« ata premium of 11 percent.” The ſhip failed to Angola and 


from thence, after ſtaying ſome time there, to the Yet Indies. 


On her way to Angola, ſhe put in at Cayenne, on the coaſt of 
America, and from Cayenne went to Martinico, confeſſedly out 
of the way to St. Domingo. In this cauſe, the firſt queſtion was 
a queſtion of fact, not material to our preſent enquiry, viz. 
whether the courſe taken was a deviation, or not, from the 
voyage inſured. After all the evidence had been heard, the jury 
thought it was, and accordingly found a verdict for the defen- 
dant. Upon their declaring this opinion, the counſel for the | 
plaintiff inſiſted, that as there was a count in the declaration for | 


money had and received, the voyage inſured ought to, be con- 
ſidered as compoſed of three diſtinct parts or voyages; namely, 


from Honfleur to Angola; 2dly, from Angola to St. Domingo; 
and 3dly, from St. Domingo to Honfleur ; and that, as the 
voyage from St, Domingo to Horfleur had never commenced, the 
: premium 


* 


| Or RETURN or PREMIUM. 


- > 
- 
30 7 
- P — 
* 


premium ought. . „ 


part which was paid to inſure the riſk from Ft. Dominga to 


Honfleur. Lord Mansfield took the opinion of the jury upon 


that point alſo; and they were clear there ought to be no return. 
Next day, however, his Lordſhip ſaid, he had turned that queſ- 
tion in his mind, and that. he entertained ſome doubts upon 
it, and as it was a queſtion of law, defired Mr. Lee to-move 
for a new trial on that ground. It was, however, afterwards 
moved on both grounds; namely, on the queſtion of fact, whe- 
ther the deviation was wilful : and 2dly, On the queſtion of 
law, whether, ſuppoſing it wilful, there ought to be a return of 


premium.—Thefe queſtions were fully diſcuſſed by three advo- 


1 


cates on each ſide; and the court alſo took time to deliberate 


upon them: after which the Lord Chief Juſtice delivered the 
unafiimous 1 of the whole court. 


Lord Mansfield, afar 1 thi; upon the queſtion of fact, 
they were perfectly ſatisfied with the verdict of the jury, pro- 
ceeded thus: If, however, the plaintiff ſhould ſueceed on the 
ſecond point, the determination would virtually allow him a 
new trial on the whole of the cauſe, becauſe no ſpecial caſe was 
reſerved. But, on the fulleſt conſideration, and after looking 
into all the caſes, (though my opinion has fluQuated), we are 


now all clearly of opinion, that there ought not tobe any return. 


The queſtion depends upon this: Whether the policy contains 
one entire riſk on one voyage, or whether it is to be ſplit into 
x different riſks ; for, by ſplitting the words, and taking *at” 
and « from” ſeparately, it will make fix, viz. 1ſt, At Honfleur; * 
2d, From Honfleur to Angola; zd, At Angola, &c. The princi- 
. ples are clear. Where the riſk has never begun, there muſt be 
a return of premium ; and if the voyages, in this caſe, are 


[388] 


diſtin, the riſk from St. Domingo to Hanfleur never began. 


On the other hand, if the riſk has once begun, you cannot 
ſever it, and apportion the premium. In an inſurance upon a 
life, with the common exceptions of ſuicide, and the hands of 


Juſtice, if the party commit ſuicide, or is executed in twenty= - - 


four hours, there ſhail be no return. The caſe is the ſame, if 
a voyage inſured is once begun. Is this one entire riſk? The 
La and inſurers conſider the Preanawn: as an entire ſum for 
2 the 
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e H AP. 4 whole, without diviſion : it is eftimated on the whole at 111, 


* 


C 2 per cent. And, which is extremely material, there is no where 


any contingency, at any period, out or home, mentioned in the 


| policy, which happening, or not happening, 1 is to put an end to 


the inſurance. The argument muſt be, that, if the ſhip bad 
been taken between Honfleur and Angola, there muſt have been 


Vide ante, c. 12. a return. By an implied warranty, every ſhip muſt be ſeq. 


. 


ry 


Fd 


[39]. 


Meer v. Greg- 


ſon, B. R. Eaſt. 
24 Geo. III. 


worthy when ſhe firſt ſails on the voyage inſured, but ſhe need 
not continue ſo throughout the voyage; ſo that, if this is one 
entire voyage, if the ſhip was ſea-wotthy when ſhe left Han- 
eur, the underwriters would have been liable, though ſhe had 
not been ſo at Angola, &c.; but according to the conſtruttion 
contended for on behalf of the plaintiff, ſhe muſt have been ſea- 
worthy, not only at her departure from Honfleur, but alſo when 
ſhe ſailed from Angola, and when ſhe failed from St. Domingo. 
The caſes of Stevenſon v. Snow and Bond v. Nutt, were quite 
different from this. They depended upon this, that there was 
a contingency ſpecified in the policy, upon the not happening of 
which the inſurance would ceaſe. In Stevenſon v. Snow, it de- 
pended on the contingency of the ſhip ſailing with convoy from 


Portſmouth, whether there ſhould be an inſurance from that 


place. This neceſſarily divided the riſk, and made two voyages. 
In Bond v. Nutt, it was held, that there were two riſks, upon 
the ſame principle. As Jamaica“ was one; the other, viz. 
the riſk . from Famaica,” depended on the contingency of the 


| ſhip having failed on or before the firſt of Auguſt : that was a 


condition precedent to the inſurance on the voyage from Ja- 
maica to London. The two cafes of Tyrie v. Fletcher, and 
Loraine v. Thomlinſon, are very ſtrong, for, if you could ap- 
portion the premium in any caſe, it would be in inſurances 
upon time. Therefore, on very full conſideration, we think 


this one entire riſk, one voyage, and that there can be no re- 


turn of premium.” The rule was CO” 


Mete in another aftion for return of premium, tried 
before Mr. Juſtice Milles, on the Northern circuit, where a 


verdict had been given for the plaintiff, upon a motion to ſet 
aſide the verditt, and to enter a nonſuit, a deciſion, fimilar to 


ory Bermon v. u, Was made. The inſurance was 
” «At 
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« As and from Jamaica to Liverpool, warranted to ſail onor kefore © C. 


389 ; 


. 


111. 


« the firſt of Auguſt, premium twenty guineas per cent. to return —— 


« eight, i ſhe ſailed with convoy. The ſhip did not ſail till 
September and was loſt, The jury apportioned the premium, 


and gave the plaintiff a verdict for eight guineas, the defendant 
having paid eight for the convoy into court, which was allow 


ing four for the Fil run by.the N at Famaica. 


Lord Manifeld.—* Tt would be les to _ into cos 
about the riſk at Famaica. It appears on the evidence to be 


different on different ſides of the ifland. Beſides the parties 


have divided the riſk, with reſpect to convoy; for it is a pre- 
mium of twenty guineas, to return eight, if ſhe ſail with con- 


voy ; but there is an abſolute m as £0 the W and 


ee 1 tie FO 


nen 


Mr. Juſtice a and Mr. Juſtice Buller 8 with Lord 


Mansffld, the latter - obſerving, that as the parties have not 
conſidered it as. two riſks, nor eſtimated the riſk at Jamaica, 
the court cannot do it for them. In all the inſurances from 
Jamaica, the policy runs © at and from ;” and though in 


many inſtances the voyage has not begun, yet there never was 
an idea of the premium being returned, and that no uſage was 


found by the jury. The rule for e the W of 


| nn was made abſolute. 


Mr. hade Wille thought the premium ſhould be or- 


"uh am aware * che Ae in this 8 1 may ſeem to claſh Vide oY 


with what fell from Lord Mansfield, in delivering his opinion in 
the caſe of Tyrie v. Fletcher; in which he put a ſuppoſed caſe 
of an inſurance «at and from, provided the ſhip ſhall ſail on 
or before the firſt of Auguſl. In ſuch a caſe, bis Lordſhip ob- 


ferved, gs then adviſed, he ſhould incline to think it a diviſible 


riſk. In this place, it would be ſufficient to obſerve, in anſwer 


to ſuch an objection, that the opinion then delivered by Lord 


Mansfield was a mere obiler dictum upon a point, ariſing only 
in WR nn z in Which oaſe, the greateſt abilities 
ae 
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C- H AP. are liable to miſtake. But his Lordſhip delivered that opinion," 

— with a wiſe and prudent reſervation, that, as at preſent adviſed, 
he thought ſo and ſo: and it is no diſgrace to any man, how- 
ever renowned for knowledge, to alter an opinion, upon ma- 

8 ture deliberation. There is, however, one very obvious diſ. 

„„ tinttion, upon which the court relied much, between Meyer v. 

Erg ſon, and the caſe put in Tyrie v. Fletcher : for in the latter, 
the inſured has uſed a moſt ſignificant word (provided) to mark 
the difference between the two parts of the riſk ; ** at and 
« from, provided ſhe ſail, Ic.“ In the former, the inſured ag. 
expreſsly provided for a return of premium, in caſe the ſhip 
ſails with convoy; why did he not uſe the ſame precaution, 
leſt ſhe'ſhould not ſail by the day limited : Having done it 
in the one caſe, it is to be preſumed he did not mean to do it, 

5 or that the inſurer would not conſent that it:ſhould be done, 

in the other: and as the parties had not aN the riſk 
Tn ts the court could not do it for them. : 


— 


6 


ms an od 


Gale v. Machell, In . caſe upon an 1 eat and from any port 
. / 25 Goo lis, « or ports in Famaica to London, following and commencing 
123/08 « on her firſt arrival there, warranted to ſail with convoy 
„ «. from the place of rendezvous to Great Britain, the ſame: 
. queſtions were again agitated. But as the counſel differed 
1 Wil upon the evidence given at the trial, the main queſtion was 
I not fully diſcuſſed by the un, but was ſent back to a new 

trial. 

i $4.4 54 f 
1 v. Allen, The laſt caſe upon this ſubjeft was alſo an action for a re- 
| Ter, — turn of the premium. The policy was © at and from Jamaica 
I. to London, warranted to depart with convoy for the voyage, 
and to fail on or before the 1ſt of Auguſt, upon goods on 
board a ſhip called the Jamaica, at a premium of 12 guineas 
per cent. - Thie ſhip ſailed from Jamaica to London on the 3 iſt 
of Fuly 1782, but without any convoy for the voyage · At 
[ 2391 ] the trial before Lord Mansfield, the jury found a verditt for 
the plaintiff, ſubje& to the opinion of the court upon a caſe, 
ſtating the facts already mentioned. In addition to which; 
they expres ly find, that it is the conſtant and invariable uſage 
« in an nen at and from Jamaica to London, warranted 
5 / | 6 to 
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790 
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60 Auguft, when the ſhip does not depart with convoy, or ſails 


« after the I ſt of 8 to return the n e e 
« one half per cent. 0 | 


% 
* 


Lord Man feld. MN An inſurance 1 98 on n goods warranted 


to depart with convoy, the ſhip fails without convoy; ; and an 


ation is brought to recover the premium. The law is clear, 


that if the riſk be commenced, there ſhall be no return. Hence 
queſtions ariſe of diſtin riſks inſured by | one policy or inſtru- 


ment. My opinion has been to divide the riſks.” Tam aware 


that there are great difficulties i in the way of apportionments, 


and therefore the court has ſometimes leaned againſt them. 
But where an expreſs uſage is found by the j Jurys the difficulty 
is cured. They offered to prove the ſame uſage as to the 191 
Indies in general; but 1 ſtopt them, and coulined the evidence 


to Jamaica. 


Mr. Juſtice Wills, 11 6 Melee AB, concurred with | 


his Lordſhip. 


Mr. Juſtice Bali. The counſe for the defendant did 
right in his argument to make the chief queſtion, Whether pa- 
role evidence of this uſage ought to have been received? In 


Vide Meyer 
v. Gregſon. 


mercantile caſes from Lord Haoll's time, and in policies of inſu- 


rance in particular, a great latitude of conſtruction as to uſage 
has been admitted. By uſage, places come within the po- 
licy, which are not expreſſed in words ; uſage explains and 


even controuls the policy. The uſage here found by the jury 


is univerſal: and though in ſome caſes one half per cent. may 
be a ſmall premium for the riſk at; yet the underwriters are 
aware that it is ſo. In Meyer v. Greg ſon, no uſage was found. 

Beſides in cafes of this kind, where every thing is left to the 
whim and caprice of a jury, I lean much againſt them. Here 
a general and certain uſage is found ; and no inconvenience 


can reſult from it.” The paſtea was delivered to the plaintiff. 


From the tenor. of all theſe caſes it ſhould ſeem, as 
Lord Mansfield ſaid in the caſe of Long v. Allen, that ſo 


many difficulties occur in apportioning the premium, that the 


courts 
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c WA P. courts are often. obliged to decide againſt it, unleſs there be 
3 ſome uſage upon the ſubject. Even in the caſe of Stevenſon v. 
Snow, the jury found that it had been uſual io divide the riſk; 
and although the court rejected the uſage for uncertainty, % 
cauſe it did not aſcertain. what proportion of the; premium 
_ + ſhould be returned; yet they exprelsly ſay, that it ſerves to 
'  ſhew what the idea of the mercantile world is upon the ſub. 
15 ject. If, indeed, we look back to all the caſes reported in this 
chapter, we never find an apportionment fake place, « except in 
Stevuenſon v. Snow, and Long v. Allen, on account of the diff- 
culty, unleſs there be ſome uſage, as in | thoſe cales, to guide 
and direct the . of the court. 5 


7 
Y IF 


| vide ante, e. 18. Before this chapter i is concluded, it will be proper to oh. 
ſerve, that in the caſe of Bond v. Nutt, which was fo often 
mentioned in the argument of the'caſes upon apportionment, 
the queſtion never aroſe. In that caſe, the two material quel. 
tions were, as may be ſeen by a reference to it in the two pre. 
ceding chapters of this work, whether the ſhip had complied 
with a warratity of failing by a particular day : and whether 
in going to the place of rendezvous for convoy, ſhe was guilty 
ol a wilful deviation. It was proper to mention this, to pre- 
vent miſconſtruction; and it was alſo taken notice of by 
Mr. Juſtice Buller, in the caſe of Long v. Allen. 


X « * ; 3 
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CHAPTER Tus TWENTIETH. 


Of the Proceedings upon Policies of Inſurance. 


F the preſent chapter, it is intended to point out in what 


manner, and by what form of legal proceeding, a man, who 
has inſured property, and has ſuſtained a loſs, is to recover 
againſt the underwriters upon the policy. We have formerly 
ſeen, that the Court of Policies of Inſurance fell into diſuſe, 
and the reaſons why it did ſo: fince which period all queſtions 


of this nature have been decided by the uſual mode of trial, 


known to the laws and conſtitution of this country, namely, 
the trial by jury in the courts of common law. Caſes of this 
nature are not the ſubject of enquiry even in a court of Equity, 
becauſe the demand is plainly a demand at law ; and the loſs 
and damage ſuſtained are as much the obje of proof by wit- 
neſſes, as any other ſpecies of damage whatever. This was 
decided by a decree of Lord Chancellor King, whoſe opinion 
was afterwards confirmed by the Houſe of Lords. 


In the year 1720, ſome merchants at Oftend ſet up a trade 
to the Eaſt Indies; and amongſt others, one James Maelcamp 
equipped a ſhip, called the Flandria, for a voyage to China, 
wherein ſeveral perſons were concerned. Maelcamp had the 
care and direction of the ſhip, and gave receipts to the ſeveral 
perſons concerned, for the monies they paid, promiſing to be 
| accountable to them for their reſpective proportions of the net 
profit of the voyage. Theſe tranſactions being carried on 
moſtly at O/tend or Antwerp, the ſeveral perſons, who had a 
mind to be concerned in the undertaking, gave directions to 
their correſpondents at thoſe places, to pay Maelcamp what 
ſums they thought fit, and to take his receipts for the ſame. 
The appellants gave direQions to one Conninch to pay ſeveral 
large ſums to Maelcamp, on account of the ſaid undertaking; 
and accordingly Conninck paid him divers ſums, amounting to 
35,000 guilders, and took diſtin& receipts for the ſame, ac- 
cording to the proportion for which the appellants were con- 

M M cerned 
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duction. 


De Ghetoff and 
others v. the 
Governor and 
Company of the 
London Aſſu- 
rance, 3 Brown's 
Parliament 


Cafes, 525. 
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OF THE PROCEEDINGS UPON 


cH A P. cerned therein: he alſo, by the order and direction of the 


appellants, and for their uſe or benefit, agreed with the reſpon. 


dents to inſure on the ſaid ſhip the Flandria, 5000 J. and by a 
policy, dated the 26th day of December 1720, this inſurance 
was effected, at a premium of 121. per cent. The ſhip failed 
from O/tend, in order to proceed to China ; but on her way 
was ſeized at Bencozlen, in the Eaſi Indies, by the governor, 
being an Engliſb ſettlement, and the ſhip and cargo were con- 
fiſcated. The appellants, upon notice of this event, applied to 
the reſpondents for payment of the 5000 l. inſured, and pro- 
duced to them the ſeveral receipts for their reſpective intereſls 
in the ſhip, and affidavits affirming the ſeveral ſums therein 
mentioned, to have been really and bond fide paid. But the 
reſpondents refuſing to pay, or make any ſatisfaction to the 
appellants, they brought their bill in the Court of Chancery, againſt 
the reſpondents, and the ſaid Conninch, praying, that the re. 
Spondents might be decreed to pay the appellants the ſaid ſum if 
50001.” with intereſt, according to their ſeveral and reſpeQive 
ſhares and proportions thereof. To this bill, the reſpondents 
put in a demurrer and anſwer, and to ſuch part of the bill, az 
ſought to compel them to pay the appellants the 5000/, or to 
make them any ſatis faction for any loſs, which had happened to 
the ſhip, they demurred ; and for cauſe of demurrer ſhewed, 
that if the policy of inſurance in the bill mentioned was for- 


feited, a proper ation at law lay to recover the money due there- 


upon, and that the appellants, if they were entitled to ſuch 
relief as they prayed by their bill, might have their complete 
and adequate remedy by an atlion at law, where ſuch matters 
were properly cognizable, and where the appellants ought to 
prove their intereſt in, and the loſs of the ſhip. The demurrer 

came on to be argued before Lord Chancellor K:ng, when his 
lordſhip ordered it to ſtand over for two months till Conninct's 
anſwer ſhould come in; and if the appellants did not procure 
ſuch anſwer in two months, the demurrer was to be allowed. 
Connick accordingly put in his anſwer within two months, 
and thereby” admitted, that he made the aſſurance in his own 
name, in truſt and for the benefit of the appellants ; but ſaid 
he did not care to permit the appellants to bring any action againſt 


the reſpondents i in bis name; he being adviſed, that if any ſuch 
x; f action 


WE 
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ation ſhould be brought, and they ſhould not prevail therein, 
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he would be-perſonally liable to pay all the coſts and charges — 


occaſioned in con ſequence thereof. In ſupport of the demurrer- 
it was urged, that the appellantsꝰ demand was plainly a demand 
at law, as they had nothing to prove but their intereſt, and the 
loſs of the ſhip, which were facts proper to he tried by a jury. 
That there was no equity ſuggeſted by the bill, but a pretended 
difficulty to produce witneſſes: and that their truſtee refuſed 
to permit them to bring an action in his name: that the for- 
mer objection might with equal reaſon be ſuggeſled in almoſt 
every caſe of a, policy of inſurance; and the latter appeared 
manifeſtly to be thrown into the bill, merely to change the 
juriſdiction, and it was in a great meaſure falſified by the 
truſtee's anſwer, for he did not ſay that he ever refuſed, but 
only that he did not care to permit his name io be made uſe 
of. If bills of this kind were encouraged, it would be 
eaſy to bring all ſorts of e to be tried in a court of 


Equity. j: 


Upon theſe reaſons, Lord King allowed the demurrer ; ; and 


* 


upon an appeal to the Houſe of Lords, after hearing counſel 


upon it, it was ordered and adjudged, that the ſame ſhould be 
diſmiſſed; and the order complained of, affirmed. 


There may, it is true, be caſes, where an application to 
- court of Equity on the part of the inſured, is ſtrictly proper, 
and will be entertained. For inſtance, if the truſtee in a 
policy of inſurance do actually refuſe his name to the Hu 


que truſt in an action at law, there may be ſome pretence for 


going into a court of Equity, as Lord Hardwicke has once 
obſerved. Or, if from a concurrence of circumſtances, the 
perſons, whoſe teſtimony is requiſite to the deciſion of ſome 
diſputed facts, reſide abroad, the Court of Chancery will 
| grant a commiſſion to examine thoſe witneſſes, But it is 
not upon a mere general truſt, or the looſe ſuggeſtions of 
any of theſe facts, that this extraordinary interpoſition will 
take place, 


There are alſo caſes, in which the inſurers may go into 
equity, to obtain injunctions to ſtay the proceedings againſt them 
MM 2 on 


1 Atk. 847. 
2 Atk. 359. 


Chitry v. Selwin 
and Martin, 
2 Atk, 359. 
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G * 5 F. at law: as in the laſt caſe mentioned, where the evidence of 
md perſons abroad is requiſite for their defence; in which fituation, 
they ſhall have a commiſſion to examine witneſſes abroad, and 
an injunction to ſtay proceedings at law in, the mean time, 
Another ground for an application to a court of Equity, is a 
| ſuſpicion of fraud on the part of the inſured, and of which J 
Vide c.16. fear the chapter on fraud produces too many inſtances: in 
ſuch caſes the court will compel the party charged to make 
a full diſcloſure upon oath 'of all the circumſtances that are 
within his knowledge; and to deliver up all papers and docu- 
ments, that are at all material to the queſtion. But except 
in theſe inſtances, all iſſues upon policies of inſurance muſt be 
tried in the courts of common law. Even if the parties, by a 
clauſe in the policy, agree that in caſe of a diſpute, it ſhall be 
referred to arbitration, that wijl not be a ſufficient bar to an 
action at law; provided no reference has been in fact made, 
nor is depending. 


Kill . Holiſter, Thus in an action upon a policy of inſurance it appeared, 


— 1 v. that a clauſe was inſerted, that in caſe of any loſs or diſpute 
Charnock, about the policy, it ſhould be referred to arbitration :; and the 
8 Term R. 139. 


it was held that plaintiff averred in his declaration, that there had been no re- 
irq 11 ference. Upon the trial at Guildhall, the point was reſerved 
3 e for the conſideration of the court, whether this action would 
the courts of The before a reference had been made; and it was held by the 

e j whole court, that if there had been a reference depending, or 
an made and determined, it might have been a bar; but the agree- 
ment of the parties cannot ouſt this court; and as no reference 
has been, nor any is depending, the action is well brought, and 

the plaintiff muſt have judgment. 

Having thus ſeen in what courts the party injured in the con- 
tract of inſurance is to ſeek for redreſs, let us now conſider, by 
what form of action that redreſs is to be obtained. The act of: 
6 Ceo. I. c. 18. parliament, by which the two Inſurance Companies were 
of erected, ordered, that they ſhould have a common ſeal, by al- 
| fixing which, all corporate bodies ratify and confirm their con- 
tracts. Hence a policy of inſurance made by the Royal Ex- 


change Aſſurance Company,or the London Aſſurance Company, 
9 1 is 
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is a contratt under ſeal; and if the contract i is brolien; the p pro- CHAP. 
ceedings againſt theſe Companies muſt be by action of debt or 
corenant. From this circumſtance a great inconvenience 
aroſe; for under the plea of the general iſſue to an action of debt 
or covenant, the true merits of the caſe could ſeldom come in 

veſtion : but in order to bring them forward, it became ne- 
ceſſary to plead ſpecially. This was attended with ſuch a heavy - E427 
expence, ſuch great delays, and frequent applications to courts | * 
of equity for relief, that the legiſlature at laſt interpoſed, and 
enacted, © that in all ations of debt to be ſued or commenced 2 Geo. 1. c. 30. 
« againſt either of the ſaid corporations, upon any policies of SOT. 
« inſurance under the common ſeal of ſuch corporations, for the 
6 aſſuring of any ſhip or ſhips, goods or merchandizes at ſea» 
J or going to ſea, it ſhould and might be lawful to and for the 

« {aid corporations, in ſuch action or ſuit, to plead general » 

« that they owed nothing to the plaintiff or plaintiffs in ſuch ſuit 

« or action; and that u all ations of covenant, which ſhould 

« be ſued or commenced againſt either of the ſaid corporations 

upon any fuch policy of aſſurance under the common ſeal of 

« ſuch corporation for the aſſuring of any ſhip or ſhips, goods | 
« or merchandizes, at fea or going to ſea, it ſhould and might 4 
« be lawful for the ſaid reſpective corporations, in ſuch action 
« or ſuit, to plead generally, that they had not broke the cove- | 
« xants, in ſuch policy contained, or any of them; and if there- E 
« upon ifſue ſhould be joined, it ſhould and might be lawful for 
« the jury, if they ſhould ſee cauſe, upon the trial of ſuch iſſue, 
to find a verdict for the plaintiff or plaintiffs in ſuch ſuit or 
action, and to give ſo much, or ſuch part only of the ſum de- | 
« manded, if it be an action of debt, or ſo much in damages, 
« if it be an action of covenant, as it ſhould appear to them, 
upon the evidence given upon ſuch trial, ſuch plaintiff or 
* plaintiffs ought in juſtice to have.” | 


* 
* 
— — . —¼e . — 


In a ſubſequent ad of parliament the following clauſe is in- 36 Geo. 3. c, 25. 

ſerted, « that if any action or ſuit ſhall be commenced, brought, 
or proſecutec againſt the corporation of the Royal Exchange a 
* aſſurance of houſes and goods from fire, by any perſon or : | 2 
« perſons, bodies politick or corporate, for or concerning any 4 
* aſſurance or aſſurances by the ſaid recited charter, or hereby 
„„ authorized 


1 v * fe” * 3 
1 5 4 
— — 
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C A P, © authorized to be made, or relating to the powers hereby 


XX 


f granted, or concerning any other matter or thing herein or 


39 Geo. 3. c. 83. 


Sect, 2. 


3 Blackſt. Com. 


157. 


ein the ſaid charter above recited contained, the ſaid corporz. 
« tion and their ſucceſſors may in ſuch action or ſuit plead the 
general iſſue, and give the ſpecial matter in evidence,” 


The charter recited in the act is that, which enabled the 
company to make infurances for lives and againſt fire; and 
therefore it ſhould ſeem (a ſimilar act having paſſed refpeQing 
the London Aſſurance Company) that in inſurances on lives, 
and inſurances againſt fire, both theſe companies may plead the 

general iſſue, as they might by virtue of the ſtatute 11 Geo, i. 
in caſes of marine in{urances. 

Since the three former editions of this work were pub- 
liſhed, an aft of parliament paſſed, enabling his majeſty to 
incorporate, by charter, a company to be called, The Globe lu. 

ſurancè Company, which charter ſhall empower them to make 
inſurances upon lives; or on houſes, warehouſes, goods, ſhips, 
veſſels, barges and other craft, with their, cargoes, in port, or 
uſed on navigable canals, farming flock, and all other property, 
againſt loſs or damage by fire, within Great Britain or Ireland, 
and any other parts abroad, within his majeſty's dominions or 
not; and for other purpoſes hereafter to be mentioned in 
their proper place. I only allude to this new corporation at 
preſent, for the purpoſe of ſtating, that by the gth ſection of 
the aft of incorporation above quoted, the ſame pleas, and 
the ſame power to the jury to aſſeſs the damages which ſhall 
actually appear to be due, are given, in the caſe of The Globe 
Inſurance: Company, as were given to the Royal Exchange 
and Londin Aſſurance Companies by the afts lately recited, 
Flat it n a ara to the Ps. 
MY 

-Wheteverttho Eohtrgt of inflragcs's is entered into with a 
private underwriter, it is done by the inſurer merely ſubſcri- 
bing his name to the inſtrument, which is no more than what 


is called by the lawyers a' {imple contract; the remedy for a 


breach of which is by an action of ſumpſit, or an action upon 
the _ founded upon the promiſe and undertaking of the in. 
2 ſurer. 
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ſurer. There are, however, it is to be obſerved, two kinds of C T7 P. 
actions of afſumpſit : the one, what is denominated a general 2 
indebitatus aſſumpſit, in which the plaintiff ſtates generally that 

the defendant, being indebted to him in ſo much money for 

goods ſold, &c. or for money lent to the defendant, or for 

money had and received to the uſe of the plaintiff, in conſi- [ 298 ] 
deration thereof, undertook and promiſed to pay the amount; 
the other is called a ſpecial afſumpſit, which muſt always be 

founded on ſome particular or ſpecial agreement. The former 

can never be uſed as the means to recover upon a policy of 

inſurance. The only caſes, in which it can be at all uſed Penna = 
with reſpect to this contract are, where money has been paid - 
by miſtake to the inſured by the inſurer, upon the ſuppoſition _ 
of a loſs, when in fact there was none; a rule which holds, 
whether the money was paid through the fraud or miſtake of 
che receiver: or where the inſured wiſhes to recover back the 
premium which he has paid to the' inſurer. In theſe caſes, 
the proper mode is to bring an action of indebilatus aſſumpſit 
for money had and received to the plaintiff's uſe: and there- 
fore in almoſt all actions upon policies of inſurance, it is uſual 
after the count for the ſpecial aſſumꝑſit, to add one or two ge- 
neral counts; that if the policy ſhould be ſet aſide, and the 
contract declared void, the inſured may at leaſt be enabled to 


recover the premium. 


It being thus evident, that the proper form of action, in or- 
der to recover upon a policy of inſurance, is a ſpecial aſſumpſit, 
founded upon the expreſs contract of the perſon who ſigns it; 
it will follow as an immediate conſequence, that the firſt thing 
which is neceſſary for the plaintiff to inſert in his declaration, 
or ſtate of the cafe, will be the policy itſelf, becauſe that is the 
foundation of the whole. He ſhould alſo ſtate, that it was ſigned 
by the defendant. The next averment will be, that in conſide- 
ration of the premium being paid, the defendant had undertaken T 
to indemnify againſt the loſſes ſpecified in the policy. We ſaw Vide ante, c. 1. 
in the firſt chapter of this book, that the premium was the con- P 2 = 
ſideration upon which the whole contract reſted; and that by 
the cuſtom, the receipt of the premium was acknowledged in 
the body of the policy. It is then neceſſary for the plaintiff to 
M M 4 i allege 
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C H A f. allege that goods and merchandizes were laden on board tothe 
* amount of the ſum inſured, and that the plaintiff was intereſted 
therein; or if the inſurance be upon the ſhip, the inſured's 
intexreſt mult, in the ſame manner, be averred. The next ma- 
terial averment is, that the property inſured was loſt, and'by 
„ a. what means that loſs happened; in ſtating which, the plain. 
[ 399 J tiff muſt bring it within one of the perils inſured againſt by the 
policy: but he muſt always ſtate it according to the truth, 
Thus he ought to ſhew, that it was by perils of the ſea, by 
capture, by fire, by detention, by barratry, or any of the other 

i mentioned i in the policy. 
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Knight v Cam- Where the loſs had been by barratrg, the nels was 4. 
eee = aſſigned, the proceedings being at that time in Latin, per frau. 
x Stra. 581, dem et negligenti am mag! ri navis depreſſa et ſubmerſa fuit, et tr 
_ taliter perdita et ami ie fuil; and it was inſiſted, that this was 

not within the meaning of the word barratry, but the breach 

* ſhould, have been expreſs, that the ſhip was loſt by the barratry 


of the maſter. 


| 


The court were unanimouſly of opinion, that there was no 
occaſion to aver the fact in the very words of the policy; but 
if the fact alleged came within the meaning of the words in 
the policy, it was ſufficient. Barratry imports fraud, and he 
that commits fraud, may properly be ſaid to be guilty ofa 

ne neglect, namely, a breach of duty. 


11 is true that the practice at — a as I have reaſon to be. 
lieve from precedents \ which I have ſeen ſettled by the ablel 


Tpecial pleaders, is to aver ſuch a loſs to ** happened “ by 
45 the barratry of Wie or mariners.“ 


7” 


» the plain 3 in his e allege, that a total loſs has 
= happene 25 and lay the damages as for a total loſs, it ſhall be no 
bar 80, his! r ecovery, though he can only prove a partial loſs; 
eee for i in an, action 366 damages merely, a man may always re- 
juſt quote 


the corporations, cover. le but never more than the ſum he has laid in his de- 
upon t this A claratieont, „ contrary, doc rine was once attempted to be 


Rainey ; but run monty over · ruled. * 
0 


* . 


32 
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Thecaſe, in which it was ſo determined, camebefore the court C = A P. 
upon a queſtion reſerved by Lord Mansfield at Niſi Prius a. 


Guildhall, upon an action on the caſe, on a policy of inſurance. 
The inſurance- was made' upon one fourth part of the ſhip En- 
couragement, and of its cargo, from Greenland to London, free 
from average under a certain value, from the ice. The plain- 
tiff declared upon a total loſs of the ſhip; the declaration expreſsly 
ſtated a /ofal loſs of it; and the damages were laid for a total loſs. 
But the evidence only proved an average or partial loſs : it was 
not attempted to prove a total one; and it was only ſhewn that 
the ſhip had received ſome damage, which little more than 50 /. 
would have repaired. The defendant's counſel objeRed at the 
trial, “that this evidence did not ſupport the plaintiff*s declara- 


tion.” They alſo repreſented the practice to have been on their 
ſide; namely, that proof of a partial loſs was not ſufficient to 


maintain a declaration for a total loſs. A verdi& was taken for 
201. as for an average loſs: but it was agreed on both ſides that 
the verdict ſhould be ſubject to the opinion of the court, 
« Whether it was maintainable in point of law.“ If the court 
ſhould be of opinion that it was, the verdi& was to ſtand; 
but if the court ſhould be of a contrary opinion, the plaintiff 
was to have a judgment of nonſuit againſt him. 


Lord Mansfield.—< At the trial it appeared to me, and fo the 
jury thought, that the preſent caſe could nat be conſidered as a 
total loſs. The defendant's counſel objected, as they do now, 
that the jury could not take a partial loſs into their conſideration, 
upon an expreſs declaration for a total loſs : and I underſtood 


from them, that the practice ſupported their objection. Mr. | 


Norton, who was counſel for the plaintiffatthe trial, then argued 
to the contrary upon principles : and he alſo cited the caſe of 
Walker v. the Royal Exchange Aſſurance Company. But that 


Gardiner v. 
Croſedale, 


2 Burr. 904. 
1 Black. R 


198. ; 
L 40 


caſe does not prove much; for that was a total loſs. I Was 


ſatisfied upon the principles, provided the practice did not inter- 
tere with them, which I was then told it did. I choſe to put it 
in ſuch a ſhape, that the opinion of the court might be had with- 
out delay or expence. No hardſhip was done to the defendant 
upon the quanium of the damages found: for theplaintiff took a 
great deal leſs than it clearly appeared on the eyidence that the 

! loſs 
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c * A p. loſs amounted to. I cannot hear of ay ſuch determination 26 
—— can ſupport the objection that has been made by the defendant', 


[ 401 ] 


counſel. Therefore it ſtands ſingly upon principles. And upon 


| principles i it is extremely clear, that the plaintiff may, upon 
this declaration, recover damages for a partial loſs. This is an 


action upon the caſe, which is a liberal action; and a plaintiff 
may recover Je/s than the grounds of his declaration ſupport, 
though not more. This is agreeable to juſtice, and conſiſtent 
with bis demand, Here are two grounds of the plaintiff' 
declaration ; namely, the policy, and the damage to the ſhip, 
As to its being a total or a partial loſs, that is a queſtion more 
applicable to the quantum of the damages, than to the ground 
of the action. The ground of the action is the ſame, whether 


the loſs be partial or total; both are perils within the policy, 


As to the defendant's not coming prepared to defend a partial 
Joſs: this indeed would be an objection if it were true. But the 
defendant: does in truth come prepared to ſhew, that either no 
damages had happened at all; or, at leaſt, that damages have 
not happened to ſuch a degree as the plaintiff has alleged in his 
declaration; or, that he did not ſign the policy. As to the 


effeQs of a judgment by default, the defendant could not have 


been hurt by a judgment by default. For the plaintiff could not 
have recovered, even upon a writ of enquiry, any greater 
damages than he could prove to the jury ſworn to aſſeſs them, 
that he had actually ſuffered. If the preſent objeftion were to 
prevail, it would introduce the addition of unneceſſary counts 
in declarations, and an enormous ſwelling of the records of the 
court. It is more convenient to lay the caſe ſhort, than prolix. 
There is no proof of any pradtice contrary to the principles, 
It was the apprehenſion of ſuch contrary practice, that was the 


only occaſion of my having any doubt at the trial. I am now 


fully ſatisfied, that the plaintiff may recover either the whole 
or leſs than he has laid; and therefore this verdict ought, in 
my opinion, to ſtand. In an ejectment for more, the plaintiff 


may recover els: : it is every day's practice.“ 


Mr. Juflice Deniſon, concurred, and thought it a very plain 
caſe, It is an action for damages for the loſs of the ſhip. Now, 


in an acyan for ne the plaintiff is to recover his damages 
according 
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4or 


according to his proof, pro tanto; but he is not, in an action oc wa». 


for damages, obliged to prove all that he has alleged. If it had 
been an action of covenant for pulling down a houſe, would 
not the plaintiff be entitled to recover damages for pulling 
down half the houle, provided he had proved that the defendant 
did it? This is no variance of the evidence from the decla- 
ration ; the evidence tends, in a certain degree, to the proof 
of what is alleged in the declaration; it is not inne to 
lay two counts in ſuch a ern as this. N 


Mc. Juſtice Fe b was 01 tha Game opinion. 


XX, 


— — 


Cn 


Mr. Juſtice 17 3 — In actions for i hs vlaintif | 


may recover all, or for any part: the damages are ſeverable, 
and may be given PRO TANTO. Here damages are laid for a 
tata! loſs, which is only the meaſure of the damages: and the 
plaintiff proves a partial loſs ; which only afſects the meaſure 


of the damages, but is no variance from the allegations con- 


tained in the declaration. If this had been a judgment by 


default, yet the plaintiff could not, even in that caſe, have re- 


covered damages for any more loſs than he was able to prove 


under the writ of enquiry of damages. And as to the de- 
ſendant's not having ſufficient notice that he ſhould come 
prepared to defend againſt a partial loſs, I think he had ſuffi- 
cient notice to come thus prepared: for he ought to come 


prepared to prove, that no damage at all happened. If 


any at all happened, he will be liable pro 7anto, if it be des of "| - 


The po/iea was delivered to the plaintiff, | 


An attempt was alſo once made to d6dfure aphinif beckiiſe : 
the declaration alleged that he had a ſmaller intereſt than he 
appeared in proof to have. But this Ne Red. w_ 


It was an action on a policy of inſurance, in which the 
declaration ſtated, that the plaintiff was poſſeſſed of one third 
of the ſhip on which the inſurance was made. It was proved 
that the plaintiff had purchaſed the Whole ſhip at one period; 


and as there was no evidence ta ſhew that he had fince parted | 


with any ſhare of it, the counſel for the defendant inſiſted, 
that 


Page v. Rogers, 
Sitt. at Guild- 
hall, Hil. Vac. 


1785. 


© © A ÞP. 
5 XX. 
— 


1 403 ] 


3 Black, Com, 
x68. | 
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that the plaintiff had not proved his declaration which alleged 
him to have but one third. 


Lord Monield over-roled the objeQion, ſaying, that thi 
was prims # facie ſufficient evidence; for omne majus continet i in 
ſe minus (a). 


We have ſeen that policies of inſurance are ſeldom effected 


by the party himſelf really intereſted, but generally by the in. 


tervention of a broker employed by the inſured, who tranſacts 
the buſineſs with the underwriters as attorney for his prinGpal, 
from whom he receives his inſtructions, and from which, if he 
deviate, he is anſwerable to his employer in an aRion on the 
caſe; like any other perſon who undertakes any office, employ- 
ment, truſt, or duty, and who thereby impliedly undertakes to 


_ perform it with integrity, diligence, and ſkill (3). It is alſo 


25 Geo. 3. e. 44. 
Vide ante, c. 1. 

p- T6, and ſee alſo 
28 Geo. 3. c. 56. 
ante, p 18. 1 Bur. 

490. Vide ante, 
6. 15. 


Cotes book on the Bankrupt Laws, 4th edition, p. 579. 


common for the broker to open the policy in his own name, 
at the ſame time declaring for whoſe uſe, benefit, or intereſt, 
the ſame is made; how far ſuch declaration is neceſſary we 
have formerly explained. As the policy may be made in the 
name of the broker, ſo alſo may the action be brought in his 
name, as was done in the caſe of Godin and the Royal Exchange 
Aſſurance Company, and a variety of other caſes, 


As this contract depends fo much upon hn pureſt good faith, 
and the moſt liberal communication of circumſtances, relative 
to each particular caſe; when gaming inſurances, without inte · 


(a) But if the plaintiff in this caſe had the whole ſhip, it ſeems that he could 
never bring another action for the other two Fanny becauſe that would be 2 
ſplitting of actions. 


(8) As the brokers tranſat the chief part of the bafineſe; and generally pay 
the premiums, the law has'given them a lien upon the policies in their hands, ſo 
as to enable them to deduct out of any monies they may receive for the aſſured, 
not only the premium and commiſſion due on the particular policies, but the 
general balance due to them on the account between them and their principals. 
Aud it has alfo been decided, that if a broker ſhould part with the poſſeſſion of 
the policy, ſo as to loſe his lien upon it; yet if it get bagk into his hands for any 
purpoſe whatever, the lien revives. Theſe points were ſettled in the caſe of 
Whitehead v. Vaughan, Trin. 25 Geo. 3. in B. R. and of Parker and others v. 
Carter, in C. P. Trinity 1788: both which caſes are ſtated at length in Mr. 


reſt, 
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reſt, were aboliſhed by the legiſlature, i in order eſfectually to 
anſwer the purpoſe intended, it became neceſſary to order that 
a diſcloſure of all inſurances, effected on the ſame Property, 
ſhould be made even 2 after an action brought. 

Thus it was declared, « That in all actions or ſuits brought 
« or commenced by the aſſured, upon any policy of aſſurance, 
« the plaintiff in ſuch action, or ſuit, or his attorney or agent, 
« ſhould, within fifteen days after he or they ſhould be required 
« ſo'to do in writing by the defendant, or his attorney or 
« agent, declare what ſum or ſums he had aſſured, or cauſed 
« to be aſſured in the whole, and what ſums he had borrowed 
« at reſpondentia or bottomry, or the voyage in . in 
& ſuch ſuit or action.“ 


iu en ww ie very vile proviſion, it having appeared to 
the legiſlature, that ſome vexatious perſons, notwithſtanding 
the perfect willingneſs of the inſurers to pay loſſes, to which 


103 
e u A r. 


— 


19 G00. 2. c. 37. 
C. 6. a 


they were liable, ſtill perſevered in bringing actions, by whiceg 


the defendants were put to great and heavy charges, and had 
no means of paying the money into court; it was therefore 
enacted, · That it ſhould and might be lawful for any perſon 
« or perſons, body or bodies corporate, ſued in any action or 
actions of debt, covenant, or any other action or actions, on 


« any policy or policies of inſurance, to bring into court any ſum 


« or ſums of money; and that if any ſuch plaintiff or plaintiffs 
« ſhould refuſe to accept ſuch ſum or ſums of money ſobrought 
« into court as aforeſaid, with coſts to be taxed, in full diſ- 


charge of ſuch action or actions, and ſhould afterwards pro- 


« ceed to trial in ſuch action or actions; and the jury ſhould 
not aſſeſs damages to ſuch plaintiff or plaintiffs, exceeding the 
« ſum or ſums of money ſo brought into court, ſuch plaintiff 


L or plaintiffs, in every ſuch caſe and caſes, ſhall pay to ſuch 


e defendant or defendants, in every ſuch action or actions, 
« coſts to be taxed; any law, cuſtom, or uſage, to the contrary 
« notwithſtanding.” 


Theſe preliminary ſteps being taken, the defendant is to 


put in his plea to the charge or declaration of the plaintiff; 
which 


19 Geo. 2. C. 37 
. 7. 
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Vide ſupra. 
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which by the aft of parliament, is preſcribed to the Aſfurance 


* — Companies, when they are defendants; namely, that they owe 


nothing, if the action be debt: or if it be covenant, that they 


have not broken the covenants, which they had undertaken to 


keep. But in the caſe of a private inſurer, as the ation is 
merely an afſumpſit; fo the anſwer to it is non aſſumpſit ; that 
is, the defendant has not promiſed as the plaintiff has alleged, 


Under this plea, the defendant will have a right to take advan- 


tage of all thoſe circumſtances, which, as we have ſeen, will 
either render the policy void, or make it of no effect: ſuch as 
fraud, want of intereſt, not being ſea-worthy, deviation, non- 


performance of warranties, and all other 1 ſtated 1 in 


| . [ 405 ] 


Vide ante, c. 2. 


former chapters. 


Iſſue being thus joined between the parties, the next object 
for our conſideration is the proof, which it will be neceſſary 
for the plaintiff to produce, in order to ſupport his caſe. This 
enquiry will be rendered very eaſy, by reflecting upon thoſe 
allegations, which, as we have before ſhewn, it 1s incumbent 
upon the plaintiff to inſert in his declaration. We have ſeen, 
that the policy muſt be ſet out in the declaration; and con- 
ſequently the firſt evidence to be given is, that the defendant's 


hand- writing is ſubſcribed to the policy. This, in the libera- 


lity of modern practice, is ſeldom required to be done; as the 
ſubſcripuon is uſually admitted; but in ſtrictneſs, it may be 
inſiſted on : and in a work of this nature, it is my buſineſs to 


point out every thing, which either party is expected, or com- 


pellable to perform. When the ſignature is once proved, the 
court and jury are in poſſeſſion of the extent of the contract, 
(except as it may be further extended by u/age), the conditions 
to be performed on either ſide ; and all the other circumſtances 


relative to the riſk inſured. And although 1 in the courſe of 


our enquiries, we have ſeen frequent inſtances where the 


uſage and practice of a particular trade controul and extend 


the written words of a policy ; yet in no caſe ſhall evidence of 
any agreement be allowed, which directly tends to contradict 
the policy; for to ſuffer them to be defeated by agreements by 
parol, not appearing, would be greatly to diminiſh their cre- 


dit, and to render them of no value. 


| | Thu 


7 


"POLICIES or INSURANCE. 


Thus in an action upon a policy of inſurance © from Arch- 
« angel to Leghorn,” the defendant ſaid, that the agreement 
before the ſubſcription was, that the adventure ſhould begin, 
but from the Downs ; but this agreement was not put into 
writing. Lord Chief Juſtice Pemberton ſaid, that policies were 
ſacred things; and that a merchant ſhould no more be allowed 


to go from what he had ſubſcribed in them, than he that ſub- 


495 


S HA 7 
XX. 


— yum 
Kaines v. 
.Knightly, Skin- 


ner; 54. 


ſcribes a bill of exchange, payable at ſuch a day, ſhall be 


allowed to go from it, and ſay, it was agreed to be on a condi- 


tion, when it may be that the bill had been negotiated: for 


though neither of them are ſpecialties, yet they are of great 
credit, and much for the ſupport, conveniency, and advantage 
of trade. The jury, notwithſtanding this direction, found for 
the defendant: but afterwards there was a trial at bar, and a 
verdict was given for the e according to the opinion 
of the court. 


The W not only proves the extent and nature of the 


contract; but it alſo eſtabliſhes another allegation in the plain- 


tiff's declaration, namely, that the premium was paid: for it 
was formerly ſhewn, that every policy contains the following 
clauſe : © confeſſing ourſelves paid the conſideration due unto us 
« for this ae by the aſſured, at and gig the rate of 


« per cent. 


The plaintiff having averred in his declaration, that he is in- 
tereſied to the amount of the property inſured, it is abſolutely 
neceſſary that this allegation ſhould be proved. This he muſt 
do by a production of all the uſual documents, ſuch as, the Bille 
ef ſale, bills of parcels, and the coſts of the outfit; the bills of 
{ading (a), fi ind * the . Weh ine the goods received 

on 


(a) The firſt great cauſe, in which the law relative to bills of lading came much 
under diſcuſſion, was in a modern caſe of Caldwell and others v. Ball, reported 
very much at length, and with great accuracy in the iſt Term Reports, page 205. 
That caſe was fully argued at the bar, and very much debated og the bench. 
Amongſt other things the court held, that a bill of lading is an acknowledgment 


under the hand of the captain, that he has received ſuch goods, which he under- 
takes to deliver to the perſon named in the bill of lading : that ir is aſſignable in 


ts nature; and by indorſement the property is veſted in the aſſignee. That where 
ſereral bills of lading of the ſame date, but of different imports, have been figned, 
| Ne 


Vide c. r. 
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nard, Sitt. after 
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at Guildhall. 
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on board, and for whom he is to carry them, euſtom- houſe 
clearances, and every other paper, which may be thought ne- 


ceſſary to ſubſtantiate his right to the property (5). 


The agent or broker of the aſſured having ſhewn to the under. 
writer the proteſt of the captain, ſtating the circumſtances of 
the loſs of the ſhip inſured, . and demanding payment, it was 
held by the court, on a motion for a new trial, that the de- 
livery of this paper to the defendant did not entitle him to 
read it, as evidence of, the fats contained in it; though had 


the captain been called to give a different account of the loſs 


from that contained in the proteſt, it might have been pro- 
duced to ſhew that he was not worthy of credit: but it could 
not be read on the part of the defendant to prove any fact in 
che caſe. 


So alſo in an action on a policy on the ſhip, a condemna- 
tion of the veſſel by a Court of Vice Admiralty abroad for in- 
ſufficiency, after a ſurvey had upon oath, was offered in evi- 
dence by the underwriters, to prove that there were defects in 
the ſhip, from which, want of ſea-worthineſs at a prior time was 
meant to be inferred; but Lord Kenyon rejected the ſentence, 
as evidence of the fatts contained in it; though he admitted 


it to be read to prove the mere fact of a condemnation having 


taken place: and this, notwithſtanding an order of the court 
of exchequer, directing that it ſhould be admitted in evidence. 


no reference is to be had to time, when they were firft ſigned by the captain: but 
the perſon, who farſt gets one of them by a legal title from the owner or ſhipper, 
has a right to the conſignment, And where ſuch bills of lading, though different 
upon the face of them, are conſtructively the ſame, and the captain has acted bond 


Hibbert v. Car- fide, a delivery according to ſuch legal title will diſcharge him from them all. But 


ter, 1 Term. R. 
745. 


if the intention of the parties appears to have been to bind the net proceeds only, 
in caſe of the arrival of the goods, an aſſurance made on account of the indorſer, 
after ſuch indorſement, is good. 


) Two partners purchaſed a ſhip under a regular bill of ſale, conformable te 
the 26 Geo. 3. ch. 60. (Lord Hawke/bury's act.) They afterwards took in two other 
partners, who paid their reſpective ſhares in the ſhip, but there was no transfer to 
them under the direction of the fiatute; and it was held that the four partners 
had not an inſurable intereſt in che freight ; for as the right to freight reſults from 
the right of ownerſhip, theſe four partners had not ſhewn in themſelves jointly 
(as laid in the declaration) either a legal or equitable title to the ſhip. Camden 
and others v. Anderſon, 5 Term R. 709. 

A man 
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A man having purchaſed goods beyond ſea, in order to prove C 1. A P. 
his property in the cargo, in an action upon a policy of inſu- Lug 
rance, produced a bill of parcels of one Gardiner at Peterſburgh, Ruſſel v. Bo- 

heme, 2 Stra, 
with his receipt to it, and proved his hand. The defendant 1x27. 
objected, that this was no evidence againſt the inſurers ; but 


the Lord Ones e allowed it. | Sir William Lee, 


Before the ſubjett of intereſt is entirely cloſed, I will take the een rH 
opportunity of mentioning, what I omitted in a ſormer chap- K. xg 
ter, that if a merchant abroad, who is intereſted in goods and 
the freight of a cargo, mortgage them to his creditor here for 
payment of money at a certain day, and by a letter, incloſing 
the bills of lading, direct an inſurance, the mortgagor has ſtill 
an inſurable intereſt, although the mortgage was become ab- 
ſolute, before the letter directing the inſurance was received: 
and therefore an aQtion was held :o lie againſt the agent for [ 40%] 
not inſuring agreeably to the inſtructions contained in ſuch "0 
letter. N : 
It is, in the Jaſt place, incumbent on the plaintiff to prove 
that a loſs has happened, and that, by the very means, ſtated 
in the declaration. It is abſolutely neceſſary, that this rule 
ſhould be ſtrictly adhered to; for otherwiſe the inſurers would 
come into court prepared to defend themſelves againſt one 
charge, and one ſpecies of loſs ; and they would then be obliged 
to reſiſt a demand upon a quite different grommet. This appear- 
ed clearly 1 in a modern caſe. ; 
It was an action on a policy of inſurance, which came on to Kuen Kemp 
be tried before Mr. Juſtice Buller, who nonſuited the plaintiff, v 7. de 
Upon a motion to ſet aſide that nonſuit, the following report 
was made by the learned judge. The inſurance was upon gods 
on board the ſhip Emanuel, at and from Falmouth to Marſeilles, 
warranted a Daniſb ſhip ; and on the policy was this memoran- 
dum: © The following inſurance is declared to be on money 
«* expended for reclaiming the ſhip and cargo valued at the 
* ſum, which ſhall be declared hereafter. Thęgloſs to be paid, 
« in caſe the ſhip does not arrive at Marſeilles, and without fur- 
« ther proof of intereſt than this policy; warranted free from 
NN « all 
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C . A P. „ all average, and without the benefit of ſalvage.” It appeared 
\ that the plaintiffs were proprietors of the cargo but not of the 


[ 408 ] 


ſhip. That the ſhip originally ſailed with the cargo on board 
from Riza to Marſeilles, and that an inſurance had been eſſected 
at Bremen upon the cargo for that voyage; in the courſe of 
which lhe was taken, and brought 1 into Falmeuth, by an Engl iſh 
privateer, That a ſentence of condemnation had been there 


obtained, which was afterwards reverſed upon the prize having 


been proved to be a neutral ſhip, but the expences of procuring 
that reverſal were ordered by the Admiralty Court to be « 
charge upon the cargo. The plaintiff's agents accordingly paid 
the ſum of 1,0317. 145. for the expences of reclaiming the ſhip 
and cargo; and immediately procured the policy in queſtion to 
be effected in January 1781, according to the purport of the 
memorandum: In the February following, the {hip ſet ſail 
from Falmouth with the original cargo on board, in the proſe- 
cution of her voyage to Marſeilles; but on the 126th of the 
ſame month, before her arrival there, was captured by a Spaniſh 
ſhip, and carried into Ceuta in Spain, where ſhe was again 
condemned: An appeal was brought in the ſuperior court of 
Madrid, which promiſing to be of long continuance; the'cargo, 
which was of a periſhable nature, was ordered to be ſold, and 
the proceeds'to be brought into court, to wait the event of the 
ſuit. In May 1783, the veſſel was reſtored by ſentence of 
the court, and the ſurplus of the proceeds, which aroſe from 
the ſale of. the cargo, was paid to the owners, deducting the 
expences incurred in Spain in proſecuting the appeal. After 
all the charges paid, there only remained twenty- -fix rix dollars. 

As ſoon as the ſhip was liberated, ſhe failed from Ceuta to 
Malaga, in order to refit, and having there made the neceſſary 
repairs, ſet ſail for Bremen, and in that voyage was loſt. The 
inſurance made upon the cargo at Bremen has been paid, The 
declaration averred, that * 20h:37 the ſhip was proceeding in her 


0 faid voyage from Falmouth to Marſeilles, and before ſbe could 


« arrive at Marſeilles, ſhe was captured by the Spaniards, and 
6 thereby the ſaid ſhip, and alſo the goods and merchandizes on 
« beard her, were totully loft is the plaintiffs.” At the trial it 
was objected on the part of the defendant, Iſt, That this was 


not an inſurable intereſt ; and 2dly, That the plaintiffs could 
not 


„ ͤ VDB 
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not recover upon the policy in 1 this form of declaring, for * 
ſtated the loſs to have happened by capture ; whereas, though | 
the veſſel was captured, yet, having been afterwards reſtored, 

ſhe might have reached her deſtined port, notwithſtanding the 
capture, in which caſe the nndervwriters would have been diſ- 
charged by the terms of the memorandum. I was of that 
opinion, and 1 upon the laſt ground 1 nonſuited the plaintiffs.” 


This cafe was very fully argued both upon the merits, and 
the formal objeclion, after which all the Judges 1888 upon 
the . | 


Lord: Mendfeld. A loſs accrued upon the cargo in the 
voyage: the underwriter is ſued and the loſs is averred in the 
declaration to be by capture. The fact of the caſe is, that the 
ſhip was taken by a Spaniſb privateer, but was afterwards re- 
ſtored, and in-a condition to ny the ak and was after- 
wards loſt in e voyage.” : 


Mr. Juſtice Wi In.. Upon this caſe it is/ lids that the 
plaintiffs cannot recover. In the firſt place, there was certainly 
a deviation, for the ſhip ſet ſail for Malaga inſtead of proceed- 
ing to Marſeilles. Secondly, the plaintiff has declared for a loſs 
by capture: but, after the capture, the policy might {till have 
been complied with by the ſhip's going to Mar/eilles; and 
therefore the loſs cannot be ſaid to have happened by that cir= 
cumſtance.”” 


Me. Juſtice Ahbburſt and Mr. Juſtice Buller alſo delivered 
their opinions, agreeing with Lord Mansfield and Mr. Juſtice 
Milles upon the formal objection; and both went much at 
large into the merits, upon which J forbear to follow them or 
the Chief Juſtice, as what paſſed upon that ſubject i Is not ma- 
terial to our preſent enquiry. 


b. N 


But where a Joss 1 is averred to be by perils Y the ſea, and 
ſome of the goods inſured are ſpoiled, and others ſaved, it is al- 
lowable to give the expence of the ſalvage in evidence upon ſuch 
an averment, becauſe it is a conſequence of the accident laid 
in a the declaration. 
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Cary v. King, 
Caſ. Temp. 
Hardwicke, 


B. R. 304. 


OF THE PROCEEDINGS, &:. 


In an action on a policy of inſurance, for inſuring goods on 
board the ſhip 4. the plaintiff declares that the ſhip ſprung a 
leak, and ſunk in the river, whereby the goods were ſpoiled. 
The evidence was, that many of the goods were ſpoiled, 
but ſome were ſaved; and the queſtion was, Whether the 
plaintiff might give in eyidence the expence of ſalvage, that 


not being particularly laid as a breach of the e policy 3 in the de- 


claration. 985 


Lord r Chief Juſt.— I think they may give i it in 
evidence; for the inſurance is againſt all accidents. The acci. 
dent laid in this declaration is, that the ſhip ſunk in the river ; 
it goes on and ſays, that by reaſon thereof the goods were 
ſpoiled, that is the only ſpecial damage laid : yet it is but the 
common caſe of a-declaration that lays ſpecial damage, where 


the plaintiff may give evidence of any damage that is within 


his cauſe of action as laid. And though it was objected, that 
ſuch a breach of the policy ſhould be laid, as the inſurer may 
have notice to defend it; it is fo in this caſe, for they have 
laid the accident, which is ſufficient notice, becauſe it muſt 
neceſſarily follow, that ſome damage did happen,” 
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CHAPTER TA TWENTY-FIRST. 


or Botromry and ts: . 


185 r 


T4 contract of bottomry is in the nature of a mortgage 

of a ſhip, when the owner of it borrows money to ena- 
ble him to carry on the voyage, and pledges the keel or Bottom 
of the ſhip, asa ſecurity for the repayment : andi it is underſtood, 
that if the ſhip be loſt, the lender alſo loſes his whole money; 
but if it return in ſafety, then he ſhall” receive back his principal, 


and alſo the premium or intereſt ſtipulated to be paid, however 


it may exceed the uſual, or legal rate of intereſt, When the 
ſhip an! tackle are brought home, they are liable, as well as 
the perſon of the borrower, for the money lent.—But when 
the loan is not made upon the veſſel, but upon the goods and 
merchandizes laden thereon, which, from their nature, muſt 
be ſold or exchanged in the courſe of the voyage, then the 
borrower only is perſonally bound to anſwer the contract; who 
therefore in this caſe is ſaid to take up money at reſpondentia. 
In this conſiſts the difference between bottomry and reſponden- 
tia; that the one is a loan upon the ſhip, the other upon the 
goods: in the former the ſhip and tackle are liable, as well as 
the perſon of the borrower ; in the latter, for the moſt part, 
recourſe muſt be had to the perſon only of the borrower, 
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2 Blackſ. Com. 
457. 


© 


2 Black. Coma 
458. 
gf 


Another obſervation is, that in a loan upon bottomry, the 


lender runs no riſk though the goods ſhould be loſt ; and 


2 Valin Com. 


upon reſpondentia, the lender muſt be paid his principal and Y. 


intereſt, though the ſhip periſh, provided the goods are ſafe, 
But in all other reſpects, the contract of bottomry and that of 
reſpondentia are upon the ſame footing ; the rules and deci- 
lions applicable to one, are applicable to both; and therefore in 
the courſe of our enquiries, they ſhall be treated as one and the 
lame thing, it being ſufficient to have once marked the diſtinc- 
tion between them. 
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2 Elackſ. Com. 
458. FSegerin, 
ö 27. 


Molloy, lib. a. 
c. 17. f. 8. 


19 Geo. II. 
c. 37. . 5. 


» Geo, I. e. 21. 
that all as made or entered into by any of his Majeſty's 


1. 2. 


OF BOTTOMRY 


Theſe terms are alſo applied to another ſpecies of contract, 
which does, not exactly fall within the deſcription of either; 
namely, to a contract for the repayment of money, not upon 
the ſhip and goods only, but upon the mere hazard of the 
voyage itſelf ; as if a man lend 10007. to a merchant to be 
employed in a beneficial trade, with a condition to be repaid 


with extraordinary intereſt, in caſe a ſpecific voyage named in 
the condition ſhall be ſafely performed : which agreement is 


ſometimes called fanus nauticum or uſura maritima. But as 


this ſpecies of bottomry opened a door to gaming and uſurious 


contracts, eſpecially in long voyages, the legiflature, at the time 
it ſuppreſſed inſurances upon wagering policies, introduced 
a clauſe, by which it was enacted, « That all ſums of money 


« Jent on bottomry, or at reſpondentia, upon any ſhip or ſhips 


<« belonging to his Majeſty's ſubjefts, bound to or from the Eaſt 
« Indies, ſhould be lent only on the ſhip, or on the merchan- 
cc dize or effects, laden or to be laden, on board of ſuc ſhip, 
« and ſhould be ſo expreſſed i in the condition of the ſaisbond; 

« and the benefit of ſalvage ſhould be allowed to the Ender 
« his agents or aſſigns, who alone ſhould have a right to make 
« affurance on the money fo lent, and in caſe it ſhould appear 


« that the value of bis ſhare in the ſhip o or in the merchandizes 


« or effetis laden on board of ſuch ſhip, did not amount to the 
« full ſum or ſums he had borrowed as aforeſaid, ſuch borrower 
«ſhould be reſponſible to the lender for ſo much of the money 
« borrowed, as he had not laid out on the {hip or merchandizes 
“ laden thereon, with lawful intereſt for the ſame, in the pro- 
* portion the money not laid out ſhould bear to the whole 
* money lent, notwithſtanding the ſhip and merchandizes 
9 ſhould be totally loſt.“ 


This ſtatute has entirely put an end to that ſpecies of 
contract which was laſt mentioned, namely, a loan upon the 
mere voyage itſelf, as far, at leaſt, as relates to India voyages; 
but as none other are mentioned, and as expreſſs 0 unius eff ex- 
clulis alterius, theſe loans may be made in all other caſes, as at 
the Common Law, except in the following inſtance, which 1s 

another ſtatute prohibition, The ſtature alluded to declares, 


ſubjetts, 
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ſubjeQs, or any perſons in truſt for them, for or upon the Cc H A P. 
loan of any monies by way of Bottomry, on any ſhip or ſhips \ . 

in the ſervice of foreigners, and bound or defigned to trade 1 
in the 1 Indies ar Ab Ker rene Ow 0 null bed void. 


This at, it 1 ae 8 Fate not mean to prevent wa 
king's ſubjects from lending money on bottomry on foreign 
ſhips trading from their own country to their ſettlements in 
the Eaſt Indies. The purpoſe of the ſtatute Was only to pre- 
vent the people of this country from trading to the Britiſh. 
ſettlements in India under foreign commiſſions, and to en- 

e ourage the lawtul trade thereto. REH boBozgqut fy 


0 — — —— — - LON = — 
— 
1 2 == = 


+ = vo > 


It lately became a queſtion i in the Court of 8 N 
whether an American (hip, ſince the declaration of American 
independence, was a forergn ſhip, within the ſtatute of the 
7 Geo. I. ch. 21. 2. It came before the court, upon a Sumner v. 
motion to diſcharge the defendant out of cuſtody upon enter- wn 3 Fe 
ing a common appearance. The defendant was held to bail | 
upon a reſpondentia bond, which was executed by the defen- 
dant, who was an American, to ſecure the payment of a cargo 
{hipped by the plaintiff on board an American ſhip in the 4H 
Indies, homeward bound from Calcutta to Rhode- land in 
America. The ſhip had ſailed from England, and landed a 
cargo of European goods in Bengal, previous to her taking 1 in 
the cargo, on which the bond was given. 
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The court were much inclined to think the bond was void, p 

the caſe being within the miſchief deſigned to be remedied 

by the act. But as the queſtion was of conſiderable conſe- 
quence, they thought it not proper to be diſcuſſed on this 
ſummary application: but they ordered the defendant to be 
diſcharged on the ground, that where it appeared from the 
affidavit to hold to bail, that there was, a probability of the 
contract being void, on which the action Was founded, it 
would be wrong to detain the defendant i in priſon: more par- 
ticularly as the plaintiff would by ſuch means have an oppor- 
tunity of tampering with the defendant in priſon, and of 
eſcaping from the penalties of the act, by preventing, the cal 
from being brought before the court. 

NN4 A loan 


Ord. of Lou. 14. 
tit. des Contrats 
à grofſe Avant. 
art. 3. 


Loc. eit. art. 15. 


9 Blackl. Com. a 


457. 


Barnard v. 

Eridgeman, 

Moor 918. 

var reported in 
obart, p. 11. 


| or goods. 


or zorro, e 


33 A loan upon the voyage, without a ſecurity on the ſhip or 


goods, i is entirely prohibited by the laws of France ; 3 for in the 
marine ordinances of that country, there is a general regulation 
+ ſimilar to that made here with reſpect to India ſhips; « Faiſons 
« defenſes de prendre deniers a la groſſe ſur le corps et quille du 
H navire, ou fur les marchandifes de ſon chargement, au dela 
&< de leur valeur, au peine- d'etre contraint, en cas de fraude, 
« au paiement des ſommes entieres, non obſtant la perte ou 
„ priſe du vaſſeau. And in another place it is faid, that 
where a greater ſum is borrowed than the ſhip or goods are 
worth, where there is no fraud, the contract is void, ex- 
cept as to the amonnt of the real value of the {hip or goods. 
If then the contract be only binding as far as there is pro- 
perty to anſwer the loan, it follows that, by the laws of 
France, this contract cannot exiſt upon the hazard of the 
yoyage merely, unleſs there be a ſecurity alſo upon the ſhip 


> 
* 
— 


The contract of bottomry and reſpondentia ſeems to de- 
duce its origin from the cuſtom of permitting the maſter of 
a ſhip, when in a foreign country, to hypothecate the ſhip in 
order to raiſe money to refit. Such a permiſſion is abſolutely 
neceſſary, and is impliedly given him in the very act of con- 
ſtituting him maſter, not indeed by the Common Law, but by 
the Marine Law, which in this reſpect is reaſonable; for if a 


ſhip happen to be at ſea, and ſpring a leak, or the voyage 


Molloy „ b. 2. 
2. 4. 
125 Oler. art. 

I and 22. 


is likely to be defeated for want of neceſſaries, it is better 
that the maſter ſhould have it in his power to pledge the ſhip 
and goods (a) or either of them, than that the ſhip ſhould be 


: loſt, or the voyage defeated. But he cannot do either for any 


debt of his own : but merely in caſes of neceſſity, and for 
completing the voyage. Although the maſter of the veſſel has 


this power while abroad, becauſe it is abſolutely neceſſary for 


purpoles of commerce and navigation ; yet the very ſame au- 


thority which gave t that power in thoſe caſes, has denied it 
when he happens to be i in the ſame place where the owners 


8 Thus the laws of Oleron, i in the place above Cited, ſpeak 


5 Do 4 the waſte may hypothecar the good as "__ 25 the ſhip, ſec 
Sal 34 pl-7 


AND RESPONDENTIA. 
of- the exptilin being in à foreign country, and firſt writing 
home to his owners for money, before he takes money on bot. 


tomry : and the laws of the Hunſe Towns, which were founded 
on thoſe of Oleron, ſpeak the ſame language; for they fay, an 


44 
0 . 4 r. 


Laws of the 
Hanſe * 
art 


« a maſter being in a Prrange county, if neceſſity drive him ö 
6 to it, may take up money on bottomry, if he cannot get 


« it without, and the owners ſhall beat the charge.“ In 
addition to this, from all the caſes, which have been determined 
at the Common Law upon the ſubje, it may be infetred 
that the ſhip ſhould be abroad, as well as in a ſtate of neceſſity, 
to juſtify the captain or maſter in taking | money on bottorary. 


| Milliy in expreſs terms declares, that a maſter has flo power 


to take up money on bottomry, in places where his owners 
dwell; otherwiſe he and his eſtate muſt be liable thereto. — 


If, indeed, the owners do not agree in ſending the ſhip to lea, 


the majority ſhall carry it, and then money may be taken up 
by the maſter on bottomry for their proportion who refule, 
although they reſide upon the ſpot, and it ſhall bind them all. 

The two laſt rules are the ſame with the marine ordinances of 
France upon that point : for they alſo declare, that thoſe 'who 
lend money to the maſter, in the place where the owners 
reſide, without their conſent, ſhall have no ſecurity or hypo- 
thecation, but on ſuch part of the ſhip only, as belongs to the 
maſter himſelf, even though the money was advanced for re- 
pairs, or for purchaſing proviſions. But that the ſhares of 
thoſe owners, who refuſe to ſend out the ſhip, ſhall be affected 
by the loan of money to the maſter for neceſſaries. The 
juſtice and propriety of ſuch a regulation, are evident from 


eps 11. 
Noy 95. 


Molloy, 1. 2. 
& 11: LIK 


Molloy loc. cit. 


Ord. of Leu. 1 
tit. Avant. à la 
groſle, art. 8 
and 9. 0 


2 Valin cy. 
10. 


conſidering that ſuch a contract was only intended for the be- 


nefit of all parties in thoſe places where the owners Ny nei- 


"Fm a b nor mw. ron hag eee 


The 3 of which we treat is of a Aiffeterit nature 
from almoſt all others: but that, which it moſt nearly re- 


ſembles, is the contract of inſurance: for the lender on bot- 
tomry or at reſpondentia, runs almoſt all the ſame riſks, with 


reſpe& to the property on Which the loan is made, that the 
inſurer does with reſpect to the eſſects inſured, There are, 
however, ſome conſiderable diſtinctions; for inſtance, the 

' ESL lender 


, 


PothiEr, Tr. du 
pret. à la groſſe 
Avant. not. 6. 


4s 


c A P. 
. 


Vide the Intro- 
auction. 


Leg. Rhod. 
ſ. 1. art. 21. 


Leg. Rhod. 
EA. aft; 16. 


OF BOTTOMRY 


lender ſupplies the borrower with money to purchaſe thoſe 
effects upon which he is to run the riſk: not ſo with the in- 


| ſurer. T Irs are allo various other diſlinstions. 


3" & Þ 


But however ſimilar they may be in other reſpetts, they 
differ very much in point of antiquity. We have formerly 


_ endeavoured to ſhew, that the contract of inſurance was cer- 


tainly unknown to the traders of the ancient world: but it is 
equally clear that with the contract of bottomry and reſponden- 
tia, or what was equivalent to it, they were perfectly acquainted, 
In thoſe fragments of the famous ſea laws of the Rhadians, 


which have been reſerved and tranſmitted to our times, I 


think there are very evident traces of this ſpecies of contract. 
In one ſection it is ſaid, “ that when maſters of ſhips, who 
« are proprietors of one third of the lading, take up mo- 
« ney for the voyage, whether for the outward or homeward 
bound or hoth; all tranſactions ſhall paſs according to the 
“ writings drawn up between the maſter and lender, and the 
latter ſhall. put a man on board the ſhip to take care of his 
« loan.“ But in another place, theſe. laws ſpeak more ex- 
plicitly, and with a direct reference to the diſtinction between 
naval intereſt, and that which is given for a land.riſk. If 
« maſters or merchants borrow money for their.voyages, the 
« goods, freights, ſhips, and money, being free, they ſhall not 


„ make uſe of ſuretyſhip, unlek there be ſome apparent 


danger either of the ſea or of pirates. And * the money 
66 ſo lent, the borrowers {hall pay naval intere/?.* From theſe 
two quatations, little doubt can neuer but that the 


| Rbodjans uſed to borrow and lend, upon the hazard of the voy- 


Digeſt lib. 22. 
tit. 2. Cod. lib. 


4. tit. 33. 


2 Valin, Com. 1. 0 ſea. It appears from ns that. ſome: writers of 


ages for an increaſed premium. It was formerly ſeen, that the | 


Rhadian laws in general were adopted by the Romans; and 
conſequently that branch of them, which relates to bottomry 
amongſt the reſt ; for you can hardly open a book upon the 
| Reman law, but you meet with chapters, de naulico fenore, de 
nauticis uſuris, which plainly-fhew that this contract was well 


| known to the juriſts. of that diſtinguiſhed nation. It was alſo 


called by them pecunia trajectitia + becauſe it was given to the 
borrower to be employed by him in commerce upon and 


the 
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hs French nation bad ſuppoſed, that this nth was wholly Cc nA P. 
unknown to the ancients, and that it was peculiar to France * 
| alone. Valin very clearly expoſes the abſurdity of ſuch an idea; 
and it ſeems to be ſufficiently anſwered, if deſerving of an 
anſwer, by what has been already ſaid. In addition to. this x 
we may add, that ſo far from being peculiar to France, it has [ 446 1 
obtained a 3 in the codes of all the maritime ſtates, whoſe 

laws have been promulgated, or bave been at all famous in the 

modern world, In this chapter we have already had occaſion 

to cite two paſſages from, the judgments, or laws of leroy upon 

the ſubject, as well as che both article of the laws of the Han/e. Art. 1 and 22, 

towns: ang by a reference to the 45th article of the laws of Laws of Wiſb. 

IViſbuy, it will be found, the nature of bottomry, as well 45. 

as its name, was eff known to the an, of thoſe 

ordinances. 


In the Guiden, indeed, it is ſuppoſed that the contract = Guid. c. 52 
of bottomry now in uſe, 1s not at all the ſame as that which | 
was known to the ancients. This authority is reſpectable: 
but fats muſt ſpeak for themſelves ; in addition to which, the. 
celebrated Emerigon has obſerved, that the aſſertion of the au- 2 Emerigon 
thor of the Guidon is only true with reſpect to the form which 3 — N 
the modern regulations have given to this contract, the true 
origin of which is e! in its , | 


In our definition of bottomry it was ſaid, that if 5 ſkip ar- 
rive ſafe, the lender ſhall be paid his principal, and the ſtipu- 
lated intereſt due upon it, bowever much it exceed the legal 
rate, The true principle, upon, which this is allowed, is not- Molloy, lib. 2. 
merely the great profit and convenience of trade, as has fre- . 8.3. 
quently been urged; but the riſk which the lender runs, of. Vie 148. 
loſing both principal and intereſt; for he runs the contingency, 
of winds, ſeas, and enemies. It is therefore of the eſſence of 2 Vezey, 184. 
a contra of bottomry, that the lender runs the riſk of the. 
voyage; and that both principal and intereſt be at hazard; for 
if the riſk go only to the intereſt or premium, and not to the 
principal alſo, though a real and ſubſtantial riſk be inſerted, it 
is a contract againſt the ſtatute of uſury, and therefore void. 25 Anne, ſtat. 2. 
This has been frequently ſo determined in our en law; ,, os 1 
and it is conſonant to the ideas of foreign. writers, - REP 2+ woos 125 

A 
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c 15 AP. An aQion of debt was brought upon an obligation. Tho | 
* defendant pleaded the ſtatute of uſury; and ſhewed, that a ſhip 
5 "axe 5% v. went to fiſh 1 in Newfoundland, (which voyage might be per- 
Co. Jac. 208, formed in eight months), and that the plaintiff delivered 500. 
5 8 to the defendant, to pay 60 J. upon the return of the ſhip off 

I 417 } Dartmouth: and if the ſaid ſhip, by occaſion of leakage or tem- 

| peſt, ſhould not return from Newfoundland to Dartmouth, then 
the defendant ſhould pay the 50 7. only; and if the ſhip never 
returned, he ſhould pay nothing. And it was held by all the 

court, not to be ufury within the ſtatute. For if the ſhip had 

ſtayed at Newfoundland two or.three years, he ſhould have paid 

at the return of the Thip but 60 J.: and if the ſhip never re- 

turned, then nothing; ſo that the plaintiff ran hazard of having 

leſs than the intereſt which the law allows; and e nei - 


ther l nor intereſt. 


* 


Roberts v. This caſe was, upon another occafion, mentioned] in | argu- 
4 22 ment by one of the judges on the bench; the principle, on 
which it was decided, was recognized, and the caſe itſelf al- 

| lowed to be law. 


Joy v. Kent, So alſo in another caſe of debt upon an obligation, condi- 
| a. Rep. tioned to pay ſo much money, if ſuch a ſhip returned within 
| fix months from Offend in Flanders to London, which was more 
by the third part than the legal intereſt of money ; and if ſhe 

do not return, then the obligation to be void: the defendant 

pleaded, that there was a corrupt agreement bet wirt himſelf 

and the plaintiff, and that at the time of making the obligation, 

it was agreed betwixt them, that he ſhould have no more for 

intereſt than the law permits, in caſe the ſhip ſhould ever re- 

turn; and avers that the obligation was entered into by covin, 

to evade the ſtatute of uſury, and the penalty thereof: upon 

this averment the are took iſſue, ws the Gefcricant de- 


> murred. 


- Lord Chief 0 n Hab — « Clearly u this bond is not kin 
the ſtatute, for this is the common way of inſurance; and if 
this were void by the ſtatute of uſury, trade would be de- 
ſſroyed . It is not like to the caſe, where the condition of the 


uk is to give ſo much money, if ſuch or ſuch a perſon be 
then 
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then alive; for there is a certainty of that at the time. But c n tA r. 
it is uncertain and a aer N ſuch a , mal ever 5 ai — ä 
return or not.. eee . 5 


bs " * of debt upon an mchte for 300 l. the con- Soome v. Gleen, 
dition was, that if ſuch a ſhip went to Surat in the Eaſt Indies, l on & Ler. 
and returned ſafe; or if the owner, or the goods laden on board 
the ſhip returned fafe, then the defendant was to pay the princi- 
- pal to the plaintiff, and 407. for each 1001.; but that if the [ 418 ] 
ſhip ſhould: periſh by unavoidable caſualties of ſea, fire, or 
enemies, to be proved by ſufficient teſtimony, then the plain- 
tiff ſhould have nothing. The doubt was, whether this was 
an uſurious contract: and it was ſaid to be fo, becauſe the 
payment depended upon ſo many things, one of which in all 
probability would happen. But the whole court held it not 
to be with the ſtatute. _ 1 
Lord Chief Juſtice Bridgman cooks a diſlinction e a 
bargain of this kind, and a loan; for where there is a bargain, 
as here, and the principal is hazarded, that cannot be within 
the ſtatute of ulury ; ; but it is otherwiſe of a loan, where the | 
principal is not in danger. Here there are apparent riſks of 
the ſea, fire, and enemies, and the length of the voyage; all SN 
of which endanger the loſs of the principal. Theſe bottom 
contracts are for the advancement of trade, and therefore „ 


judgment muſt be for the Plaintiff. | 


Theſe caſes are all uniform in the principle which they go 
to eſtabliſh, that, on account of the riſk, the intereſt ſhall be 
larger than the common rate: but notwithſtanding this, a caſe | 
is to be found in the Equity Reports, which directly tends to 
denn the rule of deciſion i in all | theſe caſes. . 


= part owner of a ſhip borrowed money of the plaintiff upon Dandy'v. Tur 

a bottomry bond, payable on the return of the ſhip from the le A 94. 
voyage ſhe was then going in the ſervice of the Eaſt India Ir 
C:mpany, who broke up the ſhip in the Eaſ Indies; and the 

owners brought their action againſt the Company, and recover- 


ed damages, which did not, however, amount to a full ſatisfac- 
| tion. 
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. ton. The gabe his bill to have A proportionable 
ſatisfaction out of the money recovered; but his bill was dil. 
miſſed, and he was left to recover as well as he could's at law; 

for a court of equity will never oe, a bottomry bond, which 
carries unreaſonable tereſt. | e 


1 Wh 
* 


This caſe conveys a very unmelitel clnfiie 1 upon RO. 
bonds, not at all warranted by the long chain of uniform de- 
cifions in their favour. Indeed, from the very nature of the 
contract, they are to carry the naval intereſt, which is always 

[ 419 ] gteater than land intereſt, in proportion as the riſks run by the 
lender on bottomry are much greater than thoſe Which a lender 


in! Is 
12 common bonds incurs (a). 


* f „ 4 * 
Fa 1 0 ? 


4 Com. Dig. To be ſure if a contract were made, by colour of bottomty, 
in order to evade the ſtatute, it would be uſurious and void, 
and highly deſerving of all the cenſure and diſcouragement 
which the courts, either of law or it equity;' Cound Fonte throw 
SE, 20 ire 


T9 3. | 
2 Vezey, 146. 


6.4 X 
L LS 


In England then it is clear, from theſe Stel t fe is 
nothing unlawful in the contract of bottomry: but Tote Writers 
in foreign countries have endeavoured to hold it up to theworld, 

hl tho as an illicit and an uſurious bargain. S$trdttha, who has Wfitten 
Aﬀecur, Not. a6. upon inſurances, has introduced a long differtation to N 
the truth of this poſition ; and ſeveral other writers have ei- 
ther preceded or followed him in ſupport of the fame dot.” 
trines. If, indeed, the money fo letit Wete given metely by 
way of a loan, and ſuch exceſſive intereſt were demanded 


for the uſe of the money only; there might be force in the 
objektion. But when it is eonſidered as the price of the great 
riſks incurred, it has not the leaſt ſemblance of uſury it is a 
fair and conſcientious contract highly benpficiat to the com- 


merce and general nen of Mee 469 +2469 5 


1 
9k pp) 164 5 21 
@) ado; Fonblargue in bis are er x 66 50 A ente of Equity ” has 
ſuppoſed that in the above paſlage I meant to complain of the interference of 4 
Court of Equity i in caſes where exorbitant naval intereſt was 'deminded. | But a 
Uttle attention to the paſſage complamgdiof, and alſo to What follows, will de- 
monſtrate, that I only alluded to general cenſures upon a ſpecies of contract ſo 


bigbly beneficial for commercial purpoſes, see Fonbl. vol. i. p. 243. 
Theſe 


* 


AND RESPONDENTIA. $19 


Theſe authors have met with very able oppoſes in Pothizr ec . P. 
and Emerigon, who have clearly ſhewn the fallacy of their 40 nt rams 
ine; and they have proved to demonftration, that even the Poticr Avins 


ture à la groſſe, 


fathers of the church have acknowledged, that this contract has Not. 2. 
nothing in it offenſive to religion or good morals. Almoſt all Leeni. Ee 


the writers of eminence agree with the two laſt named, as to © 6. Not. 37. 
Roccus de Navi- 


the legality of loans on bottomry and at reſpondentia : andi it bus et Naulo, 


not. Black. 
is now univerſally admitted and practiſed i in all the waritime Com 457; F 


and trading countries in Europe. ts 


5 7 RD (6s 


| But as the hazard to be run is the very baſis and foundation 
of this contract; it follows, that if the riſk is not run, the lender 
cannot beentitled to the extraordinary premium; for that would 
be to open a door to means by which the ſtatutes of uſury might 
be ee This was ſo decided in the Court 8 


The caſe was Waben a bottomry bond, whereby the plc [ 420 7 
was bound in conſideration of 4001, as well to perform the Deguilder v. De- 
peiſter, 1 Vern. 
voyage within fix months, as at the ſix months end to pay the 263. 
400 l. and 407. premium, in caſe the veſſel arrived ſafe, and was 
not loſt in the voyage. It happened that the plaintiff never went 
the voyage, whereby the bond became forfeited, and he now 
preferred bis bill to be relieved. Upon the former hearing, as 
the ſhip lay all the time in the port of London, and there was 
no hazard of loſing the principal, the Lord Keeper thought fit 
to decree, that the defendant ſhould loſe the premium of 407. 
and be contented with his principal and ordinary intereſt. And 


now, upon a ee he . his former decree. 


With 3h 4 Cree, den i equitable 441 jalt, hi Res Pothier Trait 4a 
writers agree. They ſay, that in ſuch a caſe, © L'emprumteur une, Nor 35. 
* ſera bien oblig&-de rendre la ſomme qui lui a EtE preige, mais 2 Valin 20. 
il ne-ſera pas oblige de payer en outre la ſomme qu'il a promis 
* de payer pour le profit maritime; car le profit maritime etant,, 

e prix des riſques que le prèteur devoit courir-des effects ſur. 
lelquels le pret a ẽtẽ fait, il ne peut lui Etre du de profit mari- 
time quand il n'a courn aucuns riſques, ne {pegs pasy avoir. 


un 1 riſques, 8 oP n'y-a Pas eu de riſques. 
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Beawes Lex 


Merc. Red. 4th 
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I. 5. 
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Vide the Appen 
dix. No. 2. 


Roecus de Navi - 
bus, Not. 51. 


igjury-by ſtormy fire, Sc. before the beginnin 
- theperſonrborrowing alone runs the hazard; But if the con. 


19 Geo. z. c. 37. 


'OF. BOTTOMRY. 


Benny bonds generally expreſs from what time the riſk 
ſhall commence,;as that the ſhip ſhall ſail from London to ſuch 
a port abroad &, In ſueh caſes, the oont ingency does not 
commence till the departure: and therefore if the ſhip receive 

inning of the voyage, 


dition he, ih hot if che ſhip ſhall not arrive at ſuch a place by 
ſychngcgime, then, & ce. in theſe inſtances, the contract com- 
mences from the time of Weg mA NEE 1 ® to the 
loſe, will neceſſarily PRs I 94 qu) 6 N 970 
amt ads nd} 6D 10 40% 983, 28.9, 

We have ſhewn Stabe hegie än of this abs, ky the 
amount of the loan on bottomryor reſpondentia, in this country, 
is not reſtrained by any regulation whatever; although it is in 


o 
. * 


maꝑy maritime ſtates by expreſs ordinances: that the only re- 


. in the law of England is, with reſpect to money lent on 

ſhips. and gods going to the Eaſt Indies, which, by ſtatute, 
muſt nat exceed the value of the property on which the loan is 
made. It gemains then to ſee what thoſe riſks are; to Which 


the lender undertakes to expoſe himſelf.” Theſe are for the 


moſt part mentioned in the condition of the bond, and are 
nearly the ſame, againſt which the underwriter, in a policy of 
inſurance, undertakes to indemnify, 4 Limite hoc fingulariter, 
« ut creditor Rog periculum navigationis, in caſibus fortuitis 
60 tantum. Theſe accidents are, tempeſis, pirates, fire, cap- 
ture, and every other misfortune, except ſuch as ariſe-either 


from the defects of the thing itſelf, on which the loan is made, 


2 Valin, 14. 
Roccus, loc. cit. 


or from the miſconduct of the borrower: for, ſays the Iialian 


5 lawyer, laſt quoted, i in continuation of the above ſentence, 


« Hecus off fi imoriunium. vel naufragium ex culps debitoris pro- 
W (Aeris, gui tunc creditor non tenetur de periculs, el damn, in 
60 uod i encurr. tur ex culpa wehentis, prout in ſimili deciditur in 


40 maler 1a. + affecu rations, ut Juantumeumgue aſſecuratia fit gene- 


Barton v. 
Wollifor d, 
Comb, 56, 


« ralis, non contineat. eh aut ne ye Al, 
« curati in“ 4 | | 

„n 65 IG ty, N 5 5 "Hot" WT 

1 ſeems to have ee lte in be la century bee 

a loſs by the attacks of pirates was a riſł which the lender on 


W had by his contract undertaken to bear; for it was 
_— 9 | argqued 


| AND. RESPONDENTIA. 


argued i in the Ki n f 
But the court'were of — was due of the dan- 


gers of the ent aun defendailt had nde troy s 


T a mt 88 n NN . Ae * 4 n . en 


The lender anſwerable dr to 1 
to f accuragely, if a loſs by capture happen ne enn 
not n Auen the borrower; but in bottomt) and e. 
ſpondentia bands capture does: not mean a mere temporary 
taking, but it muſt be ſuch-# capture” as to occaſions total 
loſs. Antl therefore if a ſhip be taken and detained for a ſhort 
time, and yet arrive at the port of deſtination within the time 


limited, Sk ene be mentioned in OTE tho bond is 


A N 
ee 4 


s's Joyce v. Willie 
Bench, in a 10550 upon a r! of this nature; the E 1 — 
on which were fully ſtated, when the unanimous pinion of 1 at 
the court was delivered by Lord Mansfield, —** This comes bes 
fore the court; pon a motion, on the part of the defendant; 
for a new trial. It was an action of debt upon a bottom 
bond; the condition of which, was, that upon the ſhip's ſafſe 
arrival at New Tord, a certain ſum of money ſhould be paid to C 422 ] 
the plaintiff; but that in. caſe the ſhip ſhould miſcarry; be loſt, | 
caſt away, or taken by the enemy, the plaintiff ſhould. have 8 
nothing. The defendant pleaded three pleas: iſt, Nan ef fac _ 
um; adly, That the ſhip did not arrive at New, ork, the port | 
tion; 3dly, That the ſhip was captured. Upon the 

two firſt pleas, iſſue was joined: and to ihe laſt, there was a | 

replication of recapture. The facts, which appeared in evi- 

dence on the trial, are theſe: the ſbip was taken; before her 
arrival a Netu Tori, by two American privateers, which de- 

tained her for ons month, and plundered her of her ſtores; at 

which time he war retaken by an Eugliſb privater und carried! 

8 into Fiala The Admiralty Court adjudged her to be a good 

prize to the Engliſh privateer, and decreed that ſhe fliould be 

reſtored to the original owners, on paying one eighth for ſal- 

vage: that ſhe proceeded. with the remginder of ber cargo to 

New York, and earned her freight: that the value of the ſhip 

was not fffcient to latisly the . "THREW atv rota; 
OED” 20 


9 


7 S 
*3:: ” 
4 


- : . 
2 4 . . 


E. 19. Art. 5. 
2 Valin, 19. 


0 OY A P. Now:i it is n . by the law ell Eee there. au neither 


; Le Guidon, 


1 Emer. 01. | 


or BOTT 


average nor ſaluage upon a bottomry chond. It was indead con- 


ended at che bor un dhe part of zhe delen dane, that, this ee 
was within the ſaving of the hond ſar it i is provided, that in 


caſe of Joſs; by capture; &cxhe bund ſhould, he void: and that 


bere there vas a capture, and a detention ſon one manth. But 


upon conſideration, we think that a capture, within this con- 


dition, does not mean a femporary caplure, but it muſt be a tatat 
Ieſi t:: now here it was not ſuch 2 capture as to bacaſion A total 
loſs. The yoyage:was/not! loſt, for the defendant purſued it 


arrived ſale at che port uf: daſtination, In whatever way, we 
determine ihis caſe, there] muſt, be a hardſhip: but we art all 
of opinion, that the verdiQ, ase and thot che ſule for a 


f ne yy ariab muß be diſcharged. Lo} 00.) } WC d ets gn. 


1 S0 1810 1221 » 94 % % ay Pe vo path Fi 79] 
* From, thivgaſe we not off, learn what Tall be e 


capture, within the meaning of that. word i ma  bortomry | 90 


but we.derive from it a piece of very effential F . 


namely, that a. lender. on, bottowrys. or 2 at ; reſpondentia, i s 


neither. entitled to. the benefit + of falvage, not" liable to contri- 


bute in caſe of a genera] average. 55 Thiz was, expreſaly, bil by 


Lordſhip's opinion is confirmed by the ſtatute of the 19th: of 
Geerge the Second, c. 37. which allows the benefit of falvage 
to lenders upon ſhips or goods going to the Eaft Indies ; clearly 


 thewing that there was no fuch thing at the Common Tits 


otherwiſe there Was no bccafton te make wuchs toyiſion. . 
Desde 5. 1 t , de and . ieee 


iy eas! 


: In (his refpe&t our law Ar len oh that. wy CRE, for. the 


ordinances, and indeed it ſcems-always:/to-bave.been ghe.cale | 
in that country, expreſsly declare, tl that the lenders on bottomry 


mall be ſubjeRt to general or groſslayerages in the ſame manner 
286 een upon policies of inſurance 3 for that-as theſe | 


pend upon the fame piiticiples, they ate ſubjeck to 


"7 ſame regulations. 5 3 {280 visathinent ts S354 © 50 Wei ie {A 


1 7 * 5 by be 574, Das. 


mark. #, This lately” appeared i. in a Cauſe tried i in the N $ 


Bench before Lord Lene 1 Gui 2 1 „ 0 


Py 


”% 


$ and earned his freight. Freight depends upon the ſaſety of 
dhe ſhip ; and a the: freight. aS earhed. the ſhip; muſt, have 


Lord Mansfield,ia. delivering the judgment of tt courts His 


2134 210 2 Kao G1 2:11 38 4 944 3 TIN 44 Jas; f 


Our law in this reſped i is different allo from that of Den. 


, 


the g 
(wii, 
cargo 
and t 
Provii 


Much 


AND "RESPONDENTIA — 4 


I was an action on a poliey of inſurance upon a 5eſpendattie: c HA P. ; 


bond on ſhip and goods, : at and from. to C. The ſhip was FT, 

Daniſh, ati at average" loſs) was ſuſtained upon the goods to Walpole v. ! 
the amount 6P62,215 geritunt. and the plaintiff, as holder of a * 75 
reſp maentia bond; nad been ealled upon to contribute; and =: 

now- brought his aktion againſt the . bath eee for 


the eee eee elmd1,ow bn g0qi: 


* 
- 
* 2 


I-38 \\ um 7 1060 G. rug 8 me 5 LI en 90h „nin 
Lord Kenyon Chief juſtice 4 By the law of England a2 
lender upon reſpondemtia is not liable to average loſſes; but i: 
entitled to receive the whole ſum advanced, provided ſhip 
and cargo arrive at the port of deſtination- The 3 | 
contends; that as by the law of Denmark, ſuch lenders upon „ f 
reſpondentia are liable to average, and bound to contribute ac-- | wt 5 
cording to the amount of their, intereſt,” the inſurer muſt an- Th 5 
ſwer ro them. The Daniſb Conſul has ꝑroved that he receivrd e 
a judgment of the Court of Copenhagen, the decretal part .of | * 
rcp 85 of Dinmart to'be as the plaintiff has Mite 0 1 
The opinions of ſeveral” men of emitence in cha t country!” 1 
* been offered! on each fide; but I tj6& them, ' becanfethe'”'® 
ſolemn deciſion of a court of competent furlfdittio is'6f mich" 07 | 
greater weight, than'the opinions 'of advocates, howevet emis | 
nent, or even than' the'extrajudicial opinions of the möſt =. [ 440 41 | 
julges. It ſeems as if in this: caſe, the underwriters Wee : | j 7A 
| 
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* 2 . *S 
* * * 
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bound by the Jaw of the country, to en © the” contract te- 
lues. Veris for the e „in baude dit ed d 

N e N Hel G in 2 Zh 08 10 74 girl nagy 22bqp! c ? 

«6, fi aro; 0 5: ci 5 on 2677 51501 15411 SI Off 

(0) This is pot the, only cafe, in A bich che oder have been beld able ra ih (4, oO 
demnify, the inſured. aving been obliged by the law of a foreign county to pay | 3 
a larger ſum. than by the Jaws of England could have been demanded : thoug 7 (. 
to be ſure, inthe "Cafe about to be quoted; there ſein to! hare been an uf 
proved ; and upon iht the tearded judge mur relied. blu has 0 tb | 


1 NO 1 be { 2417 16111 86 7121 


j 
i was an 28 6,2 Polen, up b 7 e x lewfoundlar 1b 0 7 Sewn min . 8 Zh 


part of 935 70 4 The ip met Wicht bad weather, /aid be alete, 
2 cont aud Legborn ta wok \The:captain-being owner, preſented:a petizion to 8 e 
7 the commercial, , eneral a verage as he had put 
4 tie general ener d l ec og Saree Word to 1 its. 155 PIR io. 7 | g 
boch appears to be a very extraordinary one) adj uſted the lofs! N — 0 } 
+, MM <20 at its full value, but the ſhip only at one half, and the freight at one third: | „ 
" and they alſo chargid aw a part öf the gener averages; the ſearhen's egen | | y 
5 proviſions, while ip port. The defendant, as, underriter, 48 paid ina gutt? 4% : | | 


{ A as woule cover the average; 3 if adjuſted accordir ng to the memoraudum in — 
5 % 1 At Dr 5310! 20 the: 


or BOTTOMRY, 8 


It "0 as ſaid, that if the accident happen by the default 
l of the borrower, or of the captain, the "Tender id nbt Hible, 
Ang has a right to demand the payment of inte bond, If, 
therefore, the ſhip be loſt by a wilful deviation from the thack 
of the voyage, the event has not happened, upon which the 
La tb was to be diſcharged roma. | Thirhs 
been decided i in ſeveral caſes. 


| / ena ines . 109 RO 55 +0 8180 1801006-1; 
eters, oo ation of debt weis brought uß oil In obligation for per. 
_ Wildy, formance of covenatits in an indenture, wherein it was recited, 


Skinn. 152. 


that ſuch a ſhip was in the ſervice of the Za Indin Company, 
3 and that it was to obey ſuch ordets 4s they” or their faQtors 
[ 425 ] ſhould = and that ſhe was deſigned for a voyage from 
Loni to Bunlam, and from thence” to" China or Formy 
| The plaintiff len 558 / upori the hull of the ſhip,” and he de- 
fendant covenanted to pay; if the flip went from London to 
h Bantam; and retuthed from thence direQly. to London, 550 IT, 
if kroch Tide, to Banter, and from thence to Chins of Fr. 
f, and tetütned to Londen Within 24 months, 650 U. If the 
' refurne@ not within 24 months, then to pay 51. per month 
above 6501. till the 36 months; and if ſhe returned not within 
36 months, then to pay 7ro J. unleſs it can be proved by With, 
that the ſhip returned" not, but was loff within 36 months, 
The ſhip, in fact, went from London to Bantam, and from 
thence to Surat, and other parts, and ſo returned to Buntun; 
and in her voyage from Bantam to London, was loſt within 35 
months: upon which the n aftion was brought. 


N 


ie 0 


the policy, and the law and uſage of Elend The avon was, whether te 
plairitifhaving been compelled td pay beyond that ſum Kane to the calcu- 
lation of the ſentence of the court of Hiſa, it r ee n th e defendant, 
and the plaintiff was entitled to recover his average by hs W The 
68 Plaintiff called ſeveral” broker,” who ſaid; that n repeated inſtances they had 
- - adjuſtedCaverages under ſimilar 'fenterices of the eburt of Eiſas and ale under 


© . writers, though WIS eee Ws b dls . 


Bo, Mr. Jol ier Ball 30% ia betend A, the plaintiff would fait but in all 
matters of trads, uſagt is ds thing. I'do not dike: theſe: foreign ſettlement 


of mengen Which Paſte ene vers liable fax more than the ſtandard of Englif 
law. But if you are ſatisfied it has been the uſage, upon the * ce given, K 


ought | not to be ſhaken,” The plaintiff bad a vue W * 


p F o = U " ; * a 5 25 . ; o 
4 ' ; 
te 43 * The 
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The es eh ito be 6 7 e that” his ſhip having © E. H: A 7. 

deviated from, the yoyag  defcribed, in going * to Surat, the — 5 


1 


plaintiff was not to bear the loſs, and, was conſequently entillea 


hoy 


to recover, Th oy, however, took time 5 deliberate z g La 


fer on p e , 


11613701 


In another caſe of debt upon a a bottomry a : 2 Williams v. 
dant pleaded, that the ſhip yent from Londen to Barbadoes, fine Hee Reon 5 
deviatione, and afterwards ſhe returned from Barbadves towards 126. Skin. 345 
Landon, and in her return was loſt,; in voyagio preditt ; ; the 225 
plaintiff replied, that the ſhip in her return went from Barbadzes 

to Famaica 3 ; and that after a ſtay there, the. returned rom Ja- 
maica towards Lenden,. and was loſt, and ſo ſhews a deviation. 

The; defendant; rejoined, that ſhe. was preſſed . into the king 8 
ſervice, and ſo was compel led to go! to Jamaica, which i is the 
deviation pleaded by the plaintiff; without this that ſhe deviated 
after ſhe was preſſed. The plaintiff demurred, and judgment 
was given for the plaintiff. „The plea of the defendant i is not 
good; for he pleads that, the ſhip went from London to Bar- 
Jadoes without deviation, and that i in-the return the. was loſt 
in the voyage, aforeſaid: but it does not ſhew without devia- 
tin. Now the condition is foi in expreſs words, and he ought | 
to ſhew OT” ths het bas Ricans the words of the 
es 11751 ol ' 
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The fame ht ceaſes has ben adopted in the Courts of [ 426 “0 
Equity 4 I Equity Caſes, 
| | | ' ED 0 ES Abr. 372. 2 Ch. 
r the ro a EY in Caſes, 130. 
act The hindi N t a NS bond to pay 40 4. per 5 


1 month for. 30 f rod to go n Holland to the Spaniſh 
y had andi, and te return to. gland: A but if ſhe periſhed, the de- 
er fendant was to loſe his o. The ſhip went accordingly to the 
1 6 Spaniſh iſlands, tobk in Mirors at Africa, then went to Burba- 
in all does, and periſhed at ſea, The plaintiff, being ſued at law upon 
ment the bond, came into equity, ſuggeſting. that /e deviation. was 
21 through. nech Fro But this bill was difeniffedz except as to the 
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C. 1. p. 14. 


21 Geo. 2. e. 4+ 


Th Mere. Red. 
Ach ed. p. 128. 


4 1'DF! BOTTOMRY; - 


W no reſtriction eee wide: 
bone, i whom money may: be lent on bottom. or at reſpon. 
demtia (4}-/4tradarmer part of this work, we gaye the hiſtory 
bl a ſtatute introduced into out code of Jaws, to prevent, inſu- 


ances from cheing made on the ſhips or gaads of Frenchmen, 


Ubrig the then exiſting wer with; France. The, ſame ſtatute 
alſo) prohibited his majeſty's ſubjectg from lending money on 
bottumrybor at reſpondentia on any ſhips or goods belonging 
to France, or to any of the French dominions or plantations, 
or the ſubjetis thereof: and in caſe they ſhould, ſuch contrafls 
were declared void; and the parties thereto, or the agent or 
broker interſering therein, were to forfeit 5000. Tbat act was 


not of long continuance, on account of the peace, which almoſt 
immediately followed it: and theſe reſtraints upon this ſpecies 


of contract were neyer again re * eee por 


ſitive law (5 ) MY mono nog. ein 


rede 461300 4320 5511 2 Abe 14911 


It frequently 3 as, appears. Pa the 3 to 8 
ſtatute, that the horrowers on bottomry, or at reſpondentia, 
became bankrupts after the loan of the money, and before the 
event happened, which entitled the lender to repayment; by 


which means the debt could not be proved under the com- 


[ 427 ] 


95 2. c. 32. 
2. 


„ren 


} 


miſſion, and the lenders were left to ſuch redreſs as they could 
obtain from the bankrupt, who had previouſly given up eyety 
thing to his other creditors. This being likely to prove a diſ- 
couragement to trade, parliament was obliged to jnterpoſe; 
and it accordingly enatled, . That the obligee in any bottomry 


« or reſpondentia bond, made and entered into upon a good 


<. and valuable conſideration. bong fide, ſnould be admitted to 
e claim, and fler the conlingenq ſpould haut happened, to prove 
 %/\his:or ber debt ar demands in reſpoct of. ſuch, bong, in {ike manner 
$\a5if, the cantingency; had happened. befare the time of the ſuing 


1% of the' commiſſion. af bankruptcy agsinf! ſych obligar, and ſhould 


n noir d 2boam sat To bisl 28 Jon Ish e 


a (e,, Seel gde ereeprio a tg loans on the f Sip ps ok forej gners [tradi ng to 555 


Eaj 1 8725 ante page Arr. 
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(i) See the arguments as to the legality of inſuring the Property of . 


ante p. 240, which neceſſaily hens, alſo * x0 ark var) this 8 of contract from 
2 I 'L is 


deing entered into > with a an enemy. x F | 
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onto the other ereditors of ſuch bankrupt, ilk h 
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« commĩſſibn aſſued: and that all and: every perſbn on perſons,- 


« àagdinſt whom any commiſſion of bankruptcy hound be 


« awarded; ſhould be diſcharged of and from the debt e detits* 


« owing by him, het; or them, on every ſuoh bond as ufore- 


« aid, and ſhould have the benefit of the ſtveral ſtatutes ham 


«in force againſt bankrupts, in like manner, to all intents 


« and; purpoſes, as if ſuch: contingeney had happened, and the 5 
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Bye the flatute book it appears; chat the Auers and mari- 


ners of ſhips having taken upon bottomry greater ſums of mo- 
ney than the value of their adventure, had been accuſtomed 
wilfully to caſt away, burn, or otherwiſe deſtroy the ſhips 
under their charge, to the great loſs of the merehants and 
owners: it was therefore enacted, « That if any captain, maſter, 
mariner, or other officer een to any ſip; ſhould wil- 
« fully caſt” away,” burn, or otherwiſe deſtroy the ſhip unto 


_ « which he belonged, or procure the ſatme to be done; he ſhould 


« ſuſſer death as à ſelom' The duration of this att having 
been limited to three years, it became extinct: but the neceſ- 
ſity of ſuch a proviſion was fo great, that a ſimilar ee 


made a ſew'yeaivafterwatds, and is ſtill in force. 
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As the commitree of the country increaſed to an amazing 
degree, ſo xn cuſtom of lending money on bottomry became 
allo vety prevalent: and as the leniders had ſubjected themſelves 


to great riſks} they began to thinł it neceſſary to protect their 


property, by-inſuring te the amount of the money lent. In 
a former chapter, much was ſaid of the mode by which in- 
ſurances on ſuch property Were to be effected; and we then 


aw from the caſe of Glover v. Black, that it was neceſſary to 


inſert in the policy that 'the intereſt inſured was bottomry or 


16 Cha. 2. c. 6. 
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Vide ante, e 1. 
3 Burr. 1394. 


jeſpondentiag and that ſuch was the law and practice of mer- By 
004 | chants. 
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C. mA v. "chants. From this caſe too. it is evident, that when a perſon 
— has inſured a bottomry or reſpondentia intereſt, and he reco- 
_ ve@b$0d:the m, He ct al ſo mD fob the poliey: 

becauſe he has not ſuſtained a loſs within the meaning of his 
Contract; and to ſuffer any man to receive a double ſatis faction, 
Ber would be contrarytoithefirft principles of inſurance law. As 
5 u e contract of indemnity, a man ſhall never receive 
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profeſſion, and'other circumſtances of that aa whoſe life 1 Poſtlethw. 
DiR. of Tr. p. 


is the object of inſurance, engages that the perſon ſhall not die % 


within the time limited in the policy : or if he do, that he will Vide the Appeg- 
pay a ſum of money to him in whoſe favour the policy was OS. 
granted. Thus if 4. lend 100 J. to B. who can give nothing 2 Black Com. 
but his perſonal ſecurity for repayment: in order to ſecure him, 489 
in caſe of his death, B. applies to C. an inſurer, to inſure his life 
in favour of A. by which means, if B. die within the time li- 
wited in the policy, 4. will have a demand open C. 0 the 
amount of his inſurance. - | | 


The advantages reſulting from ſuch inſurances are many and 1 Poſtlethw.150; 
obvious: and moſt of them may be reduced under the follow- 


ing claſſes. To perſons poſſeſſed of places or employments for 


life; to maſters of families, and others, whoſe income is ſub- 
jet to be determined, or leſſened, at their reſpective deaths : 
who, by inſuring their lives, may ſecure a ſum of money for 
the uſe of their families. To married perſons, where a join- 
ture, penſion, or annuity, depends on both or either of their 
lives, by inſuring the life of the perſons entitled to ſuch an- 
nuity, penſion, or jointure. To dependents upon apy other 
perſon, during whoſe life they are entitled to a ſalary or bene - 
faction, and whoſe life being inſured, will enable ſuch depen- : 
dants, at the death of their benefaftor, to claim from the 


inſurers a ſum equal to the premium paid. To perſons wanting 


to borrow money, who, by inſuring their lives, are enabled to 
give a ſecurity for the money borrowed. Theſe, and many 
other advantages, being ſo obvious, the Biſhop of Oxford, Sir 
Thomas Allen, and ſome other gentlemen, were induced to 


apply to Queen Anne to obtain her charter for incorporating _ 
them 


> 
— 4 
( 


die INSURANCE) UPON: 'v1ves.. 


e * a. b. dei Sad Oni locbeffott, whereby they might provide fo their 


==) families, in an'cafy and beneficial manner.” Accordingly, in'the 

Fo year 1706, her majeſty granted her royal charter, i incorporating 

| them by the name of The Amieable Society for à perpetual 

5 „ Aſſurance Office, giving them a powet to purchaſe lands, 

an ability to ſue· and De ſued in their corporate capacity, and 

à common ſeal for the more ay: God . N 

. of the biin pff e e nav. Vi e 88 | 
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The benefits, which 1 to. 550 public from this AY 

4 WF" contract, were found to be ſo extenſive, that another office 

was eſtabliſhed by deed enrolled in the Court of King's Bench 

at WH; Zaminſter, for the inſurance of lives only. The name of 

this office is the, « feciety for equitable afſurance an lives and ſur- 

_ 6, myarſbips.”” | Beſides this, the two Companies of the Ryu! 

Rethengs and London Aſſurance, obtained his majeſty's charter, 

to enahle them alſo to wake inſurances on lives. The charter 

points out the advantages of ſuch inſtitutions; . for i it ſtates as 

the ground, on which ſuch a permiſſion is to be granted, “ That 

it bas been found by experience to be of benefit and advan- 

| <« tage, for perſons having offices, employments, eſtates, or 

„ other incomes, determinable on the life or lives of theinſelves 

| or others, to wake aſſurances on the life or lives, un n which 
« ſoch offices, employments, eftates, or incomes are « etermi- 

« nable {4):.; a7 Private underwriters allo may enter in into \ poli w 


(9) An a8 paſſed in the 39 Ges 3. (eh. $3) for inoarporating a! hes, ob- 
nnce company, called Ie Globe Inſurarice Company, the ſeeond;ſrftion of which 
authorizes them (amongſt other things). to make inſurances on the | li e or f of 
any perſon or perſqus whomſoever ; and to grant, purchaſe, a and Toll am annuities tor 
lives, or on ſurvivorihip; and grant ſums of money, payable at forte periode, 
within the kingdom of Great Britain or Ireland, und any other parts abroatl; whe» 

der Within his Majeſty's dominions or not; ad ſhall and may; receive, dlepolits o of 
"3 1. 5 funds of tontine ſocieties and other inſtitutions eftabliſhed for granting future 
ady ntages, and depoſits of funds belonging to, and att as "abr th heb for, 

Faller or friendly : ſocieties, andlother chatitable und benevdlkite inftitatibns; 7 and 

muke proviſion for the widows and children of the,clergyy and. forcelergymieng ad 


— bg [depoſits frum, or on account, of members, of the indyfirious claſſes of 


pong and others; and to, make provion for members of the induſtrious elaſſes 
of welety, and others, by allowing intereſt bn ſuch depoſits mad, ol Gttierwiſe,. 
oo dach terms. and conditions, and in ſuch manner, ag nal or may be, agreed 
upbn between. the fad corporation ſo to de created and, eſtab jſhed,, and the per- ; 
fors and ſocieties Faint! with the bud ee for the poſſes, therein- 
: 195 mentioned. | 
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cies of this gature, ,28, well a amy other, provided the partys © Bo 7 P, 
making he june, ule et e, ſingle ſecurit . 
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. The, antiquity of this praQtice. cannot be very eaſily aſcer- | 
tained; however, we find traces of it in ſome ver old authors. 
In the French book, entitled Le Guidon, we Hind, it mentioned, Le Guidon, e. 16. 
2s a contra perſefly well known, at that time, in other coun- in 16 k 
tries. The author of that book, however, tells us in the ſame - 
paſſage, that it was a ſpecies of contract wholly forbidden in; 
France, as being repugnant to good morals, and as opening 8 
door to a variety of frauds and abuſes. Such, indeed, tlie lay 2 Valin, 54. 
if France continues at this day: and inſurances upon lives are 2 Magens, 70. 
prohibited in other countries of Europe by poſitive regulation. LeGuid. loc. cit. Mi 
The ſame French author has, however, gone a little too far in 9 
eſſerting, that the other countries, in which they had been till [ 431 x | 
that time encouraged, were alſo obliged to forbid them. This | it 
had not certainly taken place at that time, as may be inferred ; 1 
from the 66th article of the laws of er: and in England 
they never had been prohibited. The learned Rotcus alſo takes Roccus de Aﬀec. | 
notice of them as legal md and quotes various' ue in N ä 


5 1171 170 156 61 I. 
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Theſe tht ſurances being "oY POORER in "Pig land "mY 15 
authority, 'and the funds 67 the different 5 having very a 
5 much increaſed, and being fixed on a fable and peitiaten t Mag. 33 
foundation,.contrafts of this nature became ſo much a mode of 
gambling (for people took the liberty of inſuring any-one'slife, 
without heſitation, whether connected with him, or not, and 
the inſurers ſeldom, aſked ; any queſtion, about, the teaſons,” for 
which ſuch inſurances were made) that ĩt at laſt became a ſub. 
jet of parliamentary diſcuſſion. The reſult of that diſcuſſion 14 Geo, 3- £. 6. 
was, that a Natyte palled, by which i it Was enaQed, ee That ns 
11 inſurance. could be made by. any perſon. or 4 bodies 
« politick or corporate, on: the l, 55 o liues of any perſon or per- 
« ſons, of on any other event or events whatſoever, wherein 


{fr Jt 


ide perſon. or per fans, for whole ule, benefit, or on whole © = 
«6 account, ſuch policies ſhould be made, ſhould haus uo intere/ty Le. 
«or by "way of gaming vr * wagering'; # and every in furance'made, 


« contrary 10 the true ef and weaning thereof, 1 7 5 15 W ES. 
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S S e bed th al ie, bad pen Aud in bid 
ore eſſectualiy to guard againſt am impoſitiom or fraud, and 


to be the better able to aſcertain, what the intereſt of the perſon, 
entitled to the benefit of the inſurance, really was, it was for- 


2 5 ther enacted, by the ſame ſtatute, * that it ſhould not be lawful 


to make any policy or policies on the life or lives of any per- 
s ſon or perſons, or other event or events, without inſerting in 
A4 uch policy or policies, the perſon's name intereſted therein, 
Voor ſor whoſe ule, benefit, or on whoſe account, ſuch policy 


. 4 as ſo made or underwrote. And that in all caſes where the 


* <« inſured had an intereſt in ſuch life or lives, event or events, 
& He no greater ſunt ſhould be recovered, or received from the in- 
' % ſufer or inſuters, than the amount or value of the intereſt 
of the inſured in ſuch life or lives, or other event or events. 


" Set.g That nothing in the aft contained ſhall extend, or be con- 


«'ſtrued to extend, to infurances bond fide made by any perſon 
« or; perſons, on ſhips, goods, or wetchandizes ; but every 
« ſuch inſurance; ſhall be as valid and —_— in 5 as if 
6 1 act had not been We! 
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wyer v. Edie, ' wy action Was babes os 2 0 the lie of Fames 
3 Ru I from the 1ſt of June 1784 to! the 1ſt of June 1785. 
HI was warranted in good health, and by a memorandumat 

dms foot of the policy it wil declared that Tt wal initerided to 
coder the ſum of 50H due from Riel''to'the'prainitiff, for 
| | which be had given his note payablCin the year Hmm the I th 


FH of May 1784.—Two objections were made on the | part of the 


| _ defendants 3ft, That part of che confideration for the note was 
money won at play 2: 2dly, That Ruſſell ati the ona ny. 
eu ol the 1 note v 4 An n infünt. Ys WH) n= 9299 h ao" ac ty * 


r warn H I dri X 439 at ae 
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Mr. Juſfice' Buhr honſuited: the plaintiff. 
"og Kak the confideration of the bote being giv 
"ra 2 a r 1 2 
ion; an the ore there was 2. want 0 nter in the 
1 Bur as to the other objeQtion on account of infancy 
5 | | „„ 
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issen ebe ee fn Dads een iN e KH A „ 
avoid his note; and he doplned much whether till Io avoided, . 2 8 
the note muſt not be taken agaiuſt à third perſom to bete 
note of am adult, ſot the maker of the epd ee os 
| the objeRtion (). WV al % ons 013 6% el iin ö 
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Bee lcendidbshadifccl, an intereſt in lee kie-cdeboon, 

that he may inſure it, and recover upon the policy. Thus in Aude , | bl 
an action on a policy of inſurance on the liſe of Lord Mo- Ts — — 
haven from the 1ſt of December 1792 to the nt of Detember in Trinity Tum 9 
1793, the only queſtion made by the deſendant was as to the 9 
plaintiff's intereſt, which ĩt as contended was nos ſuſpeient io _ 
take this caſe out of the ſtatute 14 Geo, 3. c. 48. It appeatod in 9 
evidence that Lord Newhaven was indebted to the plaintiff and a 
Mr. Mitchell in a large ſum of money, part of hic debt had [ 432 f 1 
been aſſigned by them to another perſon; the yemainders being Vs . 
more than the amount of the ſum inſured, was upon a ſettle- _ 
ment of accounts between the plaintiff and nen . 
chem DEAR e eee . C 
8 ret ed en ai se 41.5 ** | | 

” land bebe ee ee that this debt was a ſufficient 
intereſt: and ſaid, that ĩt was ſingular, that this queſtion had * 
tainly an intereſt in the life of his debtos, che/mbans by which 
he was to be ſatisfied may materially depend upon it, and at al 
: evcntstheideath muſt in all caſes in ſome: degreadeſſen the ſe- _ 
curity. Verdict ſon the plainiſ ... 

3 mabhmeanrom's wd Ins Mien Gen a B . Ie 5 
Sg alſo in 4 previous.caſe, where an ation was brought gn Tidwell g. An- 
a policy qu.abe.Jifa gh, MHiliam Holden, rum the 19th Auge N. f. C gn. 
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Vac. 1778. 


there being an open trade between Great N W 
on ot before the 6th July 1778, Lord Mansfie/d ſaid, that it was Nai 
© tiff could not recover. if, Is this an intereſt within the act? It was 2 to 
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CHAP. 


XXII. 


or INSURANCE vron Lives. 


Holden had granted an innvuity\to'thepleintilf's —— a 
hich annuity be had bequeathed to perſons not parties to this 


inſurance, having made the plaintiff'exeevtor-6f his will; nd 


directed him to make aſſurance. Lord Kenyon thought this a 


ſufficient intereſt in the executor to ſupport the action. The 1 


cauſe proceeded, therefore : but the defendant had a verdift 


_— _—_ a arg) ground. 3 tne . DN ö 
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s and rules upen this ſudfect are” 


This nds cbt 


very few and ſhort: becauſe thoſe general rules and maxims,” 


upon which ſo much has been ſaid with regard to infurances'* 
in general, are alſo applicable to this ſpecies of them: the ſame 
mode of conſtrutilon is to be adopted: fraud will equally af. 
fect the one ab the other; the ſame attention muſt be pad to 


| i rigid compliance with warranties; andthe ſame dale 
procteding are to be followed. Boll Nc 


1 885 
1 n- 
Gn 2 we " 


20 6471911 B12 4101 | fl Haid, is 10 quot} . Cn 9107 


With reſpect to the fiſk, which er 1700 ru, 


this'is uſually inſertad in the poliey ; end hs undertakes to: ml"! 


ſwer for all thoſe accidents to which the life of mani is expoſed 
unleſs the cgνα que vie put himſelf to death, or hie die by the 


hand of juſtice. The policy, as to the riſk; gerierally rums in 
theſe words: The ſaid inſurers, in conſideration of che ſum 


« paidt do aſſure, aſſumeʒ and ptomiſe;tharthe ſaid I. Beh 5 
<« by tlie permiſſion of Almighty God, lite and contitne n 


this natural life ſor and during the ſaĩd term, or ini eaſe he 


6 the aid 4. B. ſhall, during the ſaid time, ur beſore therſull up 


« end and expiration thereof, happen to die by anyways: or 


4 


2" Mir. Ve Wilton bis 3 wehen delivering the 


<« means whatſoever, ſuicide or the hands of juſtice excepted, 
* then, Se.. W We ſeen that this contract expteſiſy fajs, the 
death muſt happen wirhin the time limmed, other wiſe the inſu- 


rers are diſcharged. But ſuppoſe a morial ound is received 
| during the exiſtence of the: policy, and/ghe(perfon languilhes' 


till aſter the term limited in the contra hat ſays the la? 


4. Agreeably to the deciſion of this point in caſts of marine inſu- 
rances, not only the cauſe of the loſs, but the loſs itſelf, muſt 


5 Ik y | aQuallyihappen,: during che time nametl in ihe policy, otber- 


wife the inſurera are not reſponſibleꝰ This very e 11.50 


3 5 1 5 | opinion 
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opinion of the court, in dhe caſe of Locher v. Officy. Suppoſe, © * 7. 
ſaid the learned judge, an inſurance, upon a mans liſe fora year; \. ©" 
and ſome, ſhort time before, the. expiration of the, term, he re- Vide ante, p. 33 
ceive a, mortal Wound, af which he dies alter the ome he in- 

ſurer would not; be lisble. 91 4045372 ö 2448 fl | ? Tels l 


7 OY 8 y 9 1 * > 1 Z ; 
* FATS ? 8 " 1 5 4 1 ; © O'% 2 f F 2 
fad has. £1 | 24942 43 14 e: 


But when an inſurance is od upon a man's 's life 5 . 
to ſea, and the ſhip in which he ſailed was never afterwards > 
heard of, the queſtion, whether he did or did not die within the 5 . 
term inſured, is a fact for the jury to aſcertain from the circum- * | 
ſtances. WOK * ee akne. me 6) 1 11 r 11049 u 


»! 


"4133 140 44 * th a 16 48127 55 30 


; Thus i in an 5650 0 on a . of 3 wwe life of L. Parterſon » 8 
Macleane Ela · from the zoth of Jamam 1772-t0 the ach of 2. Calbe . 
January 1778, it appeared in evidence that about the a$th of il Ve. 2780. 
Nevember 1777, Macleane failed from the Cape of Cod Hane, „ 
in the Swallow ſloop of war, which ſhip, not being afterwards | 
heard of, was. ſuppoſed to baye, been loſt in a ſtorm off che bw" 
| Weſtern, Iſlands.,,;The'queſtion waz, whether: Macliane'died' ') 
before the Zoth of January 11778). * In order to eſtabliſn the-: [ 434 J 
affitmative of that queſtion, the plaintiff called witneſſes tio 
prove the ſhip' s departure fram the Cape with Macieane 3 and 
ſeveral captains ſwore that they ſailed the ſame day; 3 that the 
Swallow muſt have been as forwatd in her courſe as they were 
en the 13th or lach of January, the petiod of es - 
orm, in whichJheprobably was loſt. That the Swalloro was 
much ſmaller than their veſſels, which, with difficulty, wea- 

thered the: form. Id dib ot nodes dae oiisiqzu Hs 5 

1 499929 il to ans 203.10 ghirigt O wy argu 2 

Lord Mansfieldleftiti to the jury udiether, under all the eie⸗ ; 1 AT 
cumſlapees, they thought thei evidence ſufficient (o convitce | . 
them, that: Mur laane died before er eee e . 
adding, that: if theythoughtcit ſo; doubtful as not to be able ts 
form an opinion] ahb deſendunt ought! tb have their verdicdt. 
"OY found: for the: plaintitfoq 2130 ot oob 241 05 Vds a 2 2 . 
am Alsbzi go! i 30 atv! ad3 To lus 5001 (100 F001 995ft61 5 


Teige ee bappeni upon them, q muſt be Lex Mere Red. 


paid acęording to theten:dndf theagreement, in the aui ee eee p. 294 
* as e 3 being. * 9 
FIG ths -'2 95855 


8 


* 


- 


— 
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. | 2 ee! in Nen 7 the money, 
5 | and prove the debt, under the commiſſion, as if the loſs had hap 2 
1 > >. 23, and penq. he ons ira | „ Anſihtz chapter immediately dens 
. this, and in one prior ta that, we took occaſion to obſerve, that 
Ig qrdergaremedyian in com enienbe of this nture with feſpedt 

to Nins inſurances and bottoniry bonds, à ſtatute had paſſed 
2 *. e. Allen ing ereqitom, either an fuch-policies, Or bottomry and 
n Abenentis bonds, to prove their debe, under the eomſffon, 
i the loſs or comingency had happened prior to that event. 
Hum as the words of xhe preamble to that ſection of the flafbte 
"nee ſpecial: referring only to inſurances on ſhips, and goods, 
1 hattowry, it avas doubtful whether it extended 
o igſuranges on lives,althoughithe words of the enaAiog part 
PA were very general, namely, ec the aſſured" Rei tr of of 

T4 urance, Sc. In ſupport of this doubt 1 it was 

| = Aae e in ns from ex end; wa 
Tihels bank ate the Hik my ng Ne 


Ty a long 


and indefinite E of Fears. The court, however, held, 
y the; "general words « of the enadi vg part were met: reſtrained 
© ©, 8 e 2 — 
tes. di \ This dofleipe- war daid/downrityan Whew of of ih- 
IN ” furatice on the We of J. H. Boyd, lately gone to he Bt 
1 2 * on the event i of his tying between the 5th of — 2780, and 


Peda fer Sit," ang that he was hetsby dilpharged from.the 


Kid policy, ——— > | 
S C cho toil 
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ing SO ſtatute, ipod} os lh... 


\ (hed Be SMK 1 W peers | B 


| Mi. Julie Wales ad Me lu f. concur oj 
Wo" 3919 Ae 81 le * . 1 


Mr. Juſtice Bahre. In che caſe of Mate v. Cadet it was 
beld, that the enacting words of the flature of 21ſt of Fa. 1. 
c. 19. were not reſtrained by the preamble'(3).” The incon- 
veniencies that have been'urged, ate not ſo great a are appre- 


| When a creditor. has an inſurance of this kind; be has nothing 
to do but to lay ãt beſore the cotumiſſionert, who will make 


equal to that eee nn n e 
for the a ſy Wulle ods be 2 


- 
un — 5 ate) My 


Ie beckn a doubt in the reign of King Lilian, when @ 


iin e 


"(ay N in KY v. Banks N R 540 ) aroſe upon the 
notes, and other ſecurities, payable at a future day, and which were not payable 


e of ſecuritics only for the ſale of goods and merchan- 
dizes ; but as 8 d words ee general, the court held, that they extended 
to x bond for the el an dna for a term of years. 

436 {| W 6s, (Fs; 5 Jour IIA I 1k; 


S 


be i 4 
— 


— 


15 ſhall, &y the conſent of the trus gwner, Nc. have in his pof- 
2 Vow % &c. whereof he ſhall be reputed owner, the com- 
4 miſſioners hall have power to fell the ſame in ne manner as any other part of 
4% the, | eſt 
* many poxtons beſure they, . . do convey "their goods ta other 
WM men, upon god gon and yet retain. the poſſeſſion, and are reputed 
"02 owners (h&leW# e Phe court'in Mace v. v. Cadell (Cowp. 232.) beld, that 
the <xtenged to. the goods of a: thing; perſong which he allowed the bank. 


. v\d n . Wn * . . * 22 Fa — 


„„ r 


hended ; for the ereditors need not be delayed in their dividend. 


10 ons a l to run n from the 0. ol the ee till 


7 Ge fl. ot wach allowed perſons, who had given credit of hills, bonds, 


at the 5 nn to prove them under the commiſſion. The pre- 


„ The fat of Fame eral aste, — at loch time as he hall. 


3% The preambte-fays, * whereas'it-often happens that = 


opt to keep polſeſ demon of, as welk 35 t8.thaſe e 1 


EA. 


L461 


calculation, and lay aſide as mach as will give him a dividend 


— . 2 — . — 
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Os belt P. that day wwelyemonth, and the perſon died on the day 1 
| == whether the inſurer was liable. The court held that he was. 
The caſe was this: A policy of inſurance was made to inſure 
$irRover How- the life of Sir Robert Howard.for one year, from the day of 
2 Salkeld 625, the date thereof; the policy was dated on the 3d day of Sb. 
| : 5 Cond tember 1697. Sir Robert died on, the 3d of September 1698, 
= BY about one v*clock in the morning. Lord Holt held that from 
the day of the date excludes the day, but from the date in. 
cludes it (a); ſo that the day of che date au be exclided bete, | 
and * er is 980 


12 04 x 


"kin e of the nate ND et it will appear | 

that no difficulty could occur on ſuch a point at the preſent | 

TIER appen- day; yet it is uſual, in order to prevent diſputes, to inſert in 
© þ 8 the ny: __ « the firſt and "oy at included. 


[ 437 ] - Polichnon . 3 vitiated * FR or e as! 
2 | | thoſe on marine inſurances; becauſe they are equally contrafls: 
,k good faith, in which the underwriter,” from neceſſity, muſt 
| 5 rely upon the integrity of the inſured for the ſtatement of cir- 
Vide ante, 216. cumſtances. Indeed, the caſe of Wittingham v. Thornborough, 
which we took. occaſion to cite in ſupport of the doctrine laid 
dbwn i in the chapter upon Fraud'in Marine Inſurances, was al 
policy upon a life inſurance.— In another caſe, the 5 of 
fraud \ were conſidered as far as it aſſecis this contract. | 


. It \ was an a ation « ona policy 3 6 I 50 J. at four: 
at Guilchall, guineas per cent. in caſe Drury Sheppey | ſhould die at any time 
| 1 8 Vac. between the 1ſt of April 1777 and the 1ſt of April 1778, both 

1 Included; 00d during the life time of Jobe Sheppey, the 


(a) In the law Wes not n much to the honour of the profeſſion; tis 
diſtinction taken by Lord Helt was at one time held to be law, at others not: 
fometimes, theſe expreſſions were held to mean the ſame thing; at others to be 
quite different. In the year 1777, however, this glaring abſurdity was entirely 
done away, and the Court of King's Bench unanimouſly held, after much deli- 
beration, that they mean the ſame thing; that they ſhall either be excluſive or 
incluſive, according. to the context and ſubject matter, and ſnall be ſo conſtrued 
as moſt effectually to ſupport the deeds of the parties, and nt to deſtroy them. 

See Lord Mansfield 's very elaborate argument upon this occaſion. in which all 4 
the caſes are fully ſtated and conſidered: N Duke of Leeds. 8 7 


| Reports 714. | | | | y 
wo 9 ROI father 


U 
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father of Druiyt 'but in caſe the ſaid John ſhould die before the C Fl X 
ſaid Drury, the policy to be void ; the queſtion” was, s to the 

repreſentation of the life àt the time of the infurance. The in- . 
| tereſt in the infurance was 900 /. due from Drury Sbeppeq io the ey 

_ plaintiff! It was admitted, that the life expired within the time 

limited in the policy. Drury Sheppey had a place in the Cuſtom . 

houſe of Ireland, and was in bad circumſtances.” He went to 

the South of France for the benefit of his health, or to avoid his | 
creditors, and there died. The broker, who effected thepolicy, | 
told the underwriters that the gentleman, for whom he afted; 5 | 
would not warrant, but from the account he ( the broker) 0g | 
received, of believed it to be a of og li = YE OR 


1 Mane. — « As fo the intereſt, this + ally may be 
conſidered as a collateral ſecurity for the debt dus to the plain 
tif. Where there is no warranty, the underwriter runs the riſk 
of its being a godd life or not. If ther be a concealment of the 
knowledge of the ſtate of the life, it is a fraud. It i a rule that 
every ſubſequent underwriter gives credit to the repreſentation ' 
made to the firſt; and it is allowed that any ſubſequent under- 
writer may give in evidence a miſrepreſentation tothe firſt, The 
broker here does not pretend to any knowledge of his W 2 but 
ſpeaks from information. There is no fraud in him.“ There 

was a verditt ri 1 e E 3p5 £55; 

Even ions Nr ts an 2 8 warranty, wi the. ae i 
in good health, it is ſufficient that he is in a reaſonable good * 
ſtate of health ; for it never ean mean, that the ceſtui que vie is T 42 
perſectiy free from the ſeeds of diſorder. Nay, even if the 
perſon, whoſe life was inſured, laboured under a particular 
inficmity, if it can be proved by medical men, that it did not 
at all, in their judgment, contribute to his death, the warranty 
of healch has been PR OVER OY and the e is 
liable, 55 

Thus i in an Aion on 2 e yy on the l life of Sir Fane Rath , Bile! 4: 

Rſs for one year, from Ozfober 1759 to Oeber 19760, war. fv r Blackfh, . 
ranted in gal health at the tim#'sf making the policy+ che fc 
87 that Sir James had received a wound at the battle of La 

"FEA  Feldt 
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Wo Lin he year, 2747», in his loing, which had gecafioned a 

„ Al rela 0 or 0 ally, fo that ne could not retain bi 

ring Bag feces, d which was not me: 1oned t to the, infurer, 

Hon ri 3 10 Sie 7a ames, die dene 10 a malignant fever within the. [ime of 


der the inſurance. Al | the phyſicians a and ſurgeops, he Were ex- 

rings. for the plaintiff, Twore, 115 the wound bad n I no fe fort of 
| ,conne 70 wit the fever; 3 an that the want 'c retention 
Wag not a. ER ſhort ed | life , but | he might, not- 


nne * or” 


1 witht ing t that, have lived tot ee age ; of man : and 


1 urg eon W rho opened him, faid, | that his inteſtines were all 


7 "Ther ere Was one phyſician examined for the deferidant, 
155 2 


$3 


The; aid 70 a ant 0 retention was paralytick | but being 
4 d tg e Jo Roe he ſaid i it Was 'ouly 3 a local | pally, ariſing from 

185 : IF 1 but, did! nat alle life : bot oi on the whole he Ul 
x VL EP IE as, a good ki & (x be QUE TT 219? 
2770 271 id 120 1711617 ils 7 Wy TEE wr. 1a bebe; 
Abit es., Toilog 541i 430585 Asad hoo 77128 U. 


olle Lord, Mangſeid.—it The 2 af? fraud cannot ory in 
#his caſe, Mhben a man makes inſurance upon a life generally, 
;  aithout any.repreſentation of the fate of the life. infured, 1 the 
Ainſureri take all abe riſk, unleſs chere was ſome. fraud in the 
_pexſon, inſuring, either by bis ſuppreſſing ſome circumſtances 
which he knew, or by alleging what was deen if the 
perſon inſuring knew no more than the daun, latter takes 
the riſk. In this caſe there. is a warranty, and wherever that i 
| leihe caſes it muſt at all events be proved, that the party was a 
good life, hic h mehes ibe queſtion on a warranty much lager 
» hav that on aud Here id is proyed that; thers a nq repre- 
e dentatiob at all, as to the ſtate nf life, nor aw queſtion aſked 
bol it; nat, was it neceſſary... Where. an juſurance is pon 
V repreſetuation. every. Material circumſtanee ſhauld be men. 
2 tidnedyduch. as age, weyfolife, &. But: where; there i 
1 439 ] dal Marrantys tbem nothing nead betold; but it.muf in genera 
oe :5 bepndved, if) d1tigated;; Sat; the life was, in, Fatty n good one, 
Fan and fo it may be, though he have d particular, inſirmity. zy The 
only queſtion is, whether he was in a reaſonable good ſtate 7 
21 5 21045) benign Hur h Ae asu bi le be inſured. en conn em. 
10 Tue jury» 208: this, gireRions (wathout; going Out of con 
| _ -chound:a/uerdifi-for the plaintißß blyod) 11 agu ,n 


2d; o $594t91 9 nit aldeatiggs er ol ame) a boon! 
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Ina fabſequent caſe, ©, (24 a e rule of \decifion was" fecoh- 


. % a 3 
mended; and, en forced. 11 Was Ut TS: on a policy 0 78 n the fte. 
of Sir Simeon v Stuart art. rom the i of 5710 17725 K 0 the ift 


14421171 211 2 


of April 1780, "and duro pg the ſife o E, Ae Edgle Ewer. ts 


Geil 4 \ 
policy De "a” warrant y that 8 mean ani bp 


ears of 2 e, and in good ad 0 about nf 117 fp „Ae 
W ee eee * ke Ae 


36 WW 


that Mis. E Wer was a ou £78 yeafs of a 


410 ad 5 4 Do 760 1 ut 2011 5 


relpeAlive ages) mentioned i in the > Warranty 3 ; th at e die a l Tore 


the 1 of Ari 1.1789, and that 0 att 5 8 10 f 1 won 
an 


Were m 1 been 11887 121 1 's Ago epi 4 41 1 
tereſt; 10 N59 warranty of health. bl The for TD On be . 


21 11 Iz 


the latter, it appeared in 9 tl at 


poſed of 3 ed the 9 Pleinfiff 05 Prot ve Aa 111 t, 1 8 N 
en 


OL 


was troubled with ſpaſms an cramps from EG fits of the : 


ut, he was in as good health, when the p 7 80 was under- 
lk Was alſo 


written, 15 He Had been for Ras dime 


ant at 
the e e that ir mean a nd. 73 pug Kidd i 7285 ie 


* 
2 


Willis v. — or 
Sitt. at Guild- 
hall, Eafter Y ac, 
1780. 


in- 


proved py the bföker, wh effekted tue pohcy; Aide te usr. 


rte Wh rold, that Sir Simeon wat ſübject to the bit! Dr. 


Heheriin and bike? gentlemen of the facit) webe eie d. 


ho pro oved that fp 4 3 ee ee e 


| dent to The ol | Fas gc 11g. ts ya 10 49924: 511" dine 

$1 1511s! Soi Fenn 9111 nn 5 % 07 wang grinulitt 10115q 
Lord Mintifielt:—« The ImperfeQion of language is ſuch, 
that we hade not words for every different ied; and he real 


intention bf parties muſt be fond ot By iht ſubject matter. 


By the preſent poliey; the Nfe is warfantedt to- ſome of the 

Writets In beunb, 16 dthers in good healthy und yet vhere 
was no diſſerenee intended in point of fete Surb aura 
can never lum bal a mum bus wit the ſeeds of @ diſoruer. We 
are all born with ihe ſeeds of mortality in us. A man ſuhject 


to the zobt / de a life capable of being inſured ic bie has no fe- 


neſs at che time to make it nee There was 
a verdi for che paänräßf. bd a Nüsse 23% an u IY ven 


ez Nine ee ee MA aides i toi ſtaup vii, 


[449]. 


Ju a former chapter we ſai, that whin the rIlk in entire and via, 3 


it is once beßzun there ſhall be no apportibnmnent ot vetutũ of 


premium, though it ſhould ceaſe the very next daxufterit cs m- 


encode. The ſame rule is applicable in every reſpect to the 
PP3 | | premium 
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| Gowper, 669. 


Pouglas, 789. 
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o Hh, A! P, premium on liſe inſurances; for the contract i is entire, and if 
. the perſon, whoſe life is inſured, ſhould put an end to it the next 
day after the riſk commences, though the underwriter i is dis 
| charged, there would be no return of premium. This has never | 
been decided in any judicial determination expreſly on the point, 


but it has frequently been declared to be the law upon the ſubject 


by the learned judges in the courſe of argument, when return 
al premium on marine inſurances was the point. under diſcuſſion. 


This was particularly done i in the caſe of Tyrie v. Pletcher, 


by Lord Mansfield, \ when delivering. the judgment of the court. 


« There has been an inſtance put,” laid his Lordſhip, be of a 
t policy where the-meaſure i is by time, which ſeems to me to 
be very ſtrong and eppoſte to the preſent caſe; and that is 
6 an inſurance upon a man's life for twelve months. There | 
« can be no doubt but the riſk there is conſtituted by the mea- 
$ ſure of time, and depends entirely upon it: : for the under- 
. writer would demand double the premium f for tes years, 
that he would take to inſure the ſame life for one year only. 
In ſuch policies, there i is a general exception againſt ſuicide. 
25 If the perſon puts an end to his own life the next day, ora 
6 monihaſter, or at any other period within the twelve months, 
« there never was an idea in any man's breaſt, that part of the 


be premium ſhould be returned. FA 


Gat, in the ok of 8 v. - Wabridge, Lord Mon 


= feld laid down the. ſame dofrine, . « In an inſurance upon 3 


life, with the common, exception of ſuicide, and the hands 
« of juſtice, if the party, is. executed, or r ſyicide, in 


+4 


| A twenty-four un a ſhall be po return.” 


* o a 
» 3% 34 \ NY 


From theſe opinions, which here bern ae repeated in 
other caſes, the law upon t the ſubject of return of premium, as. 
applicable to life. inſurances, ſeems perfealy aſcertained; be- 
cauſe except in the caſe of ſuicide. c or 2 3 publick FAEFOyoRy MF, 
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XXIII. 
in conſideration of the] premium which he receives, under- Carne 


takes to indemnify the inſured, againſt all loſſes, which he 1 may 
ſuſtain 1 in his houſe, or goods, by 1 means of fire, within the ti time | 
limited in the policy. To enter upon a detail of the various ad- 
vantages, which mankind have derived from this ſpecies of 
contract, would be a waſte of time; becauſe they are obvious to 
eyery underſtanding. As little 3s it fall within the compaſs 
of my plan to enumerate the various offices that have been in- 
ſtituted for the purpoſe of inſuring property againſt fire ; or the 
rules and regulations, by which they are ſeverally governed. 
Some of them have been inſtituted by royal charter; others by 
| deed inrolled ; and others give ſecurity upon land fol the pay- 
ment of loſſes. The rules, by which theſe ſocieties are govern- 
ed, are eſtabliſhed by their own managers, and a copy given to 
every perſon at the time he inſures; ſo that, by his acqui- see 1 H. Black ft. 

eſcence, he ſubmits to their propoſals, and 1 is fully apprized or 554 
thoſe rules upon the compliance or non- compliance with which 
he will or will not be entities to an erm RE BEN 

The .conſtruftion to be FT upon thoſe regulations has but 
ſeldom become the ſubject of judicial enquiry; three inſtances 
only having occurred in our reſearches upon this occaſion. In 
the propoſals of the Landon Aſſurance Company, and ſome of 
the other offices, there is a clauſe by which it is provided, that 
they do not hold themſel ves liable for any loſs or damage by fire, 
happening by: any invaſion, foreign enemy, or any military or 
uſurped power. whatſoever. It became a queſtion, what ſpecies 
of inſurrection ſhould be deemed a military or uſurped power 
within the meaning of this proviſo. It was held by the court of 
Common Pleas, againſt the opinion of Mr. Juſtice Gould, that 
it could ou mean to extend to houſes ſet on fire by means of 

(538 PP 4 995 
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Drinkwater v. The caſe in which this 


4 on ANSURANCE!'. AcRINSr HRE. 


e £5 Ar. 2angnvaſion from abroad or of dn eee * 
e employed 10 ſupport it.. 0! 2910909 nyt 5 | 


Sd: Zaimulls noiiieds7 tit 39101 bontis e 118 10 30 55 

n ; n 1 action of cove· 

— 3 nant; nant; againſt.the, defendants uf upon a policy of inſurance. of a 

2 Wilen 163 mahing office of the plainuff's at Narwich from fire, in which 
poljey there was agproviſo that the corporation ſhould not be 
liable ia caſe tbe ſame ſhall be burnt, by any invaſion by foreign 


nN military or uſurped power whatſoever, and that 
the defendants had not kept their covenants, to the pl aintiff's 


damage. The defendants plead firſt the general iſſue, that they 


have not hohe their cqyenants, and thereupon iſſue is joined. 
2aly,, They plead that it was burnt by an uſurped power ; the 
plaintiff replies, that it was not burnt by an uſurped power, and 
thereupon iſſue is, alſo joined. This cauſe was tried at Norwich 
allizes;, a verdict was given forthe plaintiff, and 4691. damages, 

| object to be opinion of the court, upon the following caſe, - 
viz. That upon Saturday the 27th of Nevember, a mob aroſe at 
Norwich upon account of the high price of proviſions, and 
ſpoiled and defrayed divery quantities of flour; thereupon the 
proclamation, was read, and the mob diſperſed for that time. Af- 
reryards another mob aroſe, and burnt down the walting c office 
in the, policy ment tigned.. The queſtion 1 is, whether the Plein. 
uff is entiiled to recover in this action. This caſe was twice 
argued pt. the bar, and the So t took, time to deliterate ; : after 
which, as the judges differed i in n 5 delivered their 


enn Loh. e or e 


Iſs Mr. Juſtice Gould was breed that the PAP vice 
bei ng burnt by the mob, Who roſe to reduce the price of pro- 
viſions, the fame was burnt by an aſtrped' pour, Within tbe 
true intent and meaning of the proviſo ĩt the policy: 16 Thew 
that it was an uſurped power for any perſons to affemble them- 
ſeldes, to alter the Jaws, to ſet à price upon victuals, &cl he 
"Cited Peha 122, where it is vgreed dy the juſlites that to 
attempt Tack 7 thing by force is felony; if not treaſbn 3” and 
"Gierefore judgment ought 10 be for the defendatt!=11 >» 


2816 11 bat of Slut ai T 44130 F bins ebrov oft yd. bai 
+4: Mrv: Jaſtice Nat hurſt. The. words «| :ſurped: is 
P he: 0 tberehf, and 1he 


meaning 


or INSURANCE AGAINST. -FIRE- 4 


meaning of the parties, can oni i mean an in vaſio of the king · c en F. 
dom by foreign enemies to give laws and uſurp the government F: "> 
thereof, or an internal armed force in rebellion, aſſuming the 
power of government by making Habra, and 4 eee + eee 
obeying thoſe laws. The plea alleges tha be malting off r | 
; was burnt by an uſurped potoer unlawfully e Pans 
not charge that uſurpedipower as a rebellion; that & mb 768 | 
at Norwich on account of the price of cake and 6s ſoon 
the proclamation was read, they diſperſed j'theiefotejudg) 
a to be 155 ad nl pore og n PO ton bed nh ν ods 
4117 Devi elnebasteb affT .Sg6mgh 

Mr. Juſtice Clive. —# The words Sake Bünger 
power as amounts to high treaſon), which is ſettled by the 
25th of Edward Third. The" Hence" of the bb wee 
preſent caſe was a felonious riot, for which wa 
have ſuffered ; but it cannot be ſaid to be ali u 
therefore I am of opinion rr Nr ſhould be cam 


the plaintiff. e ad noqu 160T le 


+: 18 104 wur toe \ 


Lord Chief hate, imo = when the beſt conſideration 
I am able to give this caſe, I am of opinion, that the bürning 
of the malting office, was not a burning by an uſibged phuet 
within the meaning of the proviſo. Policies öf infuratite;” fike 
all other contracts, muſt be conſtrued according ine Mus in 
tention o the parties. Although the counfel on be Ae Tard, 
that policies oupht to de Cöhſtrued liberal y; on the other de, 
that they ought to be conſtrued ſtrictly; in à Abùbtfuf cat 1 


think the turn of the ſcale ought to be given againſt , the 
ſpeaker,, becauſe he has not fully and clearly explained bimſelf. 
The imperfeQion of language to, expreſs our ideas js the. g- 
caſion that words haveequivoca] meanings; and it is often. yery 
uncertain, what the parties to a contract in, writing mean. 

When the ideas are fimple,, words, expreſs them clearly.; 
but when they are complex; difficulties often ariſe: and wen 
differ much about the ideas intepged to be conveyed by words : 


In the preſent caſe, what, is the, trug idea,conpeyed, th the 
mind by the words uſurped power © The rule to find it out 


is to conſider the words of the context, asd to attèndiid the 


popular uſe of the words, weeording.to' Horaces Aka. 
0 ct 


* 


A} 444 or INSURANCE AGAINST FIRE; 

4 ! C 3 Ap P. ef. jus, et norma loguendi. My idea of the words, burnt by an 
1 ed power, from the context is, that they mean | burnt 
4 ; or {ct on fire by occaſion of an invaſion from abroad, or of an 


internal rebellion, when armies are employed. to ſupport it, 
When the laws are dormant and ſilent, and firing of towns are 
unavoidable; theſe are the outlines of the picture drawn by 
the idea, which theſe words convey to my mind. The time 
of the incorporation of this ſociety: of the London Aſſurance 
Company, was ſoon after a rebellion in this kingdom, and it 
was not ſo romantic a thing to guard againſt fire by rebellion, 
as it might be now; ; the time, therefore, is an argument with 
me that this is the meaning of theſe words. Rebellious mobs 
may be alſo meant to be guarded againſt by the proviſo, be- 
cauſe this corporation commenced ſoon after the riot act; and 
if common mobs had been in their minds, they would have 
made uſe of the word mob. The words © aſurped power,” 
may have a great variety of meanings according to the ſubje& 
matter where they are uſed, and it would be pedantic to de- 
fine the words in their various meanings; but in the preſent 
caſe, they cannot mean the power uſed by a common 
mob. It has not been ſaid, that if one, or fifty perſons had 
wickedly ſet this houſe on fire, that it would be within the 
meaning of the words uſurped power. It has been objected 
that here was an wſurped powsr to reduce the price of vifuals, 
but this is part of the power of the crown; and therefore it 
was an uſurped potuer: but the king has no power to reduce the 
price of victuals. The difference between a rebellious mob, 
and a common mob, is, that the firſt is high treaſon; the latter 
a riot ora felony. Whether was this a common or a rebellious 
mob? The firſt time the mob riſes, the magiſtrates read the 
proclamation, and the mob diſperſe ; they hear the law and i im- 
mediately obey it. The next day another mob riſes on the 
ſame account, and damages the houſes of two bakers; thirty 
people in fifteen minutes put this army to flight, they were 
diſperſed and heard of no more. Where are the ſpecies belli 
which Lord Hale deſcribes? This mob wants an univerſality 
of purpoſe to deſiroy; to make it a rebellious mob, or high 
treaſon. 1 Hale's P. C. 135. There muſt be an univer- 


ſality, a purpoſe to deſtroy all houſes, all incloſures, all bawdy 
| ; | houſes, 
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OF INSURANCE AGAINST FIRE. 


houſes, &. Here they fell upon two bakers and a miller, and 
the mob chaſtized theſe particular. perſons to abate the price of 
proviſions 1 in a particular place: this does not amount to a re- 
bellious mob. When the laws are executed with ſpirit, mobs 
are eaſily quelled; ſometimes a courageous act done by a ſingle 
perſon, will quell and diſperſe a mob. And ſometimes the 
wiſdom of an individual will do the ſame, as is thus beauti- 


fully deſcribed by Virgil, 


Ae veluti magni in pqhuls cum . coorta US 
Seditio, [evitque animis ignobile vulgus, 5 
Famgue faces et ſaxa volant : furor arma mini frat. _ | 
Tum pietale gravem, ac meritis, fi forte virum quem 
Conſpextre, ſilent, arrectiſque auribus adſtant : 7 
Ille regit dictis animas, et pectora mulcet. 


But amongſt armies, the laws are ſilenced, = the wiſdom. 
or courage of an individual will ſignify nothing. Upon the 
whole, I am of opinion, that there muſt be judgment for the 
plaintiff; and accordingly the pgſtea was ordered to be delivered 
to the plaintiff, by three Judges againſt one. 


445. 


C H AP. 
XXIII. 


— 


The Sun Fi ire Office "Fa uſed words ot a larger and more 


extenſive import than thoſe, which were, the ſubje& of diſcul., 
ſion in the laſt caſe; for the proprietors of that company 
declare, that they will not pay any loſs or damage by fire, hap- 
pening by any :nyaſion, foreign. enemy, civil commotion, or any 
military or uſurped power whatſoever. A caſe has unfortunately 


ariſen, in which the meaning of theſe words, civil commation, 


has been the 1 of judicial enquiry. 

An addion v was krought on a 2 of E to recover 
from the Sun Fire Office a ſatisfaction for damage done to the 
plaintiff's houſes and goods by the rioters, who, it is very well 
known, and hiſtory will inform poſterity, in June 1780, to the 
terror anddiſmay of the inhabitants of London, traverſed that city 
for ſeveral days burning and deſtroying Roman Cathalick chapels; 
publick priſons, and the houſes of various individuals; the 


ollenſible purpoſe oft their aſſembling being to procure the re-, 
1 | peal 


n v. Ma- 
ſon and others, 
Sittings at 
Guildhall, Mich, 
Vac. 7780. 


31-4 
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c 4 4 p. 101 Ky a vil and humane. Ws { which had paſſed for ſome 
— indulgences to Roman Cathalicks), and, who were at laſt only 
diſperſed by military force. As the circumſtances. of theſe 

riots were very recent, they were not minutely gone into 

at the trial. It was, however, ſufficiently proved, that the 

[ 446 ) plaintiff, on account of his religion, (heing a Roman Catholick), 

: 7 had been, amongſt others, ſelefied as an objecb of the rage of the 
times, and that his houſes and effects were ſet on fire. | | The 

office defended | this action, conſidering 1 that they were pro- 

tefied by t the article juſt recited, namely, « That they would 

« not anſwer f for 9% loſs, occafioned by an invaſion, foreign 

4 enemy, civil | commotion, e or any military or uſurped power 


Je 
oh 
4 Whatever.“ f "This poit nt was "os much at W 5 the 
'Þ counſel on. both ſides, 
ö q LY fi! G2 310785 31 5 0 03:3 WH: he * 
1813839 7 1111 £341 


. ns 


. Lord Manifeld.— — « Gentlemen of the j jury, wis i is an 8 

N — 05 by the plaintiff againſt the defendants upon | the policy 
of inſurance, mentioned. in the pleadings, for the value of 
Property, With: was conſumed by fire. Moſt undoubtedly 
every. man's leaning muſt be to the ſide of ther plaintiff. in 
order to divide the Joſs in ſo great a calamity. But that lean- 
ing muſt be governed by rules of law and juſlice: and the only 
queſtion, that ariſes for your determination. and that: of. the 
court, is fingly upon the conſlruction of two words in the pc · 
licy. It will be neceſſary, in order to inveſtigate this matter, 
to go into the hiſtory, which has been. opened-and explained 

to. you, of other inſurance policies. In the year 1720, the 
London Aſſurance Company put into their policies all al words 
bere uſed, except civil commotion, Whatever fire, happens by a 
foreign enemy is clearly provided againſt: when, they burn 

| houſes, or ſet fire toa town, that is alſo provided. for., What 
18 meant by military or uſurped power ? They are ambiguous 3 
and they ſeem to have been the ſubject of a queſlion and, de- 
Vide fupias - termination. They muſt mean rebellion, where the fire is 
| made by authority : as in the year 1745, the rebels came to 
| Derby, and if they had ordered any part of the town, or a 
ſingle houſe to be ſet ou fre, that would have been by au- 
thority of a rebellion, That i is the only diſtinction in the cale— 
it elbe be by rebellion got to, ſuch a head, as to be under au- 
— 7 thority. 
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OF Sun LANCE AGAINST FIRE. 


AA $ 


thority.. ks the: year 1726, ſome years after the London Al- c * A” 7. 


ſurance Company bad done it, the Sun Fire Office put in the ex- 


ception; and in 1727, they put in other words: hey do not keep — 


to the form of the London Aſſurance: they do not ſay by inva- 
ſion from foreign enemies merely : they clearly provide againſt 
rebellion, determined rebellion, with generals who could give 


orders. Though this be ſo guarded, the Sun Fire Office did i not [L 447 1 


think it anfwered their purpoſe; and therefore they took the 
words civil commotion. Not only uſing thoſe words, applicable to 
guard againſt a foreign enemy, againſt a rebellion, where 
there are officers and leaders, that. can give. a authority and 
power; but they add other words as general and untechnical 
as can pollibly be uſed : civil commotion, not civil commotion 
that amounts to high treaſon. They avoid ſaying civil com- 
motions that amount to felony: they avoid ſaying civil com- 
motions that amount to miſdemeanors: but they uſe a general | 
expreſſion & if the miſchief happens from a civil commotion,” 
taking the largeft and moſt general ſenſe of the words that the 
ſanguage will allow: they do not even ſay & fie. It may be 
2 queſtion'in 'point of law, whether an aſſembly or miſtitide 
be a riot. In that caſe, they do not fay comniting's felony, 
but ſpeak. of fire occaſioned by civil cotimotion. The ſingle 
ueſtion i is, whether this has been 4 civil "Eoinniotion: "If 
there be a Cale; tu which theſe words can be e applicable, it 1 
is to a caſe of this" ſort. I cannot ſee any of che other Tn, 
to which it can be applied. ' Uſurped power takes in rebel- 
hon, acting by uſurped powers amongſt thenifelves.' From 
a foreign enemy the office 8 ſecured. But What 1s 4 (civil 
conimotion?"it"'is: ſortething elfe. The "prefect Was an 
inſurrection of the people reſiſting all law „ſetting the pro- 
tefion' of the government at nouglit, raking” from ever 
man, WhO was the object of their reſentment, that 'protec- 
tion, as appears from the evidence given by the witneſſes 
upon the faQts, and which you all know,” as e as if no 
| witneſſes had been produced. Wb t Was the 6 bje ea and 
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end of this violent infutreQion ? It took pf 8 in many P 
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mob were in Babe, frei, .. cuuberines $ 10 Calma rtl, at 
Blackftiat? Bridge, and at the pHintiff's; "Whit is tlie 2 
or " Geireftil deſtratfioh, ** þ WH ce Vas 


mach 


V FIRED 0 
— 22 vo * * 


_ — 4 < 
e 


1% 
* 
1 
* 
{ 
Ly 
fn 
if 

77 
of 


AAS on Viet 1s 
. S 


— — : — > n4 rn rev rn 

"ACE. - — — ns 7 — 

SK — 1 Cota 
* D 


3 * 4 » 
9 — En 
ET» "Le 3 pe for SB 


— . — 
— nn ö — = 7 


— — 
23 — — 
— — 


. — 
r 
n Sit inn 


. 
_ 


. Ee PANE ——-— —— — — 
. SY 
2 
OT AI 


&/ hs — 


— 
2 — 2 Þe 
pas Lon * *. A 


xr 
* 


. — IT I IN nn rn 


- . ——— nt Fe i in oe, r —— Ta wn TS Dn: ——— — K 
nt r £ n = —— 1 . 8 - 
2 8 2 robes of 3 — T " 4 N eee 2 PRI, : 
. pane r 3 — - r rr 3 2 ul” 
KE 12 — IS VE, NISY 2 we TE OTE SIE 7 3 22 * * . 
« Xs 5 r Frets > ge * py ae * ow ag. a. — * 
— 2 — — SIOISE goP SI 6A4z EW „ _ * ** —— p 
£ = þ 1 * . £ an, : „ — 7 n eg X 
82 OY "Ez ai SES: og 4 _ * N 4 25 
2 — . $5 1 <>... - 4 3 


ä 
- 


— 


— — pear 
— 


— 


— — —— — — 
— — — 


— 
IS OS 


N 


[448] 


Tarleton and 
others v. Stani- 
forth, 5 Term 


Rep. 695. 


OF INSURANCE AGAINST FIRE. 


. meant to aim at the very vitals of the conflitution. It was nt 


private matter, under the colour of papery ouly, to deſtroy all 


Papiſts under a pretence or a cry of No popery. But the gene- 


ral object was defiru&ion and confuſion. The Fleet Priſon was 
burnt down : Newgate was burnt down the night before. 
The King's Bench Priſon is burnt, and all the priſoners ſet at 
liberty. The new Bridewell is burnt ; the Bank attacked : 
conſider the conſequences, if they had ſucceeded in deſtroying 


the Bank of England. The Exciſe and Pay Offices in Broad. 


fireet were threatened. Military reſiſtance, and an extraordi- 


nary ſtretch were made and juſtified by neceſſity; There was a 


great deal of firing; many men were killed; and the houſes of 
a vaſt number of Papiſts were burnt and deſtroyed. What is 


this but a civil commotion ?' No definition has been attemp- 


ted to be given of what it is. It is ſaid, that this is a civil 
commotion diſtin from uſurped power and rebellion. It is 
admitted, that this kind of inſurreftion may amount to high 
treaſon: and, to be ſure, it may. But the office do not put 
their expeRation upon trying, whether they were guilty of high 
treaſon or not. There is no manner of doubt, that this was 
an inſurreQion for a grand purpoſe, to take from a ſet of men 
the protection of the law. That is levying war againſt the 
king; there is not any doubt of it. It is not put upon that, 
but on the ground of a civil commotion. It is not an occa- 
ſional riot, that would be another queſtion. I do not give any 
opinion what that might be. You will give your opinions, 
whether the facts of this caſe bring it within the idea of a 


civil commotion. I think a civil commotion is this; an inſur- 


rection of the people for general purpoſes, though it may not 
amount to a rebellion, where there is an uſurped power. If 
you think it was ſuch an inſurreQion of the people for the pur- 
poſes of general miſchief though not amounting to a rebellion, 


| but within the exception of the policy, you will find for the 


defendants. If not, you will find for the plaintiff.” The 
jury, agreeably to the Chief Juſtice's direction, found for the 
defendants (40. 


When 


(a) In a policy of infuration againſt loſs by fire from half a year to half a year, 
che inſured agreed to pay the premium half yearly “ as Jong as the aſſurers ſhould 
| agres 


4 


OF INSURANCE AGAINST FIRE. 


When a fire happens, and the party ſuſtains a loſs in con- 
ſequence of it, he is bound by the printed propoſals of moſt 
of the ſocieties, to give immediate notice thereof to the office 
in which he is inſured ; and as ſoon as poſlible afterwards, or 


within a limited time according to the regulations of ſome, to 


deliver in as particular an account of his loſs; or damage, as the 


nature of the cafe will admit; and make'proof of the fame by 
his oath or affirmation, by books of accounts, or ſuch other 


vouchers as ſhall be required, or as ſhall be in exiſtence. ' It is 
alſo neceſſary that the inſured ſhould procure a certificate under 
the hands of the miniſters and churchwardens, together with 
ſome other reputable inhabitants of the pariſh, not concerned 
in ſuch loſs, importing, that they are well acquainted with the 


character and circumſtances of the ſufferer or ſufferers ; and do 


know, or verily believe, that he, ſhe, or they, have really, and 
by misfortunes-ſuſtained by ſuch fire the loſs and damage there- 
in mentioned(a). When any loſs is ſettled and adjuſted, the 


ſufferers are to receive immediate ſatisfation, without ay 


deduction. 


agree to accept the ſame, within 15 days after the expiration of the former half 
year;” and it was alſo ſtipulated that no inſurance ſhould take place till the pre- 
mium was actually paid; a loſs happened within 15 days after the end of one half 
year, but before the premium for the next was paid; and it was held that the 
aſſurers were not liable, though the aſſured tendered. the premium before the end 
ef the 1 5 days, but after the loſs, | 
/ f | . 
The e in 0 t cauſe were members of a ſociety at Liverpool, for 
the inſurance of property from fire: but ſoon after the deciſion, the Royal Ex- 
change Aſſurance Company, the Phœnix, and ſome other Inſurance Companies, 
gave notice that they did not mean to take advantage of the judgment ſo pro- 
nounced, but would hold themſelves liable for any loſs during the 15 days that 


were allowed for the payment of the infurance upon annual policies, and all other 


policies for a longer period. But that policies for a ſhorter period than a year 
would ceaſe at fix o'clock in the evening of the day mentioned in the policy. 


(a) Since the three former editions of this work were publiſhed, it has been 
he'd by the Court of King's Bench upon a writ of error from the Court of Com- 
men Pleas, that the printed propoſals, containing the above elauſe, are to he con- 
hdered as part of the policy: and that the procuring ſuch a certificate is a con- 
cition precedent to the right of the affured to recover, and cannot be diſpenſed. 
with, even though the miniſter and churchwardens br b refuſe to grant 
the certificate. | 


4 
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Worſley v. 
wen, 

6 Term R. 70k. 
2 H. Blackit. 
574. S. C. 

See alſo Rout- 
ledge v. Burrell, 
1 H. Blackft, 
254. and 


= 


2 Oldman v. 


In 


* Bewick, 
2 H. Black. 


577. note (a). 
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b 434 


Royal Exchange 
Aſſurance Com- 


* 
* Fire Office, 
Phe nix Fire 


Alice, &c. 


or INSURANCE AGAINST FIRE. 
In the Lzx Mercateria it is ſaid, that policies on houſes and 


lives admit of no average. That this is true of the latter can- 


not be denied, as we have already ſhewn in the preceding 


chapter ; becauſe the payment of the whole ſum depends upon 
one fingle event, which muſt wholly happen, or not at all. But 


that it cannot be true of inſurances againſt fire either of houſes 
or goods is equally clear ; for houſes may be partially damaged, 
and goods. may be partially deſtroyed. In which caſe, as in- 
ſurance is a contract of indemnity, the end of the contract is 
anſwered by putting the party in'the ſame ſituation in which 
he was before the accident happened. But if he were to 


recover the whole ſum inſured, he would be in a better ſitua. 


tion, which the law will not allow. Indeed, ſrom the above 
quotation from the printed propoſals it is evident, that the 
offices conſider themſelves liable for partial loſſes. Nay, ſome 
of them, if not all, exprelsly undertake to allow all reaſon- 
able charges, attending the removal of goods, in caſes of fire, 
and to pay the ſufferer's loſs, whether the goods are on 
loſt, or — by ſuch removal. 


Theſe vblicie of infurance are not in their nature aff ignable, 
for they are only contracts to make good the loſs, which the 
contracting party himſelf ſhall ſuſtain ; nor can the intereſt in 
them be transferred from one perſon to another without the 
conſent of the office (a). There is a caſe in which, by the pro- 
poſals, theſe policies are allowed to be transferred, and that is, 
when any perſon dies, the policy and intereſt therein ſhall con- 
zinue to the heir, executor, or adminiſtrator, reſpectively, to 
whom the property inſured ſhall belong ; provided, before any 


new payment be made, ſuch heir, executor, or adminiſtrator, 


do procure his or her right, to be indorſed on the policy at the 


{ 450 ] | 


| ſaid office, or the premium be paid in the name of the ſaid heir, 


executor, or adminiſtrator. But in all other caſes there can 
be no aſſignment ; ; and the party claiming an indemnity muſt 
have an intereſt in the thing inſured at the time of the lols. 
"Theſe points were decided in uo cauſes, one before Lord 
Chancellor King, and the other before Lord Hardwicke. 


(a) But in marine inſurances, the policy may be transferred, Delaney in 


Noddart, 1 Term R. 26. 
; 8 265 On 


; + 2 FA FP” | * 2 7. * 1 ; » FX. 
or Un ANEE AGAINST mw 8 
1 A 5 18. 8 * * en a * 33% + af | F997 + 
| On the 28th of Jul 171, one Richard. e 45 r. 
| xi 
from the Sun Fire Office, aipalicy of Inſurance, wherebyit was > 


witneſſed, that whereas the ſaid Ireland bad agreed to pay, or „ bs 


ther v. Dalzell 


| cauſe to be paid to the ſaid office, the. ſumof five billings within and others, 
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fifteen days after. every quarter: day, forthe inſutanee of his 3 
houſe, being the Angel Inn at Grveſend. with his, goods and 


bas Em — „ 5 


| merchandize as therein- aſier expreſſed only, and not elſewhere; 11 

f viz. the dwelling · houſe, vot exceeding 4000 and for the goads A | 
in the ſame only, not exceeding 500 J. q and for the able only | i . | 
not exceeding, 1004. all then occupied by James Bert from loſs f h | 

: and damage by fire; and ſo long:as/the: ſaid Riohnrd Fretand — 9 | | 
i ſhould duly pay or cauſe to be paid five ſhillin gen quarter; 48 3 | | | 
therein mentioned, the ſaid ſociety. did bind. themſelves, their | ny 
heirs, executors, adminiſtrators, and aſſigns, to pi and kati 7 | g 

b the ſaid Ireland, hisexecutors, adminiſtrators; andaſſigns,wirhin ον SU 5 | 6 

; fifteen days after every quarter-day, in gvhich he ſhonldfſaffes + 7 | ! | 

5 by fire, his loſs not exceeding 19001, according to the :exath — * WE 

, tenor of their printed propoſals, The policy was ſubſcribed tho : | 


28th of Fuly 1721, by three of the truſtees of the ſociety, 
Some conſiderable time afterwards, Richard Irelami died, have 
, ing made. his will $ and Anthony bis. {on ſole executor. 3- who: - 
, brought the policy to the : office, aud had an indoeſemeritanade 
0 thereon, that the ſame then belonged to him: and.afterwardsy 
e namely, at ot about Chriſtmas 1726, he, the ſaid Anthony, paid 
the office. a premium of twenty. ſhillings for one year's in- 
y ſurance, from Ghriſtmas 1726, to Chrifimas 1729, as by an 5 
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time that the houſe and goods were aſſigned ;; and they pro- [ 451 1 
4 duced an athdayit.made hy the appellant, Roger Lynch, in which 
he ſwore, Shake a foſua and damage by: burning the eee 


„ V+ 1 


Y. and upon this affidavit was indorſed'a 'certific ego the annildaces 
churchwardens, and other inhabitants of Graveſend, that they 


i verily 


— article in the propoſals, he was at liherty to do. On the 24thy i | 
of Auguſt 1727, a fire happened at Graveſend, which, among | | "hl 
| others, deſtroyed the houſe mentioned in the policy ; and ſotne þ | 
: time akierwardsthe appellants applied to the office, and alleged, | | |; | 
that they had purchaſed the houſe and goods of 4nthany Ireland 2 j f 
. that the ſame were their property at the time of the fire, and that 3 
ee had an afgnment gf the polieh made io them. at che (ne bl 
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c n. A p. verily believed, according to the beſt of their infatuation, the 


REAL ,. appellants had ſuſtained a loſs of 5001. and upwards, But nei- 
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' OF INSURANCE AGAINST FIRE: , 


ther in the affidavit or certificate, was any mention made of any 


loſs being ſuſtained by the appellants by the burning of any goods 
in the ſaid houſe; nor was any affidavit made by Anthony Ireland, 


in whom the property of the policy was, that he had ſuffered any 


loſs. The appellants, however, inſiſted that the office ſhould 


pay them 10007. for their loſs ſuſtained by the burning of the 
| houſe and. goods; and they accordingly filed a bill in Chancery, 


ſetting forth, that Anthony Ireland agreed to ſell and aſſign to the 
appellants the houſe, ſtables, and goods, andalſo, at the ſame time 


agreed to aſſign the policy; and that by indenture of the 24th 


of June 1727, for 2501. Ireland did aſſign to the appellants a 
leaſe he had of the houſe and ſtables for the reſidue of a term of 
70 years, which commenced at Midſummer, 16 Car. 2.; but 


the goods, for which the appellants, as they alleged, were to pay 
Jool. being intended for one Thomas Church, who was to hold 


the inn under the appellants, Ireland, by deed poll of the ſame 


date, ſold the ſame to Church for his own uſe. The bill alſo 
| Nated, that by another writing of equal date, Ireland aſſigned 
the policy, and all money and benefit thereof, to the appellants. 


That although the bill of ſale of the houſhold goods was made to 


Church, yet, as the appellants paid the purchaſe money for the 
fame, Church aſſigned his bill of ſale to them, for ſecuring the 


money they had paid for the goods; and afterwards, by another 


writing, releaſed to the appellants his benefit and intereſt in the 


x The bill prayed ſatisfaction. 


The reſpondents put i in their anſwer, in which ws ſet forth 
the nature and method of the inſurances made by the office, 


and admitted the policy in queſtion, and the appellants appli- 


cation for 1000 l. loſs : but ſaid, that the affidavit produced was 


not agreeable tothe-propoſals ; and that they had been informed 
' and believed, that no aſſignment of the policy was made to the 
LY appellants, nor any aſſignment of goods made to them by 


Church, till after the fire. They inſiſted, that the policies, iſſuef 
by the office, were not, in their nature, aſſignable, the ſame be- 


7 ing only contracts to make good the loſs which the dontracting 


party himſelt Thouldfultzia: and the Wy” in queſtion was ; firſt 
6 made 


Yd 


Or INSURANCE AGAINST FIRE: 


made to Richard Ireland, to pay bis loſs, and was aſterwards Jac. 3 


elared by indorſement to belong t to Anthony Ireland; and that tio 


other perſon was entitled to the benefit of it. The cauſe pro- 


ceeded to iſſue, and witneſſes were examined on both ſides; and 
upon the appellants on evidence it appeared, that the firſt dil 
courſe between the appellants and Mr. Ireland about the policy; 
was after the execution of the aſſignment of the houſe, and that 


the agreement (if there was any) about the policy was not, at 


the time when the appellants agreed to purchaſe Ireland's term 


in the houſe. It appeared further, that the aſſignment of the 


policy, though bearing date before, was not made and executed 


till ſome time after the fire: ſo that the agreement for aligning 
the policy was a voluntary conceſſion of Ireland without any 


conſideration, and independent of the bargain for the houſe, 
and never made till after Ireland's intereſt in the policy, as to 


the houſe, was determined, by his ſelling his intereſt in tha 


thing inſured, and not carried into execution till the thing was 


Joſt, As to the appellants property in the goods, they proved 


an aſſignment from Church to them, as a ſecurity for 3000. 
but omitted, in their interrogatories, the material queſtion, when 
this aſſignment was made: though the reſpondents, by their an- 
ſwer, put the time plainly in iſſue, by inſiſting, that it was 
after the fire; and it did not appear that the appellants ever had 
any property in the goods. The reſpondents on their part 
proved, that the office did not inſure any perſons longer than 
they continued their property in the thing inſured , and that 
perſons dealing with them wire not be miſtaken, ſuch notice 
was — given. 


Lol Chancellor King. Theſe policies are not inſurances. 
of the ſpecifick things mentioned to be. inſured ; nor do ſuch 


inſurances attach on the realty, or in any manner go with the 
ſame as incident thereto, by any conveyance or aſſignment : 


but they are only ſpecial agreements with the perſons inſuring, | 


againſt ſuch loſs or damage as they way ſuſtain. The party 
inſuring muſt have a property at the time of the loſs, or he 


can ſuſtain no loſs 3 and conſequently can be entitled to no 


ſatisfaction. There was no contract ever made between the 


office and the appellants for any inſurance on the premiſes in 


- 


| a4 queſtion, 


. Xx | 
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OF INSURANCE AGAINST FIRE. 


e H A P. queſtion. Not only the — words, but che end nd de- 
eee ſign of the contract with Ireland do, in caſe of any loſs, limit 
and reſtrain the ſatisfaction to ſuch loſs as ſhould be ſuſtained 

by Richard Ireland only; and the indorſement on the policy 

declared that right to his executor Anthony Ireland only. 

Theſe policies are not in their nature aſſignable; nor is the 

intereſt in them ever intended to be transferrable from one 

to another, without the expreſs conſent of the office. The 
tranſactions in the preſent caſe, by changing their property 
backwards and forwards, and rendering it uncertain whoſe the 

true property is, raiſe a ſuſpicion, and fully juſtify the caution 

of the office, in preventing the aſſignment without conſent of 


p the managers, which method 1s purſued by all the inſurance 
| offices. Beſides, the appellants' claim is at beſt founded 
| | only on an aſſignment never agreed for till the perſon in- 
4 | ſured had determined his intereſt in the policy, by parting 
| „ with his whole property, and never executed till the loſs 
1 had actually happened.“ His lordſhip n A the 
38 bil. y 
1 Upon this decree there was an appeal to the Houſe of Lords; 
„ and after hearing counſel on both ſides, it was ORDERED AND 
WY  ADJUDGED, that the ſame ſhould be diſmiſſed, and the de- 
0 * cree therein complained of affirmed. 
„ A few years afterwards this caſe was cited with approbation 
ih! : by Lord Hardwicke, and relied _—_ by him as the enn of 
. [ | his 2 05 | 
48 8 : 
if I The Sadlers_ Anne Strode, having ſix years and a half to come in a leaſe of 
7 3 Sade an a houſe from the plaintiffs, on the 27th of April 1734, became 
je q . e a proprietor of the Hand- in- hand Office, by inſuring the ſum 
= To Tool 4001. on the houſe, for ſeven years; and on paying twelve 


ſhillings down, and three pounds ſome time after, the Company 
agreed, * to raiſe and pay, out of the effects of the contribution 
&« ſtock, the ſaid ſum of 400 J. to her, and her executors, ad- 
« miniftrators, and aſſigns, ſo often as the houſe ſhall be burnt 
cc down within the ſaid term, unleſs the directors ſhould build 


« the ſaid houſe, and put it in as good plight as before the fire; 
Z's 5 | 60 and 
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454 


« and on the back of the policy it was indorſed, that if thi po- C- H. A P. 


« Jicy ſhould be aſſigned, the aſſignment muſt be entered within 
« twenty-one days after the making thereof.” Mrs. Strade's 

leaſe expired at Midſummer 1140, the houſe was not burnt down 
till the January after 1740, and ſhe made an aſſignment of the 
policy to the plaintiffs the 23d of February after 1740. The 
queſtion is, whether the plaintiffs, the aſſignees of Mrs. Strode, 


are entitled to the 400 J. or to have the houſe built again; "A 


XXIII. 


— 


whether the houſe being burnt down after Mrs. Strode's property 


ceaſed in it, the Company are obliged to make good the loſs to 
her aſſignee of the policy. The Company made an order, 
ſubſequent in time to Mrs. Strede's. policy i in 1738, © That, 


« whereas policies expire upon the property of the inſured's 


« ceaſing, if there is no application of the inſured to aſſign, 


* or to have the loſs made up, then the perſon having the 
« property may inſure the ſaid houſe in the ſaid office, not- 
« withſtanding the term for which the houſe was originally 
« inſured is expired. There was evidence read for the 
plaintiffs to ſhew that they tendered the aſſignment to the de- 


fendants, to enter in their backss but they refuſed to 1 


of it. 


Lord 10 086000 Hardwicke. —6 During the progreſs of this 
cauſe, while the defendants ſeemed to depend chiefly upon the 
ſubſequent order, I was of opinion againſt, them. But, upon 


hearing what was further offered, I think tbe plaintiffs are not 


entitled to be relieved. There may be three, queſtions made in 
this cauſe. Firſt, whether this accident, which has happened, 
is ſuch a loſs, as obliges the defendants. to make ſatisfaction 
to the plaimiffs. - Secondly, whether upon the terms of the 
original policy, the office is obliged to do it. Thirdly, which 
is rather conſequential of the former, whether the plaintiffs 
are properly aſſignees of Mrs. Sir ade under this policy. If this 

matter reſted ſingly upon the policy itſelf, I ſhould not think it 

ſuch a loſs, as would oblige the defendants to make ſatisfaction. 
Under this policy, the ſtate of the caſe. is, Mrs. $/rode. was 


only a leſſee, her time expired at Midſummer 1740, the houſe 


was burnt down in January after, within the ſeven years ; the 
plaintiffs, the Sadlers Company, were ground landlords, and 


 CE3 | | entitled 
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Fi E AX A xd entitled to the reverſion of the term: upon the 23d of February, 
ot oy w_ ſeven months after the expiration of the term, and one month | 
N after the fire, the aſſignment was made, and in conſideration 
| ] of five ſhillings only ; fo that it muſt be taken as a voluntary 
13 alligntnent, as it ſtands before me. It has been inſiſted, on 
i | the part of the defendants, that the plaintiffs are not entitled to 
. | recover, as ſtanding in the place of Mrs. Strade, becauſe ſhe 
5 | had no loſs or damage, her intereſt ceaſing before the fire hap- 
14 of pened. And this introduces the ſecond and third queſtions, 
1 Tam of « opinion, it ĩs neceſſary the party inſured ſhould have an 
5 br Intereſt or property at the time of inſuring, and at the time the 
V1 fire happens. It has been ſaid for the plaintiffs, that it is in 
b 1 nature of a wager laid by the inſurance company, and that it 
i j | does not ſignify to whom they pay, if loſt. Now theſe inſu- 
a8 rances from fire have been introduced in later times, and there. 
4 [ fore differ ſrom inſurance of ſhips, becauſe there imereft or ny 
4 inlereſt is alinoſt conſtantly inſerted, and if not inſerted (a) you 
mY cannot recover, unleſs you prove a property. By the firſt' 
1 5 clauſe in the deed of contribution in 1696, the year this ſociety, 
7 called the Hand in Hand Office, incorporated themſelves, the 
Hg ſociety are to make ſatisfattion in caſe of any loſs by fire. To 
ay whom, or for what loſs, are they to make ſatisfaction ? Wh,, 
184 to the perſon inſured, and for the loſs he may have ſuſtained 
34 for it cannot properly be called inſuring the thing, for there is 
. no poſſibility of doing it, and therefore muſt mean inſuring the 
3 perſon from damage. By the terms of the policy, the de- 
. fendants might begin to build and repair within fix days after 
4:08 the fire happens. It has been truly ſaid, this gives the ſociely 
"a 3 an option to pay or rebuild, and ſhews moſt manifeſtly they 
718 meant to inſure upon the property of the inſured, becauſe 
. nobody elſe can give them leave to lay even a brick ; for 
5 q another perſon might fancy a houſe of a different kind. 
Eft: Thus it flands upon the original agreement. The next 
[ 'F queſtion will be, whether the ſubſequent order, made by the 
[Ji Aefendants in 1738, has made any alteration. I am of opinion 
hl 5 jr has not, for it was made only to explain a particular caſe in 
b . the poliap's for it wight have been a nm whether Mrs. 
1 1 6 
ur 1 00 This cafe was decided in the year 1743, previous to the L. af the 
i JF : of 79 Geo, 2; ch. 37- . 
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OF INSURANCE AGAINST FIRE, 


$:rodz could have come, before the expiration of the term, to C bin“ 
examine the books of the office, and therefore this order was 


made to give her ſuch a power. It has been ſtrongly objected 
that the ſociety could not make ſuch an order. I am very ten- 
der of ſaying, whether they can or not. Becauſe, on one 
hand, it might be hard to ſay, that as a ſociety they cannot 
make any order for the good of the ſociety : on the other hand, 
it would be a dangerous thing to give them a power to make an 
alteration, that may materially vary the inteteſt of the inſured. 

The aſſignment is not at all within the terms of this order, be- 


cauſe it is plain, it meant an aſſignment before the loſs happened. 


Now with regard to the loſs happening before the aſſignment 


made, Mrs. Strode was entitled to nothing but what was to be 
paid back upon the depoſit. It is plain ſhe thought ſo, for if 


ſhe had imagined ſhe had been entitled to 4007. would any friend 


have adviſed her to make a preſent of it to the plaintiff? The 
caſe of Jynch v. Dalzell, in the Houſe of Lords, ſhews how 
ri this court and that houſe are, in the conſtruction of poli- 
cies, to avoid frauds, 7 * bill hers: muſt be diſmiſſed. 


4 


In the baſs of 1 PRA the, company 1 the re- 


ceipt of the premium at the time of making the inſurance: and 


Vide ſopras 


by the printed propoſals of the different ſocieties, it is expreſsly 
ſtipulated, that no inſurance ſhall take place, till the premium 


be actually paid by the inſured, his, her, or their agent 
or agents. This premium or conſideration money is in all the 


offices at the rate of two ſhillings per cent. for any ſum not ex- 


ceeding 1000 J. and two ſhillings and ſixpence from 1000 ,. 
upwards. But this muſt be underſtood to mean the premium 


upon common inſurances only: for upon hazardous trades, and 


wooden buildings, &c. the premium is proportioned to the riſk. 
Beſide this, by a late a& of parliament a duty of one ſhilling 
and ſixpence per annum is laid upon every hundred pounds of 
property inſured from fire. By a more modern ſtatute, an addi- 
tional duty of ſixpence, for every ſum of one hundred pounds © 
inſured, is impoſed, making in the whole two ſhillings per 
cent, The duty impoſed by the firſt act is not to extend to 
publick Ni ai 


— 


QQ 4 : We 


22 Geo. 3. c. 48. | 


ſ.1 & 2. 


A 3. 6. 90. 
19. 


* 


* 
x 
f | 
: ; 
' 
U 
Git 
1 
1 
if 
7 
31 | 
ant 
* 
nr 
" 
5 
1 
Th 
{1h 
1 
1 
i 
197 
: *T 
bt! 
Whit 


i”. 
18 
4 
Tie] 
* 
171 
1 
wr 


az6 or INSURANCE AGAINST Fink. 


© 33 P. We have formerly ſeen, that whenever the riſk to be run 

Vas entire, there never was a return of premium, though the 
Ante, eh. 19. contract ſhould ceaſe and determine the next day after its 
commencement. This rule applies to inſurances againſt fire, 

5 which generally are made for one entire and connected por. 
[457 ] tion of time, which cannot be ſevered : and therefore if the 
property inſured ſhoald be deſtroyed by fire, ariſing from the 

aft of a foreign enemy, the very day after the commence- 

ment of the policy, though the under writer would be dif- 

charged, yet there can oy” no” | PINE or return of 
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37 Geo. 3. ©, 90. By en vaſſed in in 900 reign of his poked Majely; the 
4. ſtamp duties on policies for inſuring houſes, furniture, goods, 
| wares, and merchandizes, or other property from loſs by fire, 
Sect. 24. are repealed; and inſtead thereof it is provided, that for 
eeuvery policy of aſſurance: from loſs: by fire, where the ſum 
- -inſured/ ſhall not amount to 1000 J. the ſum of three ſhil- 
i lings; and where the ſum inſured ſhall amount to 1000 J. or 
W Ns the ſum of ſix ee hall be e Paid. | 
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Vide ante, c. 3. ok the delt e and good faith'a are -.efernially 8 
as has been already ſhewn, to render the contract effectual 
vhen it relates to marine inſurances; ſo it need hardly be ob- 
ſerved, that at is no leſs eſſential to the validity of the policy 
- againſt fire: becauſe in the latter, as well as in the former, the 
inſurer, from the nature of the thing, is obliged,” in a great 
meaſure, to rely upon the integrity and honeſty of the inſured, 
as to the repreſentation of the value and quantity af or 0: 

yo which f is the Foes of the inſurance. CARTEL 
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Policy Fl ne. en ur or - Goode, 


In the Name of n 

as well in © og! on Ha 
the Name and Names of all and every other Perſon and Perſons to 
whom the ſame doth, may, or ſhall appertain, in Part or in Al, 
doth make Aſſurance, and cauſe - : 
and nee and every of them to o be inſured, . or not 28 it 
and rom Al: un; "Y 


\ [ 


Upon any Kind of Goods and 338 and alſo upon the 
Body, Tackle, Apparel, Ordnance, Munition, Artillery, Boat, 
and Un F aulit of and in the good Ship or Veſſel called the 


whereof is M aſter, under God, for this preſent Voyage, 

15 or whoſoever 
elſe ſhall go 1 xy Maſter i in the ſaid Ships or by whatſoever other 
Name or Names the ſame Ship, or the Maſter thereof, is or ſhall 

be named or called; beginning the Adventure upon the ſaid 
Goods and Merchandizes 13 the loadin, g. thereof _— the 

ſaid Ship, | 5 1815 | - upon 
the ſaid Ship, He. FVV „ 

| ON and lo wall continue and en- 
dure, during her Abode there, upon the ſaid Ship, Fe. And 

farther; until the faid Ship, with all her Ordnance, Tackle, A 
parel, Qc. and Goods and Merchandizes whatſoever; "ſhall be ' 
rived at upon the ſaid 
Ship, Oc. until ſhe hath moored at Anchor Twenty-four Hours 
in good Safety; and upon the Goods and Merchandizes, until 
the ſame be there diſcharged and ſafely landed. And it ſhall 
be lawful for the ſaid ſhip, &c. in this Voyage, to proceed and 
ſail to and touch and ſtay at any Ports and Places whatſoever 

without Prejudice to this Inſu- 


rance, the ſaid Ship, Sc. Goods and Merchandizes, c. for ſo 


much as concerns the Aſſureds by Agreement between the Af- 
ſureds and Aſſurers in this Policy are and ſhall be valued at 


Toouching the Adventures and Perils which we 
the Aſſurers are contented to bear, and do take _ us in this 
5 W 


— . - - 
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46. 2 APPERNDIX 


i Voyage, they are of the Seas, Men of War, Fire, Enemies, 

b Pirates, Rovers, Thieves, Jettiſons, Letters of Mart and Coun. 
ter · mart, Surprizals, Takings at Sea, Arreſts, Reſtraints, and De. 
tainments of all Kings, Princes, and People, of what Nation, Con- 

dition, or Quality ſoever; Barratry of the Maſter and Mariners, 

and of all other Perils, Loſſes and Misfortunes, that have or ſhall 

come to the Hurt, Detriment, or Damage, of the ſaid Goods and 
Merchandizes and Ship, Ic. or any Part thereof. And in caſe of 

any Loſs or Misfortune, it ſhall be lawful to the Aſſureds, their 


nn Witneſs avhereof we the Aſſurers have ſubſcribed our Names 
und Sums affured in London, n. 


VNV. B. Corn, Fiſh, Salt, Fruit, Flour, and Seed, are warranted 
free from Average, unleſs general, or the Ship be ſtranded; 
Sugar, Tobacco, Hemp, Flax, Hides, and Skins, are warranted 
free from Average, under Five Pounds per Cent. And all other 
© Goods, alſo tlie Ship and Freight, are warranted free of 
Pounds per Cent. ynleſs general, or the Ship 
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| Factors, Servants, and Aſſigns, to ſup, labour and travel for, in 
[ . and about the Defence, Safeguard, and Recovery of the ſaid Goods 
L and Merchandize and Ship, &c. or any Part thereof, without Pre. 
4 judice to this Inſurance; to the Charges whereof we the Aſſurers 
4 will contribute each one according to the Rate and Quantity of 
3 huis Sum herein aſſured. And it is agreed by us the Inſurers, that 
. this Writing or Policy of Aſſurance ſhall be of as much Force and 
[- 1 Effect as the ſureſt Writing or Policy of Aſſurance heretofore made 
þ :yn-Lombard-ſtreet, or in the Royal Exchange, or elſewhere in London, 
is And fo we the Aſſurers are contented, and do hereby promiſe and 
9 bind ourſelves, each one for his own Part, our Heirs, Executors, 
. and Goods, to the Aſſured, their Executors, Adminiſtrators, and 
x Aſſigns, for the true Performance of the Premiſes, confeſſing our- 
iq ſelves paid the Conſiderat ion due unto us for this Aſſurance by the 
7 15 . at and after the Rate of 


Average under Three 
n 


Form of  Reſpondentia Bond. 


KNOW ail Ben by theſe Preſents, That 


held and firmly bound to 


in the Sum, or Penalty of 


: * felt dot” of good and lawful Money of 
Great Britain, to be paid to the ſaid RS 
n certain Attorney, Executors, Adminiſ- 


or to 217241 

trators, or Aſſigns; to which Payment, well and truly to be 

made Hleirs, Executors, and Ad- 

miniſtrators, firmly by theſe Preſents, ſealed with nn 

Beal. | "Dad this ©: 7 7 765 YE 8 
Day of in the Year of the 


Reign of our Sovereign Lord by the Grace of 
God, of Great Britain, France, and Ireland, King, Defender 
of the Faith, and ſo forth, and in the Year of our Lord One 
thouſand ſeven hundred and The Condition 
of the above-written Obligation is ſuch, that whereas the above 


named hath, on the Day of the 


Date above-written, lent unto the above-bound 
the Sum of | upon the Merchandizes 


and Effects, to that Value laden, or to be laden, pn board the 
ol the Burthen 


good Ship or Veſſel called the 
of | | Tons or thereabouts, now in the River 
Thames, whereof is Commander. If the ſaid 
Ship or Veſſel do, and ſhall with all convenient Speed, proceed 
and fail from and out of the ſaid River of Thames, on a I 
to any Ports or Places in the Zaſt Indies, China, Perſia, or elſe- 
where beyond the Cape of Good Hope, and from thence, do and 
fall ſail and return unto the ſaid River of Thames, at or be- 
fore the End and Expiration of Thirty-ſix Calendar Months, to 
be accounted from the Day of the Date above-written, and that 
without Deviation, (the Dangers and Caſualties of the Seas ex- 
cepted). And if the above-baund 5 wi 34-4 
Heirs, Executors, or Adminiftrators, do and ſhall, within 
Days next after the ſaid Ship, or Veſſel, ſhall be ar- 


rived in the ſaid River of Thames, from the ſaid Voyage, or at 


the End and Expiration of the ſaid Thirty-fix Calendar Months, 
to be accounted. as aforeſaid (which of the ſaid Times ſhall firſt 


and next happen) well and truly pay, or cauſe to be paid, unto 
Executors, Adminiſtrators, or 


the above- named 


Aſſigns, the Sum of = of lawful Mages 
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of Great Britain, together with | „ 
of like Money, by the Calendar Month, and ſo proportion. 
- ably for a greater or leſſer Time than a Calendar Month, for all ſuch 
Time, and To many Calendar Months, as ſhall be elapſed, and run 
out of the ſaid Thirty-ſix Calendar Months, over and above twenty 
Calendar Months, to be accounted from the Day of the Date above. 
written; or if in the ſaid Voyage, and within the ſaid Thirty-ſix 
Calendar Months, to be accounted as aforeſaid; an utter Loſs of the 
ſaid Ship, or Veſſel, by Fire, Enemies, Men of War, or any other 
Caſualties ſhall unavoidably happen; and the above- bound | 
I + 2, 4.2 +, Heirs, Exeeutors, or Adminiſtrators, 
do and ſhall, within Six Months next after the Loſs, pay and 
og WON 3 ee Executors or Ad- 
miniſtrators, or rns; a juſt and proportional Average on all 
Goods and Effects _ . 55 Ln 95 : 
carried from England on board the ſaid ſhip or Veſſel, and on all 
other the Goods and Effects of the ſaid which ſhall 
acquire during the ſaid Voyage, and which ſhall not be unavoid- 
ably loſt : then the above - written Obligation to be void, and of uo 
- fe or elſe to ſtand in full Force and Virtue. 855 


* * 


Sealed and delivered (being) d 7 Ir 
| firſt duly ſtampt) in the >. . 
Preſence of 3 
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11 Form of a Policy of Inſurance upon a Life... 
is a Im the Name of God, Amen. 
4 c JJ 7 4 de 11 dhe Aſſurance, and 
4 - eauſe Co be aſſured upon natu- 
g ral Life aged it; for and during 
the Term and Space of EY 
"oY | Calendar Months, to commence this 
. Day of ENS inthe Year of our 
Lord One thouſand ſeven hundred and | fully to be 


complete and ended. And it is declared, that this Aſſurance 
is made to and for the Uſe, Benefit, and Security, of the ſaid 
| : Tos os | Executors, Adminiſtrators, and 
Aſſigus, in caſe of the Death of the ſaid 


within 


APPENDIX. 


within the Time aforeſaid, which the above Governor and Com- 
pany do allow to be good and ſufficient Ground and Inducement 
for making this Aſſurance, and do agree that the Life of | 
the ſaid Ils and fhall be rated and 
valued at the Sum ured: The ſaid Governor and Company 
therefore, for and in Conſideration of Per Cent, 
to them paid, do aſſure, aſſume, and promiſe, that 
„ the aid - ſhall, by the Permiſſion of 
Almighty Ged, live, and continue. in this natural Life,. for and 


during the faid Term and Space f * \- 52 Palos -- -. 


Months, to commence as aforeſaid ; or in Default thereof, that 
is to ſay, in caſe the ſaid 

ſhall, in or during the ſaid Time, and before the full End and 
Expiration thereof, happen to die, or deeeaſe out of this World 
by any Way or Means whatſoever, that then the aboveſaid Go- 
vernor and Company will well and truly ſatisfy, content, and 
pay unto the ſaid. | Executors, Admini- 
ſtrators, or Aſſigns, the Sum or Sums of Money by them aſſured, 
and are here under-written, hereby promiſing and binding them» 
ſelves and their Sueceſſors to the Aſſured, Executors, 
Adminiſtrators, or Aſſigns, for the true Performance of the Premi- 
ſes, confeſling themſelves paid the Conſideration due unto them for 
this Aſſurance by the Aſſured. Provided always, and it is hereby 
declared to be the true Intent and Meaning of this Aae 
and this Policy is accepted by the ſaid 

upon Condition that the ſame ſnall be utterly void and of no 


Effect, in eaſe the laid 1 ſhnhall exceed the Age 
of or ſhall voluntarily o to Sea or into 
the Wart, by Sea or Land, without Licence in Wri 


ritin 61 firſt had 


or obtained for ſo doing, any Thing in 


theſe Preſents to the contrary hereof in anywiſe notwithſtanding. 


In witneſs whereof the ſaid Governor and Company have cauſed 
their common Seal to be hereunto affixed, and the Sum or 
Sums by them aſſured to be here under- written, at their Office 


in Lua this CC in the 
| Year of the Reign of our Sovereign 
Lord by the Grace of God, of Great 


Britain, France, and 88 King, Defender of the Faith, Oc. 
and in "the Year of our Land One thouſand ſeven hundred and 
The ſaid Governor and Company are content 


with this Aſſurance for C. 
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3 the Corporati6n of the Royal Exchange Affurange - 


/ 


of Houſes and Goods from Fire 
This preſent Inſtrument or Policy of Aſfurance witneſſeth, 
That whereas W ES 2 11 
_ to pay into the Treaſury of the Corporation of the Royal 
xchange Aſſurance, at their Office on the Royal Exchange, Lon- 


dun, for the Aſſurance of 


From Loſs or Damage by Fire. Now bnow all Men by theſe Preſents, 


That the capital Stock, Eſtate, and Securities of the ſaid Cor- 
poration ſhall be ſubject and liable to pay, wake good, and ſa- 
tisfy unto the ſaid Aſſured | ' Heirs, Executors, 


or _ Adminiſtrators, _— Loſs or Damage which ſhall or may 
happen by Fire to the faid Goods '- ___ - aforeſaid 
(except ſuch Goods as Hemp, Flax, Tallow, Pitch, Tar, Tur- 


pentine, Glaſs, China, and Earthen Wares, Writings, Books 
of Accounts, Notes, Bills, Bonds, Tallies, ready Money, Jewels, 
Plate, Pictures, Gun-powder, Hay, Straw, and Corn unthreſhed), 
within the Space of twelve Calendar Months from the Day of the 
Date of this Inſtrument or Policy of Aſſurance, not exceeding 


the Sum of 5 | 


and ſhall ſo continue, remain, and be ſubjeRt and liable, as afore- 


ſaid, from Year to Year, to be computed from the | 

Day of in every Year, for ſo long Time as the ſaid 

Aſſured ſhall well and truly pay, or cauſe to be paid, the Sum of 
| into the Treaſury of the ſaid Corpo- 


ration, on or before the | Day of 


which ſhall be in each ſucceeding Year, and the ſaid Corpora- 
tion ſhall agree thereto by accepting and receiving the fame ; 
which ſaid Loſs or Damage ſhall be paid in Money upmediately 
after the ſame ſhall be ſettled and adjuſted, or otherwiſe, if the ſaid 


| Loſs or Damage ſhall not be adjuſted, fettled, and paid within 


fixty Days after Notice thereof ſhall be given to the ſaid Corpo- 
ration, by the ſaid Aſſured, that then the ſaid Corporation, their 
Officers, Workmen, or Aſſigns, ſhall, at the Charge of the ſaid 
Corporation, at. the End and Expiration of the ſaid ſixty Days, 
provide and ſupply the ſaid Aſſured with the like Quantity of 


of the ſame Sort and Kind, and of equal Value and . 
5p Z ne 


APPENDIX. 


neſs with thoſe burnt or damnified by Fire, Provided always ne- 
wertheleſs, and it is hereby declared to be the true Intent and 


Meaning of this Deed or Policy, That the ſaid Stock, Eſtate, and 


Securities of the ſaid Corporation ſhall not be ſubject or liable to 
y or make good to the Aſſured any Loſs or Damage by Fire, 


— ſhall happen by any Invaſion, Foreign Enemy, or any 
military or uſurped Power whatſoever. Provided alſo, That this 
Deed or Policy ſhall not take place or be binding to the faid 
Corpo until the Premium for one Year is paid, or in caſe 
the ſaid Aſſured ſhall have already made, or ſhall hereafter make 
any other Aſſurance upon the Goods aforeſaid, unleſs the ſams 
ſhall be allowed of and ſpecified upon the Back of this Policy: 
Or if the ſaid - | | 
ſuch Fire ſhall happen, ſhall be in the Poſſeſſion of, or let to any 
Perſon who ſhall uſe or exerciſe therein the Trade of a Sugar- 


baker, Apothecary, Chymiſt, Colour-man, Diſtiller, Bread or 
Biſcuit-baker, Ship or Tallow-chandler, Stable-keeper, Inn- 


holder, or Maltiter, or ſhall be made uſe of for the ſtowing or 
keeping of Hemp, Flax, Tallow, Pitch, Tar, or Turpentine ; 
but that in all or any of the ſaid Caſes theſe Preſents, and every 
Clauſe, Article, and Thing, herein contained, ſhall ceaſe, deter- 
mine, and be utterly void and of none Effect, or otherwiſe ſhall 
remain in full Force and Virtue. In Witneſs whereof the ſaid 
Corporation have cauſed their common Seal to be hereunto af 
fixed, the Day of | in the 
| Year of the Reign of our Sovereign Lord 
by the Grace of God, of Great Britain, 


France, and Ireland, King, Defender of the Faith, Cc. and in 


the Year of our Lord One thouſand ſeven hundred 


V. B. This Policy to be of no Force, if aſſigned! 
thereof in the Books of the Company. 


TABLE 


at the Time when any 


unleſs ſuch Aſſignment be allowed by an Eatry 
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EFORE a perſon inſured can de- 


compence for a total loſs, he muſt 
abandon to him whatever claims he 
may have to the Pony inſured. 


The time, within which ſuch an aban- 
donment muſt be made, was not fixed 
in England till lately by any poſitive 
regulation or deciſion. 
Abandonment is as ancient as the con- 
tract of inſutance itſelf. 143 


When an abandonment is made, 1t mult |. 


be total, and not partial. I 


The inſured may in all caſes chuſe not to 


abandon ; but he cannot at his plea- 
ſure abandon, and thereby turn a par- 
tial into a total loſs. ibid. 
The inſured may abandon to the under- 
writer, and call upon him for a total 


loſs, if the 8 half the 


value; if the vdyage be abſolutely loſt 
or not worth purſuing ; if farther ex- 
pence be neceſſary ; or if the inſurer 
will not engage at all events to bear 
that expence, though it ſhould exceed 
the value, or fail of ſucceſs. 145, 152, 


159 
But he cannot abandon, unleſs at ſome 
period or other of the voyage, there 
has been a total loſs; and 1f neither 
the thing inſured, nor the voyage be 
loſt, and the damage does not amount 
to a moiety of the value, he ſhall not 
be allowed to abandon 146, 164 
Abandonment muſt be made, though the 
property be converted into money. 


| | 172 
The doctrine of abandonment ill d 
by the caſe of Gofe v. Withers. 148 


And alſo by the caſe of Mallet v. Fletcher. 


152 


mand from the underwriter a re- 


age 82, 143 


82, 172 


| 


* 5 N 


„— 


PRINCIPAL MATTER 8. 


aud the t 


The right to abandon muſt depend on 
the nature of the caſe at the time of 


the action brought, or at the time of 
the offer to abandon; and therefore if, 
at the time advice is received of the 
loſs, it _— that the peril is over 

ing in ſafety, the inſured 
has no right to abandon, P. 146, 159 


Thus in a caſe where there was a capture 


104 
A ſhip was inſured from Myburg to Lynn, 


the voyage inſured di 


and retapture, and it was ſtated that, 


at the time of the offer to abandon, 
the ſhip was ſafe in port, and had 


| ſuſtained no damage, the court held 
that the inſured had no right to aban- 


don. 157 


But if the underwriter pay for a total 


loſs, and it afterwards turn out to be 
but partial, the inſured ſhall not be 
obliged to refund; but the inſurer 
ſball ſtand in his place for the benefit 
of ſalvage. 64 


at which place ſhe arrived: the jury 
found that the ſhip was not worth re- 
pairing : but the damage ſuſtained in 
not exceed 


481. per cent. By the court, the ju 


under way, but not being able to get 
_ clear of the iſlands, they anchored that 


_ whicht accationed the ſhip to 


on the 3dthe captain made a 
. 


have precluded us from ſaying this is 


a total loſs; and where neither the 
thing · inſured nor the voyage is loſt, 
the infured cannot abaudon. ibid. 


Inſurance on ſhip, cargo and freight, at 


and from Tortola to London, war- 
ranted free of particular average. On 


the 1ſt of Augyff the whole fleet got 


night, and next day got clear of the 
iſlands. About ro o'clock on the 2d 
of Auguſt ſeveral ſqualls of wind Fr A, 
in, 
and make water fo faſt that the crew 
were obliged to work both pumps: 
bers of 
iſtreſs, 


468 


diſtreſs, and returned to Tortola. A 
ſurvey was had, by which the ſhip! 
was declared unable to proceed to ſea 
with her cargo; that ſhe could not 
be repaired in any of the Enghſh Weſ? 
India {/lands ; many of the ſugars in 
the bilge and lower tier were waſhed 


out; and ſeveral of the caſks broke ; 


and in bad order. 'This was held to 
de a total loſs, the voyage being en- 


tirely defeated. Page 168 
Election to abandon, when to be made. 
| 172 


Notice of abandonment neceſſary, though 
the fhip and cargo had been ſold, 
when notice of the loſs wis received. 
. 172 a, note (a) 


: Aion. 

An action on the caſe hes againſt an 

agent for not havin 

ably to the orders of his prineipal, 
303 note (a) 

The only difference between this action, 

and that on the policy againſt the un- 
derwriters, conſiſts in form: for the 


plaintiff is entitled in this action to 


recover the preciſe ſum he ordered to 


be inſured; and the defendant has 
every benefit of which the underwri- 
ter could have taken advantage, ſuch 
as fraud, deviation, non-compliance 
with warranty, &c. 303, note (a) 
Buch an order to infare muſt be obeyed 
in the three following inſtances, other- 
wiſe this action will lie. Firſt, where 

a merehant abroad has effects in the 
hands of his correſpondent here. Se- 
cond, where the merchant abroad has 
been uſed to fend orders for inſurance, 
And the one here to comply with 
them. Thirdly, if che merchant abroad 
fend bills of lading, and _— on 
' them an order to inſure, as the term 
of their acceptance. | 
If a merchant here accept an order for 
© 4nforance; and limit the broker to too: 


mall a premium, by which means no 


this action 
Il. Go... $04, adte 
An action of Indebitatus M umgſit, for 
money had and received tor the 
© phintiff*s uſe, is the proper form of 
ation, in order to recover the pre- 


infurance can be procuted, 


* 


304, note 


Table of the Principal Matters, 


4 


inſured agree 


. 


In order to recover upon a policy again 


either of the inſurance companies, the 
action muſt be debt or covenant, and 
they may plead generally, 
Page 396, 
When money has been WE: 3. <7 4h 
to the inſured, it may be recovered 
back in an action for money had and 
received to the plaintiff*s ul 398 
In order to recover againſt a private un. 
derwriter upon the policy, the form 
of action is a ſpecial indebitatus aſſump. 
fit, founded upon the expreſs contra, 


The action may be brought in the — 
of the broker effecting the policy, 


; 0 
Within fifteen days after action 8 
plaintiff, after requeſt in writing, mull 
declare the amount of all inſurances 
on the ſame ſhip. thi, 
See title Declaration. 


Adjuſtment. 
When the quantity of damage ſuſtained 


in the courſe of the voyage is known, 
and the amount which each inſurer i 
to pay is ſettled, it is uſual for the 
underwriter to indorſe on the policy, 

* adjuſted this loſs at ſo much fer 
cent.. This is an adjuſtment. | 117 
After an adjuſtment has been figned 
by, the underwriter, if he refuſe to 
pay, the owner has no occaſion to go 
into the proof of his loſs, or any of 
the circumſtances. It is to be conli- 


dered as a note of hand. 110 
This rule has been ſince relaxed and 
explained | | 118 


After judgment by default upon a v. 
lued policy, the plaintiff's title to re- 
cover is confeſſed, and the amount of 
the damage is fixed by the policy. 1b, 

If a loſs be total at the time of the ad- 

juſtment, and the inſurer pay fora 

total loſs, the inſured is not obliged 

to refund, if it ſhould afterwards turn 

out to be but partial ; but the inſurer 

will ſtand in the place of the inſured. 
| i 


A box of bullion was wholly loſt, the 
loſs adjuſted and paid, and an agree 
ment was entered into, at the time o 


. n 


adjuſtment, that the inſured would 
| 1 5 refun 


. . 1 


2 r «© Ww L 
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— 
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If a foreign Court condemn a neutral as 


ranty of being an American. | 


Table of the Principal Matters. 469 


refund to the inſurer whatever he 
ſhould recover, in ſuch proportion as 


the ſum inſured bore to the whole in- 


| tereſt. The bullion was afterwards 
_ fiſhed up, and the inſured paid into 
court the inſurer's proportion, after 
deducting ſalvage. The court held 
this to be right. Page 118 


Admiralty. 


The ſentence of a French conſul reſi- 
dent in a neutral country upon a ſhip 
brought in there, is void by the law 

of nations. VP 

The ſentence of a foreign Court of Ad- 
miralty is concluſive, as to every 

thing contained in it; but where the 
cauſe of condemaation of a ſhip does 
not appear to be on the ſpecifick 

ound material to the point in iſ- 
#4 parole evidence muſt be allowed 
to explain it. | > 353 a 

Thus it is not concluſive to ſhew that a 

| ſhip was not neutral, unleſs it appear- 

ed that the condemnation went on 


that ground. © _ ibid. 
A ſentence of ſuch a court cannot be 


controverted callaterally in a civil ſuit. 


ö 1 356 
If it appear evident tliat the ſentence 
proceeded upon the ground of the pro- 


perty not being neutral, that is con- 
eluſive evidence againſt the inſured, 


that he has not complied with his} This rule prevails even though the act 
a 


warranty, and the underwriter is dif- 
charged. 339, 361, 362 
Even where no ſpecial ground of con- 
demnation is ſtated, but the ſhip is con- 
demned as good and lawful prize, the 
Court here muſt conſider it as conelu- 


ſive evidence that the property was 


not neutral. 


362 


enemy's property for not having a liſt of| 
the crew required by a French ordi - 


nance, and adjudge it to be reguiſite 


tween the countries, 
concdus dd. 


within the con ſiruction 4 the treaty be · 
a 


1 


„ $63; 
treaties between America and other 
ſtates is a non-coinpliance with a war- 


ach ſentence is 


| 


But if the ground of deciſion appear to 
be not on the ground of not being neu- 
tral, but on a foreign ordinance, ma- 
nifeſtly unjuſt, and contrary to the 
laws of nations, and the inſured has 
only infringed ſuch a partial law, that 
ſhall not be deemed a breach of his 

warranty, ſo as to diſcharge the in- 
ſurer. ; Page 363 @ 

If the ſhip be. condemned as prize, and 


manifeſtly to contradi& ſuch a con- 
cluſion, the Court here will not diſ- 
charge the inſurers, by declaring that 
the inſured has forfeited his neutra- 
lity. 855 | 36 


A ſhip warranted neutral forfeits her 
neutrality, if a Court of Admiralty. 


condemn her on that ground for re- 
fuſing to be ſearched. 365 


Condemnation upon ſurvey not evidence 


of the facts ſtated in it. 406 


Agent. 


Wherever there has been an allegation 


of falſehood, a concealment of cir- 

. cumſtances, or a miſrepreſentation, 
it is immaterial whether it be the act 
of the perſon himſelf who is intereſt- 
ed, or of his agent; for in either-caſe, 
the contract is founded in deception, 
and the policy is conſequently void. 

| | 5 208 
cannot be at all traced to the owner 


of the property inſured. 209 


The plaintiff's agent ſhipped goods for 


Sailing without-a paſſport : s required by] ſhore. Ar 
cen morning of the 17th he Ineau the hip 


363, note 


the plaintiff, and wrote to the plain- 
tiff's agent in town to get an inſu- 
rance done. The letter was dated the 
16th of September, and it contained 
this ſentenee, I this day ſhipped on 
board the Foſeph, which ſailed imme- 
diately, a cargo of ots, &c. This 
letter was not, however, ſent till one 
o'clock on the 17th. The caſe ſtates, 
that about ſix o'clock in the evenin 

of the 16th, ''T homas (the a 
heard a report that the ſhip was on 
ſhore; and at fix o'clock in the 


was loſt. The policy was held void 


on account of the fraud in Thomas. 


» | 210 


Rr 2 Agent 


the reer of the ſentence appear 
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Agent not inſuring accord ing to direc- 
tions is liable to an action. 
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Alteration, ' * | 

A policy, cannot be altered after it is 
ligned _ «© . | : 5 I 
Unleſs there be ſome written document 
to ſhew that the intention of the par- 
ties was miſtaken; or unleſs it be al- 
tered by conſent of the parties. 3 


%% 4 whe ies 
Amalfitin Code. 


| 


— bf 


Arbitration. 
Effect of Clauſe of in a Policy. 


— 


* I Arrival. 


See titles, Rif, Continuance of Riſk, 
and Conſtruc.ion of Policy. 


| Afienment. 
Policies of inſurance againſt fire are not 
aſſignable without conſent of the of- 
| = Kee. | . , 449 
But in marine inſurances, the policy 


* 


* 


Mumgſit. See Aion. 
Aurance. See Inſurance. 
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wy 11518 Average, General. 


ſtorm to lighten the ſhip, for the ge- 
neral ſafet F of the ſhip and cargo, the 
- .- owners of the thip and of tle goods 
ſaved, are to cotitribute for the relief 
of thoſe whoſe goods are jetted : 
this contHbut3dn/i 
" average. 1" „ 
Average and contribution in commerce: 
riters, are ſynonimous terms 12 
The doctrine of average was introduced 


172 
424 - 


997 121 


Table of the Principal Matters. 
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Some account of it, Introd: p. xxvii. 


396 


may be transferred. 449, note (4) 


But if the ſhip be loſt, and the li 


is balled a general | 
[VAC $4 * 


al | 


Three things, it is ſaid, muft concuyts 
make the act of throwing goods over. 
board legal: 1ſt, That what is ſo 
condemned to deſtruction, be in con. 


|" ſequence of a deliberate” and volun- 


tary conſultation. between the maſter 
and men. 2d, That the ſhip be in 
* diſtreſs, and'that ſacrificing a part be 
neceſſary for the preſervation of the 
reſt. 3d, That the ſaving of the 
ſhip and cargo be owing to the means 
uſed with That view. Bit the 2d 
| ſeems to be the only material one. 
e ee e ee eee 
To an action of treſpaſs for throwin 
goods overboard, a man pleaded that 
he did it navis lævandæ cauſd; and that 
_* otherwiſe the paſſengers muſt have 


gk 2 Apportionment. periſhed. ' The plea was held good. 
"0 8 "Cray of bak abr; Gor e dizi 
See Return of Premium. If the jettiſon (that is, the throwing over 


of the goods) do not fave the ſhip, 
but ſhe periſh in the ſtorm, there ſhall 
be no contribution of ſuch goods as 
may happen to be ſaved. $29 
But if the ſhip, being once preſerved by 

ſuch means, be afterwards loſt, the 
property ſaved from the ſecond acci- 

dent ſhall contribute to the loſs occa- 
| ſioned by the former jettiſon. tid 
The various ' accidents and charges 
Which will entitle the ſuffering' party 


to call for a contribution, enume- 
rated. WE £905 uin. 


If goods be put on board a lighter, to 
enable the ſhip to ſail into 2 harbour, 
| and the lighter periſh,” the owner of 

the ſhip and the remaining cargo are 
to contribute. eee 
ghter 
* ſaved, the owners of the goods pre- 
"ſerved are not to contribute: ibid. 


| Not only the value of the goods thrown 
When goods are thrown overboard in a 


overboatd muſt be * confidered in 4 
general aberage; but alſo the valbe of 
Auch as receive any damage by wet, 
&c. from tlie jettiſon of the reſt. ibid. 
If à ſhip be taken and erried into pon, 
and the grew remain to take care cf 
and reclaim her, the charges of fe- 
claiming and the wages and expencs 
of the ſhip's company during her ar- 
reſt, and from the time of her capture, 
it is ſaid, ſhall be brought into a pe, 
" neral average. C. 106 


3 the Rhadians. 


iH. 
h [ 


Not 


7. ff.,, ĩ ͤ ß ᷣͤ ß , , ee, 


able & the Principal Matters. 


Not ſo for ſailors! wages and proviſions, | 
during performance of-,a quarantine. 

7” 283 "8h Page 125 |. 

Quere. | Whether 3 wages 
and victuals, during a detention by a 
foreign prince, not at war, be a ſub- 
je& of average 1123, 126 
It ſeems that wages, c. during a de- 
. tention to repair are. Ou. ibid. 


So where a ſhip is obliged to go into 
port for the benefit of the whole on- 


cern, the charges of loading and un- 


loading, and the wages and proviſions | 


of the workmen hired for the repairs, 
are a general average. - 126 
Diamonds and jewels, when a part of 
the cargo, muſt contribute according 
to their value. 126, 129 


Ship proviſions, the perſons of the paſ-| 


ſengers, wearing apparel, and ſuch 
jewels as merely belong to the per- 
ſon, do not contribute. 127 
Nor do bottomry or reſpondentia bonds 
in Euglanl. 
Nor the wages of the ſailors. 17 nt #27 
In order to fix a right ſum, on which 
the average may be computed, we 
ſhould conſider. what the whole ſhip, 
freight, and cargo, would have pro- 
duced neat, if no jettiſon had been 
made; and then the ſhip, freight, and 


cargo are. to bear an equal and pro- 


portional part of the loss. 127 
The goods thrown overboard are to be 
eſtimated at the price for which the 

goods ſaved were ſold; freight and all 

other charges being. firlt deducted. 


ee Lab vide Par aal. . 
22 — O1 N 2. enen 
* fine 7 150. sit bows 
* Bm Bale. Nel in : 
rs the, orig ginal inſurer become a Nan 
Arte, Shall be lawful far him or his 


aſlgns to make a re-alſurance to the |. 


127, 422 


| 1 
The contribution. is, in eneral, not 

. till the wk 8 af at the port | 
phages, 4 13H] 

The inſurer b gta engages to 
| indempify Yo aired gain all 745 
ariſing from a general . — 161 2 
Contribution mult, I. in a 
Court of Equit nn 1304 


be 


471 
amount before by him inſured, pro- 
vided it be expreſſed in the policy to 
be a re- aſſurance. Page 277 

The act was held to prohibit re-afſu- 
rances on foreign ſhips, except in the 
caſe of bankruptcy or death of the 
firſt aſſurer. 279 

If the inſurer, after the writing of the 

policy and before a loſs happen, ſhould 

become a bankrupt, the inſured may 

prove his debt under the commiſſion, 
as if the loſs had happened previous to 

the bankivptcy of the underwriter. 

278, note (a) 


This ſtatute Lb been held to extend to 


inſurances upon lives. 435 
If the borrower on bottomry 1 
bankrupt after the loan of the mo- 
ney, and before the event happens, 
which entitles the lender to repay» 
ment, the lender may prove his debt 
under the commiſſion, as if the event 


had . N er | 447 


Barratry. 


It is barratry i in the maſter to ſmuggle 


on his own account 32 


The derivation of the word % barra- 


try,” is very doubtful. 83 
Any act of the maſter, or mariners, of 
a eriminal nature, or which is groſsly 
- negligent, tending to their. own bene- 
fit, to the prejudice of the owners "08 
the ſhip, and without their conſent or 
privity, is barratry. 83, 84 
There muſt be ſomething fraudulent to 
conſtitute: barratr . 91 4 
It is not neceſſary, in order to make the 
inſurers liable, that the loſs ſhould 
happen in the very af of barratry ; for 
the moment. the ſhip 1s carried from. 
its proper track, with an n evil i intent, 
barratry is eme. 84, 90 
But the Joſs. in conſequence of the act 
of -harratry — happen during the 
_ voyage inſured, ang within the time li- 
mited in the polic 1 
If. the act 5775575 . be 5 25 he 
- oheyeit of his owners, and not with a 
. view to his on intereſt, it is not bar- 
4 . 
If the owner * the ſhip. freight it out 
IM a ſpecifick voyage, the freighter 
is to be conſidered as owner pro 4c 
K 3 * , vice; 


% 


472 75 of the Principal Matters. 


vice; and if the maſter commit 2 eri- | If the words, in any lawful trad?” be 
minal a&, without-his privity, though | inſerted, ſtill the underwriters are 
with the knowledge of the driginal | anſwerable, if the captain commit bar. 
owner, it is barratry, Page $4, 89| ratry by ſmuggling on his own ac. 
The inſurers by expreſs words, under-|. conft, rt. © Pageg 
take generally for the barratry of the | If ay captain, or mariner, belonging 
maſter and mariners. 85 | to any ſhip, ſhall wilfully burn or de. 
If a declaration ſtate a ſhip to have been | ſtroy her; to the prejudice of any mer. 
"loſt by the fraud and negligence of the] chant foading goods thereon, or of any 
maſter, that is a ſufficient averment of | perſon underwriting any poliuy thereon, 
a loſs by barratry,, * © ibid. or to the prejudice of the owner of 
But where a ſhip failed a different courſe the ſhip, he ſhall ſuffer death as a fe. 
from that firſt intended, which alte-| lon; without benefit of clergy. 96, 9) 
ration was publickly notified before If the-offence be committed within the 
the ſhip ſailed, and where che maſter | body of a county, the offender ſhall 
vas to have no benefit by the change, be tried in a count of common law; 
it was held not to be barratry. 86] if upon the high ſeas, it ſhall be 
So if a ſhip take a prize, and, inſtead of | tried according to the directions of 
proceeding on her voyage, the captain | the 28th Henry 8. ch. 1 * 97 
is forced by the mariners to return to] It ſhould ſeem a lender on bottomry 
port with the prize, againſt the or-] would not be liable for an accident 
ders of his owners, the captain is juſti-| ariſing from the barratry of the maſ. 
fied by neceſſity; and it is not barra-| ter. e 
try, becauſe not done to defraud thñͥg 
owners. 87 Bill of Lading, See Lading. 
A ſhip was inſured from London to Se- | | e 
ville; ſhe was let to freight for the | 
voyage; ſhe failed from London to Bottomry and Reſpondentia. 
the Downs, from thence ſhe ſailed to | pg 1 F7-. 7 
Guernſey, which was out of the cour/e| Bottomry is a contract, by which the 
of the voyage. The captain went there owner of a ſhip borrows money to 
to take in brandy on his own account, enable him to carry on the voyage, 
with the knowledge of the original | and pledges the keel or bottom of the 
owner of the ſhip, but nat of the freigh-| ſhip as a ſecurity for the repayment. 
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| ter for that voyage, This was held | | 10 
to be barratry. | 88 If the ſhip be loſt, the lender alſo loſes 
7 A breach of an embargo is an act of | his whole money; but if not, he ſhall 
þ barratry in the maſter. Qu. 91 receive his principal and the ſtipulated 


If the captain cruize for, and take a] intereſt, however it exceed the legal 
prize, contrary to his owner's inftruc- | rate. | 1 
tions, it is barratry. | 9.1 4 When the ſhip and tackle are brought 
An act of the captain, vith the know-| home, they are liable as well as the 
ledge of the oxuners of the ſhip, though _ of the borrower for the money 
without the privity of the owner of | lent. | ee og 
the goods, who happened to be the When the loan is not made upon the 
perſon inſured, is not barratry. 2 | veſſel, but upon the goods, then the 
If the maſter of the ſhip be alſo thi borrower only is perſonally bound to 
owner, he cannot be guilty of bar-| anſwer the contract, who is ſaid to 
C 94| take up money at re/pondentia. ibid, 
The onus of proving the captain to be In this conlifts the chief difference be- 
owner, lies upon the underwriter. #534, | tween bottomry and #e/pondentia ; in 
The ſame rule prevails, if he commit an moſt other reſpects they are the ſame. 
act, which would be barratry in any | n ibid. 
other maſter, even thongh he has There is a third kind of contract upon 
mortgaged the ſhip, he bs | the mere * of the voyage, 5 
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411 

This is prohibited as to Zl. r 
voyages. 

The borrower on reſpondentia can w_ 
inſure the ſurplys value of. the gods 
over and above _ money. borrowed. 

10 

The . can \ make infuranco on 
the money lent. 411 

All contracts made by any of his Ma- 


\./ 


jelty's ſubjects by way of bottomry | 
on the ſhips of Foreigners trading to 
If the borrower becomes ban 


the Eaſt Indies are null and void. 


9, Whether an American ſhip, y foo the p 


D of American indepen- | 
dency, be a forngn (hip within the 
{tatute ? h 412 
Bottomry aroſe 4 the power given 
to the maſter of bypothecating the 


ſhip and goods for neceſſaries in a fo- | 


rel country. 4 
But 4 ſhip muſt be abroad, Te a 
ſtate of neceſſity to juſtify ſuch an act 
of the maſter. ibid. 
ſpecies of contract was known to 
hodians. 24181 
The "principle; upon which bottomry 
is allowed, is, that the lender runs the 
riſk of loſing his principal and inte- 
reſt; and therefore it is not uſury to! 
take more than the legal rate. 416 
If a contract were made, by colour of 
bottomry, in order to evade the ſta- 
tute, it would be uſurious. 


419 
The legality of the contract defended. 


ibid. | 


But if the rifk be not run, the lender is 
not entitled to the extraordinary pre- 
mium. . tid. 

| Therriſks, to which the lender expoſes 

himſelf, are generally mentioned in 
the coudictin of the bond; and are 
nearly the ſame againſt which the un- 
derwriter-in a policy of inſurance un- 
dertakes to indemnify. 421 

But the lender is not liable for accidents 
arifing from the miſconduct of the 
borrower, . ibid. 

Piracy is one. of the-riſks which the 
lender on bottomry runs. ibi 

If a loſs by capture happen, Wenn 

recover againſt the borrower. ibid. 
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But this does not mean a mere tempo- 


rary taking; but it muſt be ſuch as 
to occaſion a total loſs. Page 42 1 
d. Therefore where a ſhip, was taken and 
detained for a. ſhort time, and yet ar- 
rived at the port of deſtination. within 
the time limited, it was held that the 
bond was not forfeited. ibid. 
If the ſhip be loſt by a wilful deviation 

from the track of the voyage, the 
event has not happened upon which 
the borrower was ta he — | 
from his obligation. 424 
bag after 


the loan of the money, and before.the 
event happens, which entitles the 
lender to repayment, the lender may 
prove his debt under the commiſſion, 
wb, the event had Sually happen- 
Ede | 427 
Bot tomry and reſpondentia may be in- 
ſured, provided 1 it be ſpecifet to be 
ſuch intereſt in the policy. , 428 
Unleſs the uſage of trade ſanctions 8 
different proceeding. 11 
When a perſon inſures a bottomry in- 
tereſt, and recovers upon the bond, 
he cannot alſo recover upon the po- 
lic. 428 
A lender on eee or at reſpondetir 
tia is neither entitled to beneſit of ſal- 
vage, nor liable to average by the law 
of England. 3 RE. 127, 422 
It is otherwiſe in France, and in Det 
mark, | 423 
But if a man inſure reſpondentin i inte- 
reſt on a Daniſb ſhip, and be obligefl 
to contribute to an average loſs by 
the laws of Denmark, Engl; 7 under- 
writers are bound to indemnify. i 
9. Whether money may be lent on 6g 
tomry, or at reſpondentia to an ene- 
eee f 426 


Broker. 


The broker, by the cuſtom, is lable to 
be ſued by the inſurer for premiums, 
notwithſtanding the acknowledge- 
ment by the jaſurer, in the policy, 
that eee them. 26 
The broker may maintain an action 
againſt the inſured, for premiums 
paid On his account. 26, 27. 
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Sies, in his hands for his general ba- 
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Kune the infurer and inſured; | 
0 


the ſhip: is to;be:confdered: 2s ak J 


by the capture, though ſhe:/be never 
condemned at all; nor -carried into 


any port ar. fleet of the enemy, and * 


_ the-inſurer-muſtipay the value. 66, 74 | 
. If either before or:#fter condemnation 


-- the; owner tetake her, and have or | 


. * ſalvage; the inſurer muſt pay the | 
ſo actually ſuſtaned - 90 
(36 the loſs be paid by the underwt er 
before the recovery, he ſtands:in the 
Place of the inſured, and-will be bo 
titled to the benefits of the reſtitu- 
4 tion. 4 1 8d. 19 BYE 75 ibid. 
A capture 4 been illegal, but the 
charges and delay being great, the| 
. . -) Inſured made a compromiſe, bond nj 
for the liberation af the ſhip ; the 
»3 derwriters were held to be: e 1 
for thec 
Before the ſtatute of 19 Geo. 2. ch. 37. 
which aboliſned wager» palicies, the 
- © - Fecapture had a — — effect 
upon the contraftcof + inſurances _ 69 


But now the contract 1s not at all al- | 


12 tered a eee infurer and an in- 
ſured. Fe n 41s thid,| 
The opinions) of Sage Writers with 
vreſpect to capture and eee 
ſtated 70 
42 the marine law of England, as Prac-| 
Priſed in the coutt of 3 it 
was formerly held, that the property 

23 — changed ſo ag to bar the ori- 


ginal owner in favour of a vendee or- 
1 there had been a ſentence 


— of condemnation. nn, 0 
now bycſtatute this fake of 


* coriginal owner, in caſe of a enim | 
„ is preſerved to him for ever, upon 


payment o ated falage to the re- 
475 67 captors. n, , AR, 139 
1 1 the ſtat. of 19 Geo. 2. ch. 37. 

ſerxeral caſes were determined upon 


n 6: he queſtion of tecapture in the Eng- 
ee courts's but the ſame queſtion ; 


$a * N 


es of that compromiſe. 67 : 


we fu. aa. 
w broker has a lien upon all the poli- can 


in ariſe between an in. 
Fas by ay and infured. Page 73 to 77 


I che ſpip be recoyered before. a de. 


es 


nd; for indemnity is made, the in. 
rer is only liable for the amount of 
eth loſs aRually-ſuſtained at the time 


286; 21ol {av ofothe demand 


r, if the. ſhip be reſtored at any tim. 
\ ſubfeg dublequent to the ent by the un- 
derwriter, he ſha then ſtand i in the 
place of the inſured, and receive all 
the OO from ſuch reſt. 
Luton. WE | ibid. 


See Bottomry, r 


1 * 
— —— w ne 


C hanging the Ship 


It being jeceſſary, except in ſome, ſpe- 
cial caſes, to inſert the name of ths 
ſhip on which the riſk is to be run 
in the policy ; it follows as an implied 
condition, that the inſured ſhall nei- 
ther ſubſtitute. another ſhip for that 
mentiqned in the. policy before the 
voyage commences z. in which caſe 
there would be no contra& at all ; nor 
during the y N remove the pro- 
perty inſured from one ſhip to ano- 
ther, without conſent of the inſurer, 
or without an unavoidable neceſſity. 

n ei 280,290 

If he Jo the implied conditionis broken, 
and he cannot, in caſe of loſs, recover 
againſt the underwriter. ibid, 

The ſhip on which the riſk is to be run, 
forms a matetial part of the _— 

OED as 

The 3 of Engliſh oral wri- 

ters, and of FER. authors ftated. 
2590, 291 

Expreſsly held in Eugland that the in- 
ſured, F cee in caſes of real necel- 

ſity, have no right to change the 

"bottom o f the op ; for when an in- 

ſurance 0 made on a, ſpecifick ſhip, 
and the inſured, without the conſent 
of the underwriter, changes the ſhip, 

he has not kept his 2 PA'h 6 of the con. 

tract. 293 


C . 


The maſter's cloaths are not included 
1888 a Py . on goods. 21 


Com: 


On a — — — fre) Bengal to 


Bo at' and ne gr gn 38, 
| „5 39 


Whether iofurable as goods, e ol 


x A Mics may be altered by conſent, 


For the hiſtory of the conſolidation rule. 


- Tubls- of the Frinitpat:-Mattors, 4575 


the Rift.” 


+ + Commiurhcrmentryf 


A Policy om a ſhip generally from 4. to 


beviitor Dt 1 . B. was'Tofrftracd- to mean till the 


9 On- be -goddxit: 1s uſually im he bad. 


ing; on the rg von 
to loud. 


inning 


age 23 
England,” the riſk commences 
- the firſt arrival at Bing 338 


haven: a4 45 analy 7 19 


en ( Mariner! J. 3 


E by a native of Amalfi ; and 0 of barratry by ſmuggling vn Hd own 


uccount; the inſurer Was held not to be 


contributed greatly to the revival 0 
commerce. Into. n 


Coin, bot 


Commiſion. _ „ 


Whether commiſſions” of a 8 of b 


my cargo are inſurable. 208, note 


4) 
+.G oncealment, ſee Fraud, | 
Condenmation, ſee Admiraly. 2 


ante 


even OP it is . 3 
15 
22 dation Rule. 


in inſurance cauſes, ſce the N 
tion; Page 4 ; 


0 erden of the Polty. 


A policy muſt always be conſtrued: as 
nearly as poſſible, according to the 

intention of the contracting parties, 
and not acgording to the ſtrict mean- 
ing of the words. 


1 


30 
As policies are to be liberally conſtrued, | 


whatever is done by the maſter in the 
uſual courſe, for good reaſons, though 
a loſs happen thereon, the inſurer i is 
liable. 30 
No rule has been more frequently fol- 
lowed in queſtions of conſtruction, 
than the uſage of trade, with reſpect to 
_ the yoyage inſured. ibid. 


p. was ,., 31 
But if it contain the uſual words « ll 
mos red twenty-four bours in ſafety 
the inſurers ſhall be anſwerable for no 

loſs that does not happen before the 

expiration of the time. ibid, 
Even though the lofs was oteaſion by 
an act committed during che J 


inſured. fon et. 


Thus where the maſter chef ering 


the voynge inſured, vommitted an 


liable, becauſe the ſhip was not ſeized 
tilb near a month after her. arrival at 
the port of deſtination." ibid. 
If a ſhip be inſured ſor fix months, and 
three days before the expiration of the 
time receive. her death's wound, but 
by pumping is kept afloat till three 
days after ms time, the inſurer i is diſ- 
charged. 33 
The tots ſt Wen during the conti- 
| nuance of the voyage, or within 24 
hours after her mooring at the port of 
deſtination. 


34 
Under a polioy containing abies words, 


the underwriters were held liable for 
a ſubſequent loſs; becauſe the captain 
the very day on which the ſhip ar- 
rived at her moorings, was ſerved with 
an order from government to return 
in order to perform quarantine ; and 
therefore the ſhip'could not be aid 15 
have moored 24 hours in ſqfety, al- 
though ſhe did not go back for ſome 
days. 35 


. 
» 


| In a policy upon freight, if an accident 


prevent the ſhip from ſailing, the in- 
- ſured cannot recover the reight, which 
he would have earned, it ſhe had com- 
pleted her W 2 ibid. 
But if the policy be a valued policy, and 
part of the cargo be on board when 
ſuch accident happens, the inſured 
may recover to the whole ampunt. 
6 


If a ſhip, from ſtreſs of 5 is 8 
decayed condition, and goes ta the 
neareſt place to refit, it is to be con- 
ſidered in the ſame light, as if ſhe had 
been repaired at the very place from 

which the voyage was to commence, 


and 


* 


” 
1 
% - 
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añd no deviation from the terms of the 
policy , 
When a ſhip is inſured, “at and from 
Bengal to London,” the firftl arrival at 
Bengal is intended to be the com- 
mencement of the riſk, 88 
When an inſurance is © at and from, 
the ſhip is protected during her 2 
paration for the voyage; but if all 
thoughts of the voyage be laid aßde, 


che inſurer is diſcharged. ibid. 


Where there was an inſurance on the 
outward and home ward bound voy- 
age, and the latter ran “at and from 
Jamaica to London; it was held, 
that the homeward riſk began when 
the ſhip moored: at any part of the 

| Hand, and that there the outward riſk 
ended, and did not continue till ſhe 
came to the laſt port of delivery. ibid. 
This caſe confirmed as te a policy on the 
ſhip, but the outward riſſc on goods, 
continues till they are landed. 39 
he two laſt cafes further confirmed in 
the caſe of Leigh v. Mather. 
In eonſtruing policies, the ftriftum jus, 


What is uſually done 
is underſtood to be referred to by 


The 


and landed, From t 


- 39] 


Table of the Printipal Matters. | 
The inſurer, at the time of underwrite. 


ing, has under his conſideration the 
nature of the voyage, and the uſual 
manner of doing it. Page 42 

ſuch a ſhip, 


with ſuch a cargo, in ſuch a voyage, 


ibid. 


every policy. 


If a ſhip be driven a mile on ſhore by a 


hurricane, or be burat in a dry dock, 
while repairing, the inſurer is lia- 


ble. 8 43 
ods on board the ſhips, the Hope 

and the Anne, were inſured at and 
from Dartmonth to Waterford,” and 
from thence to the port or ports of 
_ diſcharge, on the coaſt of Labrador, 
with leave to touch at Newfoundland, 
.till the goods ſbould be 700 diſtharged 
e time of their 

arrival, the crew was chiefly employed 
in fiſhing, and took out their. cargo 
only at leiſure times (which was fully 


proved to be the uſage), and the 


ſhips were taken by a privateer, be- 
fore they were unloaded. - The court 


held that the inſurers were liable ; for 


or apex Juris, is not to be the rule, 
but a liberal conſtruction is to be] that according to the uſage there was 
adopted, and the uſage of the trade] no delay. | 
called in to explain any doubts. 40 When a man iufures one ſpecies of 
Thus in an inſutance on goods from property, he cannot recover damage 


occaſioned by the loſs of a ſpecies of 
property different from that named in 
the policy. $3 
Under a policy pon the ſhip, or upon the 
goods, the inſured cannot recover ex- 
traordinary wages paid to the ſeamen, 
or proviſions expended, during a de- 
tention to repair, or a detention by an 
/ embargo, ; 52, 53 
Nor is the underwriter on goods li 


Malaga to Gibraltar, and from thence 
to England or Holland, the parties 
having agreed that the goods might 
pe unloaded at Gibraltar, and re- 
miĩipped in one or more Britiſh ſhip or 
"* ſhips, and it appearing in evidence 
that there was no Britih ſhip at Gi. 
" braltar, but the goods had been un- 
loaded and put into a fort ſbip, (which 
was always conſidered as a ware- 
' Houſe), the inſurers were held to be the freight paid by the owner of the 
hable for the loſs of theſe goods in| goods to the proprietors of the ſhip, 
the ſtore ſhip -- 39, 40| where the goods were partially loſt. 
A ſhip was infured from London to any] | ; $3954 
place beyond the Cape of Good Hope. In the conſtruction of policies, the loſs 
| The ſhip arrived in the river Canton mult be à dire# and immediate conſe- 
in China, where, in order to be heeled| quence of the peril inſured, and not a 
and refitted, the ſails, &c. were taken] remote one, in order toentitle the in- 
out, und lodged in a bank ſaul, on an} ſured to recover. nel; 6 
© $flan@in+the river, (which was proved] This rule illuſtrated by a caſe of inſu- 
to be uſual, and beneficial to all con- rance upon negroes. 5 
berned), the underwriter was held] In the conſtruction of a policy upon 
liable for the loſs of the fails by fire, time, the ſame liberality prevails as 
while in this Bum faul. 41 in other caſes; and an attention to 


table for 


the 


Table of the Principal Matters. 
If a ſhip be inſured for ſix months, and » 


the mean ng hs 9 niger 
has always been paid. Page a 

In an infurance at and from Ziverpool to 
Antigua, with liberty to- rat fox 
werbe; it was held, t 
connected portion of time, and not a 
deſultory cxuifing for fix weeks at any 
time. 1 ibi. 


Of the Confiruftion of Baſt India Policits, 


ſee Eaſt India Voyager. 


Of the Conſtrucion of Loſſes by Perils of | 


the & ea, ſee Perils of the Sea. 


07 the Conſtrudtion 
ſee G Capture, 


Of the Conſtruction of Loſſes by Deten- | 
4 | tion, ſee X. 2 


Of the Conſtruttion of Loſſes by Barratry, 


fee Barratry. 


Conſular Sentences, ſee Admiralty. 


Continuance of the Riſk. 


On the ſhip till her arrival at the port | 


of deſtination, and till ſhe has been 
moored 24 hours in good ſafety for 
the purpoſe of unlbading. 23,39 


On the goods till they are ſafely landed | 
at the port of deſtination ; which m- | 


cludes the carriage in the ſhip's boat 
to the ſhore, but not in the boat of 
the owner of the goods. 
I a policy be general on a ſhip from A. 
to B. the underwriter has been held 
anſwerable till the ſhip is unloaded. 
630 31 
But if it contain the uſual 3 7 65 &« till 


moored 24 hours in ſafety; the in- 


ſurer is liable for no loſs that does not 
happen before the expiration of that 
time, ibid. 
Even though it be occaſi onied by an act 
done during the voyage inſured. ibid. 
If the maſter, during the voyage, com- 
mit an act of barratry by ſmuggling, 
and the ſhip be not ſeized till near a 
month after her arrival at the port of 
deſtination, the en is diſcharged. 


t this meant a 


of Loſſes by Capture, | 


| 


ibid. | 


— 


three days before the expiration. of 
that time receive her death's wounds. 


but by pumping is kept afloat till 


three days oe the inſurer js not li- 
able. Page 33 
But the ſhip cannot be ſaid to have. 

moored 24 hours in ſafety, when the 
very day, on which ſhe. arrives at her 
moorings, the Captain is ſerved with 
an order to return to perform quatan- 
tine, although he does not wes os 


is liable for a ſubſequent loſs. | 35 
80 if 1 f embargo. laid on, and afterwards- 
detained as prize. 


Contratand, ſee Probilied God. 
Contribution, © fre Auer, General, 
* 
ca. 


If the inſured warrant that the eel 
ſhall depart with convoy, and ſhe do 
not; the policy is de feated. 339 

A convoy means a naval force, under the 


command of that perſon whom go. 
vernment may Rappe to appoint. _ 
338, 341, 349 


And this, whether government pleaſes 
to appoint a relay of convoy — 


place to place, or a convoy to . 7 


latitude and no farther. 


So alſo what 1s a convoy is governed 157 ; 


ulage. 


9285 349 4 
23 | Where a ſhip put herſelf under the di- 


rection of a man of war till ſhe ſhould 
join the convoy, which had left the 


uſual place of rendezvous before ſhe. 


arrived there, 1t was held not to Sy 


departure with convoy, 2 
in fact Jounes and was loſt in a ſtorm, 


339 
Auer, if the ſingle ſhip be a pirt of tha 


convoy. _ 
2. Whether ſailing orders from t 
commander in chief to the particular 
ſhips are neceſſary to conſtitute a cons 
voy? . 
This ſoerhs How to be ſettled m 55 3 


firmative. 


A convoy appointed by the 8 4 
icf upon a ſtation 


commanding in 
| abroad, 


ſome days; and therefore the 7: as TA 


| Ws. 


341, 342 


* 
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abroad. is a convoy appointed by go- 
>vernment..* _—_ Page 343 
A failing with convoy from the uſual 
palace of rendezvous,. as Spithead. for 

| as a departure with 


the port of Longs 
convoy, within the meaning of ſuch 


a warfanty : 1343, 344 
Although the words: uſed, enerally are | 


„ to. depart, or to ail with con- 


voy;“ yet it extends to ſail with 


convoy throughout the voyage. 345 
But an unfareſeen ſeparation: from con · 
derwriter is liable. 347 
So held where a ſhip was ſeparatęed from 
+ her convoy by ſtorm, and by ſtorm 
| 3 from 
P 0 
Even where the ſhip has been prevented 

hy tempeſtuous weather from joining 
the convoy, at leaſt ſo as to receive 
the orders of the commodore, if ſhe 
do every thing in her power to effect 
it, it ſhall be deemed a ſailing with 

convoy. 348 
Otherwiſe if the not joining be owin 
to the negligence and delay of the 
captain. a 


Ships belongi 


* 


| „ 

ng to Great Britain muſt 
now ſail with convoy, except in par- 
- ticular caſes. 349 


* 


Corn. 


Is a general expreſſion in the memoran- 
dum at the foot of the policy, and 
has been held to include Peas, beans, 
and malt. | 1132 
e Court. 

The proper court for the trial of queſ- 
tions relative to policies of inſurance 
is a court of common law. . 293 
Courts of equity have no juriſdiction 
over ſuch 3 Es eat 
If indeed the truſtee in a policy of in- 
. furance actually refuſe his name to the 


 Ceftui que truſt in an action at Jaw, | 


that may be a ground of application 
_ to a court of equity. 395 
So alſo an application may be made to 
à A court of equity. for a commiſſion to 
examine witneſſes reſiding Wr . 
It is alſo allowable, where fraud is ſuſ- 


N 


voy is an accident, to which the un- 


rejoining it, and was 


| 


8 They contributed 


ilid. Thus, in a 


pected, to apply to equity, in order 


A 
a 


| and that, in conſideration of: 


to procure a diſcloſure ofcircumſianees 
upon the oath of the inſured. 
A eh, W r . Page 396 
But in all other caſes, a.court of common 
law is the proper forum, ibid. 
Even if the parties, by a clauſe in. the 
policy, ſhould agree to refer. any 
diſpute to arbitration, that. will not 
. 9 * court of common law of its 
juriſdiction, unleſs a reference is in 
fact made, or is depending. 396 


I Court of Policies of Inſurance. 5 | 
The hiſtory of its origin and decline. 
6 wee J Introd. xly 


104 - 


£ 


— ” 4 — 
» Fm >. 


__ Cruile. e 
A liberty to cruiſe ſix weeks meant 


to give a permiſſion to cruiſe for /ix 
ſucceſſive weeks, and not a deſultory 


cruiling for forty-twq days at any 
time. 4 EPL n 58 


Cruſades. 
to the revival of com- 
merce. Introd. xxiv. 
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| Date, 88 

PHE day, month, and year, on- wich 
the policy was executed, muſt be 

inſerted. 2 1 nie 72270 27 


* 17 , Ss 


1 
\ 4 1 


8 ä Y3290$S00 2413 
In order to — the inſured to reco⸗ 
ver expences of falvage, it is not: ne- 
ceſſary to ſtate them in the declara- 
tion, as a ſpecial breach of the po- 
licy. 5/6 £5: as 10% J 
s, in a declaration on 2 poliey on 
goods, it ſtated, that the ſhip ſprung 
A leak, and ſunk in the river, whereby 
the goods were ſpoiled, Lord Hara- 
icke held, that under this declara- 
tion. the plaintiffs might give in evi- 
denee the expences-of ſalvage, 141, 
I „ 1 1 ape: n? 
A declaration on a polie 


_ — 
11 17 
** - 


©. Detlaration, © 


y of . inſurance 
muſt : ſet out the policy, and aver 
that it was ſigned by the defendant ; 

a pre- 

mium, 


Table of the Princigal Matters. aig. 
4 happens to be, ſhall not fall upon the 


mium, he undertook to indemnify 
the inſurel. © Page 398 


The deelaration muſt then fate th the in- 
- tereſt-of the inſured.” 0 bid. | 


It ſhould next ſhew the! lofs thize hap-| 


zefied by one of the perils mentioned 
in tlie policy but it muſt ſtate i it ac- 
ec to the trum. bid. 


Te aver that the loſs happened by the 
froutl and negligence of the 7 6k is a 
ſulfſicient averment of barratry. 399 
In a declaration for a total, the . 
may recover for a partial loſs. i81d. 


Though the plaintiff r in proof fy | 
an 18 averred | 


have a larger intere 
in the declaration, yu he is entitled 
to recover. 


402 ; 
The general iſſue, non eg, is the 


uſual plea, except in the caſe of the 
corporations, to a declaration upon a 


policy, 397» 40 
The declaration need not ſtate 8415 Clauſe | 


in the policy to refer 3 to ar- 
bitration. „ 396 


1. e n 


Deſtination of the ſhip muſt be Eited| 
in the policy. _ : | 23] 


Detention. ) 


The underwriter, by expreſs words, un- 
dertakes to indemnify againſt all da- 
mages ariſing from the detention of 


kings, princes, or people 78 |: 
People means the governing power of 
the country. ibid. 


A detention is! ſaid to be an arreſt or 
embargo in time of war or peace, laid 
on * the r iuthority of a ror? 

1 


Is caſe of an arreſt or embargo by a| 


| prince, though not an enemy, the in- 
- {ured is entitled to recover agent the 
inſurer. 9:15 4 520g 
In caſe of detenhivn by: a  foreigh _oukes bf 
* Which in time of war may have ſcized 
a neutral ſhip, in TEN? be ſearched 
ob enemy's property, the charges | 
conſequent thereon mult be borne by 


laws of thoſe countries, where the ſhip | 


T 


/ 


underwriter. Page 80 


The inſurers are able for the payment, 
of damage ariſing by the detention or 
ſeizure of ſhips, before the commence: 


ment of the voyage, where the riſk is 

„at and from” by the government 

of the country \ where the ſhip loads. 
80, 81 


2. Whether this applies to a detention 


by our on government? 2  #bid, 
Before the inſured can recover in caſe of 


Inſurer whatever claims he may have 
The time, within which the abandoa- 


not till lately aſcertained i in England 

by any poſitive rule. 2 
A etention by, particular ordinanc 

which contravene, or do not form: a 
art of the law of nations, is a 


| FOR. a : policy d of e . Ki. 365 


FLA 


Deæviationnn:n lf 


"IS 5-445 +; 


” Is a to mean voluntary Je. | 


| 8 without neceſlity or any rea- 
nable cauſe, from the re gular and 
uſual courſe of the ſpecific voyage in- 
: ſured, 294 
Whenever this happens, the voyage is 
determined, and the inſurers are dif- 
charged from any reſponſibility. bid. 
Thie reaſon of this is, po 
| $90 upon 2 different voyage from 
hat againſt which the inſurer under- 
took to indemnify. .) | ibid, 
1% is not material whether the loſs be or 
be not an actual conſequence of the 


in whatever place it. happen, or to 
whatever cauſe it may be ak 


Neither Tien; make any d. difference Bag 


ther the fnfüred was or "was not op | 


ſenting to the deviation. 
A chip was inſured from Dattmough to 


of" nece 4 Rel 
though no acti £2 i 


was loſt after the gat out 
was held to be a deviation, © "205 


detention, he mult abandon to the 
to the property inſured.” 82 


ment muſt be made in ſuch caſes was 


ecauſe the ſhip | 


deviation; for the inſurers are in no 
caſe anſwerable for A ſubſequent loſs, 


. ets ; le © pl into Los We a 15 
© ſhe mu by 

--the undetwriker. q do aebi 70 | 

But a detention for on- payment of cuſ- 


into or coming out of A. for Mr 
—_— or for navigating againſt the | TE 


A ſhip being infured from Dunkirk to 
; Leghorn, comes to Dover for a Medi- 
_ Ferranean pals ; and it was held to be 
Aa deviation. Page 295 
If the maiter of a veſſel put into a port 
not uſual, or ſtay an unuſual time, it 
2 a deviation. - ' ' - ibid. 
If ſeveral places are named in the po- 
licy, the ſhip muſt go to thoſe places 
in the order in which they are named, 
unleſs ſome uſage, or ſome ſpecial 
facts be proved to vary the general 
rule. X 298 
If the deviation be but for a ſingle night, 
or for an haur, it is fatal.. 298 4 
Inſurance from Liſbon to England with 
liberty to call at a port in Portugal, 
held to mean a liberty to call at a 
port in the way between Liſban and 
England. ibid. 
A ſhip was bound from Cork to Ja- 
- maicg, under convoy. Being of force, 
me, with two other veſſels, took ad- 
vantage of the night, and cruizedin 
hopes of meeting with a prize ; it was 
held a deviation, | ibid. 
But if a merchant ſhip carry letters of 
marque, ſhe may chace an enemy, 
though ſhe may not cruiae, without 
being deemed guilty of a deviation. 
1 299 
The doctriue of deviation is applicable 
to an inſurance or freight. 


abſolute neceſſity ; 2s where the crew 
forced the captain to deviate, the un- 
derwriter continues liable. 299 (a) 
The juſtifications for a deviation ſeem 
do be theſe; to repair the veſſel; to 


avoid an impending ſtorm; to eſcape 


from an enemy; or to ſeek for con- 
vo. | 300 
If a ſhip is decayed and goes to the 
neareſt port to refit, it is no deviation. 

| 300, 301 

Wherever a ſhip, in order to eſcape a 
orm, goes out of the direct courſe; 
or, when in the due courſe of the 
voyage, is driven out of it by ſtreſs 
of weather; this is no deviation. 
1 CE, 302 
If a ſtorm drive a ſhip out of the courſe 
of her voyage, and ſhe do the beſt ſhe 
ean to get to her port of deſtination, 


- the is nat obliged to return to the 
| 1 


ibid. 
Wherever the deviation is occaſioned by | 
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point from which ſhe was driven. 
1 . Page 303 
A deviation may alſo be juſtified, if done 


to avoid an enemy or to ſeek for con- 


voy at the place of rendezyons. 308 
A ſhip being inſured and warranted to 
depart with convoy from Bremen to 
London, ſet ſail from Bremen to the 
Elbe, under convoy of a Dutch man 
of war, where they were joined by 
two other Dutch men of war, whence 
they ſailed to the Texel, where they 
found a ſquadron of Zngliſh men of 
war, It was held that their going to 
the Elle, though out of the way, was 
no deviation. 308 
A ſhip was inſured from London to Gib- 
braltar, warranted to depart with con- 
voy, There was a convoy appointed 
for that trade at Spitbead, but the ſhip 
was loſt on her way thither. The court 
held that the ſhip was protected by 
the inſurance to a place of general 
rendezvous. ibid. 
Where a captain juſtifies a deviation by 
the uſage of a particular trade, there 
mult be a clear and eſtabliſhed uſage; 
not a few vague inſtances only. 309 
Wherever a ſhip does that, which is for 
the general benefit of all partics con- 

_ cerned, the act is as much within the 
- ſpirit of the policy as if it had been 
_ expreſſed: and in order to ſay whe- 
ther a deviation be juſtifiable or not, 

it will be proper to attend to the mo- 
tives, end, and conſequences, of the 
act, as the true ground of judgement, 

| 310 

It has been held, that if a ſhip Ale 
from neceſſity, the ſnip muſt purſue 
ſuch woyage of neceſſity in the dire 
courſe, and in the ſhorteſt time poſ- 


a_ 


fible, otherwiſe the underwriters will 


be diſcharged. e ibid. 

In ſuch a caſe nothing more muſt be done 
than what the neceſſity requires. 313 
Even in an inſurance on a trading voy» 
age, ſuch trade muſt be carried on 
with uſual and reaſonable expedition. 
Mot YO Y. a $14 
A deviation merely intended, but never 
carried into effect, does not diſcharge 
the inſurers. | 314 


= 


But if it can be ſhewn that the parties 


never intended to fail upon a 
5 inſured; 


— 


inſured; if all the ſhip's papers be 
made out for a different place from 
that deſcribed in the policy: the in- 
ſurer is diſcharged, though the loſs 
ſhould happen Toi the dividing. 
point of the two voyages. Page 314 
But where the termini of the voyage 
continue the · ſame, an intention to go 
to an intermediate port, though that 
intention ſhould be formed previous 
to the ſhip's ſailing, will not vitiate, 
till actual deviation. 316 a 


See alſo 3 16 a, note (a) 


As it is ſettled that a mere intention to de- 
viate will not vacate the policy, it fol 


lows as a conſequence, and has been T 


ſo held, that whatever damage hap- 
pens before actual deviation, falls upon | 
the underwriters. 316 
Subject to the rules already advanced, 
deviation or not is a queſtion of fact 
to be decided according to the cir- 
cumſtances of the caſe. 317 
In caſes of deviation, the premium is 
not to be returned. ibid. 377 note (a) 
Breaking bulk, a deviation. 295 


7 Double I, nſurance. | 


It is where the ſame man is to receive 
two ſums inſtead of one; or the ſame; 
ſum twice over, for the ſame loſs, b 
reaſon of his having made two inſu- 
rances upon the ſame property. 280 

Difference between a re-aſſurance and a 
double infurance. bid. 

Where a man makes a double inſurance, 
he may recover his loſs againſt which 

ſet of underwriters he pleaſes; but he 
can recover for no more than the 
amount of his loſs. 281 

But when one ſet of underwriters pay 
the loſs, they may call upon the other 
underwriters to contribute in propor- 
tion to the ſums they have 12 


But though a double inſurance cannot be 
wholly ſupported, ſo as to enable a 
man to recover a two- fold ſatisfaction; 
yet various perſons may inſure various 


intereſts on the ſame thing, and each 


to the whole value; as the maſter for 
wages; the owner for freight ; one 
een for goods; and another for 
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421 
1 what caſes a man ſhall be ſaid to make 


a double inſurance; and when not, 
fully conſidered from Page 283 to 388 
If the ſame man for his own account, 
though not in his own name, inſures 
doubly, it is ſtill a double inſurance, 
l 
The laws of foreign eountries, upon * 
ſubject of double inſurance, are far 
from being uniform. — 388 


— „ 


HE uſage of trade with reſpect to 
-** theſe voyages has been more noto- 
rious than in any other, the queſtion 
having more frequently occurred. 46 
The charter-parties of the India Com- 
pany give leave to prolong the ſhip's 
Ray in India for a year, and it is 
common by a new agreement to de- 
tain her a year longer. The words of 
the policy too are-very general with- 
out limitation of time or place. 46 
Theſe cbarter-parties are ſo:notorious, 
and the courſe of the trade is ſo well 
known, that the. underwriter is al- 
ways liable for, any intermediate 
voyage, upon which the ſhip. may be 
ſent, while in India, though not ex- 
preſsly mentioned in the policy. ibid. 
Thus, where the inſurance was at 
«© and from Bengal to any ports or 
places whatſoever, in the Eaſi. 
&< Indies, China, Perſia, or elſewhere 

te beyond the Cape of Good Hope, 
« forwards and backwards, and.dur- 

<« ing her ſtay at each place, until 
ce her arrival in London, &c.“ The 
captain when in Bengal entered into 

a new agreement for prolonging the 
ſhip's ſtay, and went ſeveral interme- 
diate or country voyages, in the. laſt 
of which ſhe was lolt ; the inſurers 
were held liable. Ee as | 
In an inſurance “ from London to 
« Madras and China, with liberty to 

« touch, ſtay, and trade, at anyports 

cc or places whatſoever, the facts 
were; that when the ſhip arrived wt 
Madras, ſhe was too late to go to 
China that year, upon which the was 


"2 ttomry. 282 


— 


l 


Sent by the council to Bengal to fetch 
| "IC, 
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rice; which 
once, but in the 2 attempt ſhe 
was loft: The inſurers are anſwer- 
able on account of the uſage; P. 49 
Ia an inſurance on a ſhip, & at and 
* from London to Bengal, ing 
ec the riſk upon the ſhip at 
© and ſo to continue till the a 
* of the ſaid ſhip at Madras and Ben- 
gal, with liberty ta touch and ſtay at 
& any port or place in this voyage ;” the 
underwriters were held to be anſwer- 
able for a loſs which happened in an 
2 voyage from Madras to 
e num for rice by order of the 
Council. >" © FO 
However, the parties may; by their 
on agreement, prevent ſuch latitude | 
of conſtruction. © 51 
Nor need this be done by expreſs words 
of excluſion, but if, from the terms 
gel, it can be collected that the par. 
ties meant ſo, that n ſhall 
prevail. ibid. 
Thus where the general wards were re- 
ſtrained by the expreſſions * in the 
outward or homeward bound voyage; 
and . in this vcyage; the court 
held that the policy only meant places 
in the ufual courſe of the voyage © to 
and from the places named.” _ 51 
Inſurance on a voyage undertaken in 
contravention of the rights of the 
Eaſt India Company, is void. 233 
How their rights are affected by the 
1 with America. 


Election. 


Election to abandon, when to be male. 
172 
Notice of abandonment muſt be 


e 5 


An embargo is an arreſt laid on ſhips or 


1 dy public authority, to prevent 


ips from putting to ſea in time of 


war, and ſometimes alſo to exclude 
them from entering our ports. 78 


2 Whether a prince in time of war 
may make uſe of the veſſels he finds 


in his ports, to afſiſl him in carrying 
on war ? | ibid. 


— 
CT | 


233 2 


given, 
though the # th and cargo have been 
Told. 1744 
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— an emba cannot be reto- 
vered agaiaſt the inſurer on the ſhip. 
Page 54 


The king of Great e in time of 
wer, may lay an embargo on ſhip- 
ping in the pe of his kingdom. 
25 Whether es rs of 
peace? #79 
2: Whether if an embatgo be laid on 
by the Britiſh government, and a loſs 
enfue, the underwriters are liable? 
81, 812, and 813, note (a) 
The breach of an embargo is an act of 
barratry 1n the maſter. 91 
If a ſhip, though neutral, be fond on 
a voyage prohibited by an embargo, 
ſuch an inſurance i is ** | 234 


1 Ru rg 
The queſtion whether inſurances on the 
property of an enemy are politic, 
conſidered. 5 13, 240 
Such inſurances are contrary. to the law 
of. England. I 4 ibid, 
' | How far trading with an enemy in time 
of actual war is legal. 237 
What is neceſſary to Fbe ſtated in a plea 
of alien _— EE (a) | 


1 


2 widens. 


Opinion of witneſſes is not evidence, / 
59. 192 
The onus of proving: he: captain to be 
owner, ſo as to get rid of a charge 
of barratry, lies upon the underwriters. 


4 
A policy will not be ſet aſide on 4 
ground of fraud, unleſs it be fully 
and atisfaftorily proved, and the bura 
then of proof lies. upon the perſon 
wiſhing to take advantage of _ 
fraud. 214 
But poſitive and direct proof of fraud 
is not to be expected; and from the 
nature of the thing circumſtantial 
evidenee is all that can be given. ibid; 
The nature of elftumfinntinl NE 
- conlidered. | 7 
The ſentence of a foreign court of ad. 
miralty is conclufive, and binding 
upon all the world, as to every thing 


3 in it; and cannot be con. 
5 troverted 


Tali the-Principat-Matiers,” 


2 „ 4 


ones een, 356 
3 . 1 5 
The ſirſt piece of evidence to 
an action on tho polieꝝ ĩs Mog l the 
OT OPTI ge 
lieg 1 ts , n BY 
o parole evidence of a agreem 
9 be admitted, eee, 
tradict the written policy. of 
The inſured muſt alſo IG; inte 
in the thing infured, bya production 
of all the uſual doeuntcates bills of 
_ bills of Wen, n of lading. 
2 ! . 18 
wer proteſt &ulivered by the broker 
on the aſſurers to get the loſs ſettled is 
not evidence for the defendant; ibid. 
Nor a ſentence of condemnation for 
non-ſeaworthineſs after a ſurvey, of 
the facts ſtated in it. ibid. 
A man having purchaſed goods abroad, 
in order to his intereſt, pro- 
duced a bill of parcels with the re- 
ceipt of the ſeller to it, and proved 
his hand; it was _ to be ſnfficient 
evidence.” 
The plaintiff 3 ee that a loſs has 
happened by the very n re 
the declaration. 407 
But where the loſs is arerred to the by 
perils of the ſea, it is allowable to 
give the expence of the ſalvage in 


"he 
8 


— 2 ſuch a declaration. 409 


Nr * 


THE: lien which a ladder has v upon the] 
goods of his principal, is ſuch an 


intereſt, as will entitle him to recover 
on a n on W 11, 286 


| | Felony. 


Wilully t. to o away, burn, 2 3 
any ſhip to the prejudice of the own- 
ers of the ſaid ſhip, or any merchant 
loading goods thereon, or of the un- 
derwriter, is felony, without the 


benefit of clergy, in any captain, 


maſter, mariner, or other officer e. 
* to * dates ſo deſtroyed. | 
= a 


iss d 


ibid. 


4683 
| 2 — Sp in - 
. — be e of 
ut hadbefit of elergy. hes bs | 
Ya oa. of ſtealing; goods from 


ſhip: sch dor in Adres, or of 
obſirufting the efcape of any perſon 
fromsa wreck, or of putting out falſe 
lights to: load fuch ſhip into danger, 
mel ufer :as felons without beneft 
of cle 55 er a 2 Y -#bid. 

Where en {mall value are . 
withaut err of ar” 

theroffender may be indicted for pet 
larceny- <Q Dt een e 
Perfons, in whoſe cuſtody ſhip-wreeked 
r found, not giving a ſatiſ- 
ory account, ſhall be committed 

to the common gaol for ſiæ montha, or 
pay e of ſuch * | 

7 

Goods: offered: to fale; ſuſpected of be- 
ing ſhip-wrecked; "ball be topped, 
and the perſon fo offering them, and 
not giving a ſatisfactory account, ſhall 
be committed to the common gaol, 
for ſix months, ar pay treble the va- 
lue of ſuch goods. „ ' 48 

Perſons convicted of — any ma- 

giſtrate or officer, when in ailebar 

« of his duty, reſpeRing the preſerva- 
tion of any ſhip, veſſel, | goods, or 
effects, ſhall be liable to tranſporta- 
tion for ſeven years. * 9 19 37 


Fire 7 Inſurance. 1200. 

Is a contract, by which the inſurer un- - 
dertakes, in conſideration of the pre- 
mium, to indemnify the inſured 
againſt all lefſes, which he may Fr 


FD. wh 


tain in his houſe, or goods, means 
of fire, within the time limited in 
the policy. 441 


| The London Aſſurance Company inſert - 


a clauſe in their propoſals, by which 

2 Ou Lag that * ey d do = hold 
themſelves liable for any damage by 
fire, occaſioned by an — Par. 1 
enemy, or any military or 3 
power whatſoerer. 

Under this proviſo it was held; that the 

inſurers were not-exempted-from loſs - 

by fire, occaſioned by a mob: at Nor- 

wich, which aroſe on account of the 


The 


bigh 7 eds of proviſions. 4.42 
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The Sun fire-office, in addition to theſe 


words, add, © civil commotion, it 


was held that the company, under 


| thoſe words, were exempted from 
| loffes occalioned by rioters, who roſe 
in the year 1780, to compel the re- 
al of a ſtatute, which had paſſed 
in favour of the Roman cathohes. 
Page 445 
When a loſs happens, the inſured mult 
- *. give immediate notice of his loſs ; 
© and as particular an account of the 


value, &c. as the nature of the caſe 


wilt admit. He mult alfo produce a 


. gertificate of the miniſter and church- 


'- wardens, as to the charaQFr of the 

- ſufferer, and their belief of the truth 

of what he advances. 448 

This certificate is held to be a condition 
precedent to his right of recovery. 

449, note (a) 

In infurances againſt fire, the loſs may 

be either partial or total, 


91 
Theſe policies are not in their nature 


aſſignable; nor can the intereſt in 
them be waneferred without the con- 
ſent of the office. ibid. 


When any perſon dies, the intereſt ſhall 


remain to the heir, executor, or ad- 
miniſtrator, reſpectively, to whom 
the property inſured belongs; pro- 
vided they procure their right to be 
indorſed on the policy, or the pre- 


. mium be paid in their name. 449 


It is neceſſary the party injured ſhould 
have an intereſt or property in the 
| houſe inſured, at the time the policy 


is made out, and at the time the fire 


happens; and therefore, after the 
leaſe of the houſe is expired, the in- 
ſured's aſſigning the policy does not 
oblige the inſurers to make good the 
loſs to the aſſignee. 450 
ihe premium upon-common inſurances 
is two ſhillings per cent. for any ſum 
not exceeding 1000 J. and half a 


cron from 10007. upwards. 456 


Beſides which there is a duty to go- 
vernment of 2 7. per cent, ibid. 
This tax does n not extend to publick hoſ- 

itals. isid. 


If Lo houſe were Qeftroyed by a foreign. 


enemy the day after the policy is 


made; there would be no return of, 


I Premium. F 


| Fraud vitiates this ſpecies of contra. 
Me 457 


e Shepe. / 
Inſurances 6n foreign ſhips FOO _ 
. tereſt are not within the ſtatute of | 


19 Geo. 2. e. 37. 265 

But re- aſſurances on . ſhips are 
void. | 279 
F. 65 | / $ 


A/ fort may be inſured agaiuſt an attack 
from an enemy, for the benefit of 
the governor. | 1 


— 


—— 


France. 


An account of its comme? cial and ma- 
ritime regulations; and the diſtin- 
guiſhed authors, who have written 
po the ſubject of inſurances. 

Introd. xxxvi 


1 raud, 


Policies are annulled by the leaſt ſhadow 
of fraud or undue concealment of 
facts. 174 

Both parties are equally bound to dif. 
cloſe circumſtances within their know- 
ledge. ibid, 

If the inſurer, at ihe time he under. 
wrote, knew that the ſhip was ſafe 

| arrived, the contract will be 7 

ibid. 

Caſes of fraud upon this ſubject are lia- 
ble to a three fold viſion: - Iſt, The 
allegatio falſi ; 2 d, The ſuppreſſio vert ; 
3d, Milrepreſentatjon- The latter, 

| though it happen by miſtake, if in a 

material part, will vitiate the policy, 

| as much as actual fraud. ibid, 

The policy was held to be void, where 
goods were inſured as the property of 
an ally, when in fact they were the 
goods of an enemy. 175 

A ſhip was known to have falle from 
Jamaica, on the 24th of November ; 

and the agent told the infuter ſhe 
ſailed 80 atter end of December ; 
the policy was declared void. 176 

In an inſurance upon 3 the infured 

_ warranted the drip # s to be 
neutral; it was ee found by 


the jury, that they were not 11 * 
e 
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The cdurtz therefore, though the} ed by a letter received in February. 
Joſs happened by ftorms, and not by | The policy was not made till the 21ſt 
capture, declared that the. infured| of March, The letter was not ſhewn, 
could not recover. Page 176| nor was any thing ſaid of her failing 

Goods were - inſured on board a ſhip, from St. Thomas's, but in the inſtruc- 
warranted Portugueſe, The goods] tions“ the ſhip was ſaid to have been 
were loſt by a different peril, but in| © on the coaſt the 2d of Ofober,” 
fat the ſhip was not Portugueſe.| The policy was held to be void. 

The policy is void ab initio. 177 at Page 181 

Concealmerit of 'circumſtances vitiates The broker's inſtructions ſtated the ſhip 
all contracts of inſurance. The facts] ready to ſail on the 24th of December; 
upon which the riſk is to be com- the broker repreſented to the under- 

uted, lie, for the moſt part, within | writer that the ſhip was in port, 
the knowledge of the inſured only. when, in fact, ſhe had failed the 23d 
The underwriter relies upon him for of December. The policy was void. 
all neceſſary information; and muſt 182 
truſt to him that he will conceal no- But there are many matters, as to which 
thing, ſo as to make him form a| the inſured may be innocently ſilent; 
wrong eſtimate. | 178] 1ſt, As to what the inſurer knows, 

One having an account that a ſhip, de-| however he came by that knowledge; 

| ſcribed like his, was taken, inſured|, 2d, As to what he ought to know; 

| her, without giving any notice to] 3dz As to what leſſens the riſk. An un- 
the inſurers of what he had heard, | derwriter is bound to know particu- 
the policy was decreed in equity to] lar perils, as to the ſtate of war or 
be delivered up. 179 peace. ” 6 183 

The agent for the plaintiff two days be-|If a privateer is inſured, the underwriter 
fore he effected the policy, received] needs not to be told her deſtination. 
a letter from Cones, in which is this | ; id. 

expreſſion: On the 12th of this An inſurance was made on Fort Marl. 
«© month JI was in company with the] &orough in the Eaft Indies for twelve 
& Dauy (the ſhip in queſtion,) at months againſt the attacks of an Eu- 
© twelve at night loſt ſight of her | ropean enemy, for the benefir of the 
te all at once; the captain ſpoke to] governor. The defence ſet up was. 
© me the day before that ſhe was an undue concealment of circum- 
c leaky, and the next day we had a] ſtances, particularly. the weakneſs of 
& hard gale.” The ſhip, however, the fort, and the probability of its 
rode out the gale, and was captured] being attacked by the French. The 

by the Spaniards. The policy was] court held that the policy was good. 
held to be void, becauſe the letter} | 95 e 

was not communicated to the inſurer. The whole doctrine of concealment 

ibid. fully illuſtrated from page 183 to 193 

A ſhip was inſured “ at and from Ge-| A ſhip was infured rom Lamon to 
noa.“ The ſhip loaded at Leghorn, | „ Nantz, with, liberty to eall at 
and was originally bound for Dublin; ** Offend.” The ſhip's clearances 
but loſing her convoy, fhe pot into and papers were all made out for 
Genoa in Auguſt, and lay there till | COftend ; but ſhe was never intended 
the January following, All theſe] to go thither. After the policy was 
acts were known to the inſured, but | made, war wasdeclaredagainſt France. 
not communicated to the inſurer: the Two defences were ſet up; rt, That 
policy was, held to be void, 180 there was a fraud in clearing out the 
A ſhip being bound from thecoaſt of Ari ¶ ſhip for Offend, when The never was 

ca to the Britiſh Weſt Indies, ſailed from] deligned for that place. 2d, That 

St. Thomas's on the coalt of Africa] as hoſtilities were declared after the 
on the zd of October, a circumſtance s was ſigned, and before the ſhip 
with which the plaintiff —— _ the defendant ought to have 
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2 Jnftrument or 
- cient if it be ſubſtantially performed. | 
Sr ON RTE 196, 202 | 


& * * 
— 


had notice. The court held that nei- 
ther of the objections was valid; for 
the firſt was the common uſage; and 
of the ſecond the inſurer was bound 
to take notice. Page 193 
An underwriter refuſed to pay a loſs by 

capture, the ſhip being Portuguęſ⸗ 

and condemned for having an Engli 

ſupercargo on board, beeauſe the in- 
+ ſured had not diſcloſed that eircum- 
. ſtance. The court held that the 


condemnation was unjuſt, and was 
not ſuch a circumſtance as the inſured 
was bound to diſcloſe. 195 


A repreſentation is a ſtate of dhe caſe, 
not forming a ub of the written 
policy; and it is ſuffi. 


If there be a miſrepreſentation it will 


avoid the policy as a fraud, but not | 


ads a part of the agreement. 197 


85 Even written inſtructions, if they are 


not inſerted in the policy, are only to 
be conſidered as repreſentations; and 
in order to make them valid and 
binding as a warranty, it is neceſſary 

that they make a part of the written 
) 128997 
If a repreſentation be falſe in any ma- 
- 1 int, it will avoid the policy; 
becauſe the underwriter has computed 
the riſk upon circumſtances which 
did not exiſt. „ 
The following inſtructions were ſhewn 

to the firſt underwriter, but not in- 


ſerted in the policy, Three thou- 


* ſand five hundred pounds upon 


the ſhip. Fulius Ceſar for Halifax, 


C to touch at Plymouth, and any port | 


„„ in America; ſbe mbunts twelve 
£6 gunt, and twenty men. T heſe in- 


ſtructions were not ſhewn to the pre- 
fent defendant, but ſhe was repre- 


ſented generally at a ſhip of force. At 


tze time of her capture, the- had on 
. board 6 four-pounders, 4 three-| 


. -  Pounders, -3 one-pounders, 6 ſwivels, 
Aud 27 men and boys in all, of which 
16 only were men. The witneſs ſaid 
- he. conſidered her as being ſtronger 
With this force, than if ſhe had 12 

carria 


4 #44 


—_ 


| 


21 guns, and 20 men: and 
that there were neither men nor guns 


on board at the time of the 7 | 


formed. 6 
A. ſhip 


„ next. 


The court held, that theſe inſtruc- 
tions were only a repreſentation ; and 
that they had been ſubſtantially per. 

| Page 197 
5 was inſured at and from Port 
IL Orient to the es France and 
Bourbon, and to all or any ports or 


places where, and whatſoever, in the 
| Eaftl-Indies, China, Perfia, or elſe- 


where beyond the Cape of Good Hope, 
from place to place, and during the 
ſhip's ſtay and trade, backwards and 
forwards, at all ports and places, and 


until her ſafe arrival back at her laſt 
port of diſcharge in France. A 


{lip of paper, at the time the policy 
was underwritten, was wwafered to it, 
and ſhewn to the underwriters, on 
which was written the following re- 


_ preſentation ; * The ſhip has had a 


« complete repair, and is now a fine 


% and good veſſel, three decks. In- 


6 tends to ſail in September or Ofober 
Is to go to Madeira, the 
« Iſles of France, Pondicherry, China, 


the Jes of France, and L' Orient. 


The ſhip, in fact, did not ſail till the 
6th of December, and did not reach 


Pondicherry till the month of Fuh , 


following. She continued there till 


Auguſt, when, inſtead of 8 


for China, ſhe ſailed for Bengal, 
where having paſled the winter, and 
undergone conſiderable repairs, ſhe 
returned to Pondicherry, and after 
taking in a homeward-bound cargo 
at that place, proceeded in her voyage 


back to Z*Orient, but was taken by 


the Mentor privateer, The uſual 
time, in which the direct voyage is 


performed between Pondicherry and 
_ Bengal is ſix or ſeven days; but thi 
ſhip. was fix weeks in going to, and 


two months in returning from Ben- 
- gal, and lay off Madras, Maſulipa- 


tam, Vifigapatam, and Tanon, and 
took in goods at all thoſe places. 


Lord Mansfield told the jury, that if 


no fraud was intended, and that the 


variance between the intended voyage, 
as deſcribed in the ſlip of paper, and 


the actual voyage as performed did not 
tend to encreaſe the riſk, this /lip of pa- 


per being only a repreſentation, the plain- 


tiff was entitled to their verdict. 201 | 
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If the miſrepreſentation be in a material 
point; it will avoid the policy; even 
though it happen by miſtake. P. 204 

Thus in a policy on a ſhip from New 

Tori to Philadelphia, the broker re- 
preſented to the inſurer that the os 
zwar ſeen ſafe in the Delaware on the 
131th of December by a ſhip which ar- 

rived at New York; whereas in fact 
the ſhip was loſt on the gth of Decem- 
ber; the policy was held to be void, 
although there was no ſuſpicion of 
fro 205 

The ſame rule holds if the broker con- 
ceal any thing material, though the 
only ground for not mentioning them 

ſhould be that the facts concealed ap- 

peared immaterial to him. 207 

But the thing concealed muſt be ſome 
fad, not a mere ſpeculation or expecta- 
tion of the inſured. ibid. 

Thus where a broker inſuring ſeveral 
veſſels, ſpeaking of them all ſaid, 
*« which veſſels are expefed to leave 

c the coaſt of Africa in November or 

December; the policy was held 

good, although in fact the ſhip in 


* 


: queſtion had failed in the month of 


May preceding. e B88; 
Wherever there * been an allegation 
of falſehood, a concealment of eircum- 
ſtances, or a miſrepreſentation, it is 
immaterial whether it be the act of 
the perſon himſelf who is intereſted, 
or of his agent ;-for in either caſe the 


contract is founded in deception, and 


the policy is conſequently void. 208 
This rule prevails, even though the act 
cannot be at all traced to the owner 
of ret e ws inſured. 209 
A policy will not be ſet afide on the 
ground of fraud, unleſs it be fully and 
Jatigfactorily proved; and the burthen 
of proof lies on the perſon wiſhing to 
take advantage of the fraud. 214 
But poſitive and direct proof of fraud is 
not to be expected; and from the na- 
ture of the thing circumſtantial evi- 
dence is all that can be given. 214 
The queſtion, whether the premium 1s 
to be returned by the underwriter, 
_ Where the inſured has been guilty of 
fraud, confidered. - | 215 
The ordinances of foreign ſtates declare, 
for the-moſt part, that it ſhall. ibid. 


. 


The queſtion eame 


mY 


487 


| „ 
In England there has been no legiſfative 
regulation; and the courts of juſtice 
- had not till lately adopted any gene- 
ral rule · upon the ſubject. Page 216 
In two or three inſtances, where the un- 
derwriters have been relieved in Chan- 
cery from the payment of the ſums 
inſured on account of fraud, the de- 
cree has directed the premium to be 
returned. 8 ibid. 
on to be conſidered - 
in the King's Bench; but the trial 
being had under a decree of the court 
of Chancery, and the inſurer having 
there made an offer of returning the 
premium, the court of King's Bench 
conſidered this offer in the Land light. 
as if he had paid the money into court, 
and therefore the queſtion remained 
undecided. „ many 
But in a cafe where the fraud was of a 
very groſs and heinous nature, Lord 
Mansfeld told the jury, that the pre- 
mium ſhould not be reſtored to the in- 
ſured. _ i 
In all caſes of actual fraud on the part of 
the inſured or his agent, the premium 
is not to be returned. ibid. 
It is clear that if the underwriter has 
been guilty of fraud, an action hes 
againſt him at the ſuit of the inſured, 
to recover the premium. ibid. 
By ſeveral foreign ordinances, the pu- 
niſhment of fraud, in matters of in- 
ſurance, is exceedingly ſevere; ſome- 
times amounting even to death. ibid. 
No puniſhment except that of annulling 
the contract, has as yet been 41 
by the law of England. 219 
But if any captain, &c. wilfully deſtroy 
the ſhip to which he belongs, to the 
prejudice of the owner of the ſhip, or 
of the goods loaded thereon, or of the 
underwriters, he ſhall ſuffer death as 
a felon. 8 | ibid, 
Fraud vitiates policies on lives, as well 
as thoſe on marine inſurances. 437 
It has the ſame effect on policies inſu- 


ring againſt fire. 457 
| 5 Freight. | l f 
The freight or hire of ſhips, is a 


ſubjeRt 
of inſurance. 9187525 


3 9 

In an inſurance upon freight, the inſured, 
if the ſhip be prevented by accident 
Sſz from. 
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D 
of the freight, Which he would have Whether inſurable as goods. Pave 2 
begun to earn if the ſhip e- Contribute to a e n 26 
1 30S . age 37 | — IC IR ENS 

But if the policy be a valued policy, , 5 
and part of 1 cargo be ds beak | Hgat . „ 
when ſuch accident happens, the reſt WHENEVER an inſurance is made 
being ready to be ſhipped, the in on a voyage expreſely prohibited by 

ſured may recover to the whole the common itatute, or maritime law 

amount. : | 36| al this country, the policy is vaid. 23 

So in an open policy if the aſſured be The goods on board a ſhip were inſure 
under a charter-party for a ſpecific| . at and from London to New-York, 

freight. 36 a| warranted. to depart with convo 

The underwriter upon the googs is not | from the Channel for the voyage.“ 

liable for freight paid to the on of She had proviſions-on board, which 


* — 
” 


the flip. 53| the had a licence to carry to News 
Freight muſt contribute to a general York, under a proviſo in the prohi- 
average. Ne | 128 | bitory act of 16 Geo. 3. c. 5. But, one 


4 5 of the cargo," including the good: 
| Furniture of Ship. , bich were the ſubjedi of this inſurance, 
V aba not licenſed, The command- 
What is included under that. 56, 56 4, er in chief had ifſued a proclamation 

| 55 note! to allow the entry of unlicenſed 
| : . | 3 oods ; but he had no authority un- 

, Gaming Policies. See title Wager Po- > the act of parliament wg" 
_ Ts | ſuch proclamation, or to permit the 
| exportation of unlicenſed goods. 
'E . ſtatute prohibits all intercourſe 
with New-York, and contifcates all 


| General Average. See Average, 


| TO, - ſhips trading to that place, unleſg 
Whether inſurable as Goods. 22 they haye a licence. The court held 
V 75 ; the policy was void. | ibid. 
Code. 8 It is immaterial whether the underwriter 


Goods laſhed on deck are not included 1 = 1 yy Ny 3 ee anc 
' under s general inſurance on goods. 21] ſabllaatiate a contract in dire con: 
5 1 70 tradict ion to law. 234 
| (ig FO If a ſhip, though. neutral, be inſure 
SOME account of their commerce; on a voyage prohibited by an embar- 
they are ſuppoſed to have been unac-| go, ſuch an inſurance is void. ibid. 
' quainted with infurance. Introd, viii | An inſurance uppn a ſmuggling voyage 
q "It , - 4 . 8 2 ö 8 4 
1 II prohibited by the revenue laws of 
Han ſeatial League. ä | = country w png void. forage 
> 1 . if merely againſt the revenue laws of 
AN ereount of its origin and decline, | forefgu Rate, with the knowledge 
we ntrod. XXIV of the underwriter. 195, 236, 237 
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ez. - [No coun ays attention to the reve- 

| Hufand of 2 Ship. | nue ab of e iiid. 
The hufband of a ſhip has no right to The queſtion, how far trading with an 
inſure for any part owner, without | enemy, in time of actual war, is legal, 
his particular direction; nor for all conſidered and diſcuſſed from page 
the owners in general, without ther r 237 to 240 
joint direction. 19 | The queſtion how far inſurances upon 

| 8 3 I the goods of an enemy are expedient, 
Jas or egen. Seę Average, | conlidered, from. page 240 to a 
: eres 8 5 * | EP as Boots Tap « 5 ey Whether 


1 * 
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Whether they are expedient or not, | 


ſuch inſurances are contrary to law. 


Page 240 
No inſurance can ke made upon a voy- 
age to a beſieged fort or 2 


ance to 


with a view of carrying alli 


and ſhip's proviſions are not ancluded, 

, unleſs 8 named. Page 21 

|Infurance from A. to- is void. 22 

Inſurances for time are very 1 

on a ſhip for twelve 4 57 | 
Y 


Inſurances upon a voyage prohibited 


them; or upon ammunition, warlike | the common, ſtatute,” or maritime 


Ron or . 243 


Inſurance. 
Inſurance is a contract, by which the 


inſurer. undertakes, in conſideration . 
of a premium, equivalent to the ha- 
 zard run, to indemnify 7 inſured 
againſt certain perils and loſſes, or 
3 event. Introd. ii 


againſt a partie 
The utility of this contract. 
Introd. Bid. 


The origin. of it traced. Introd. iii 
The queſtion, whether it was known to 


the ancients, conſidered. 


Inſurances are merely ſimple contracts. 


What kinds of property are the hjea 
of inſurance, . 9 
Bottomry and reſpondentia arc a ſpecies 


of property which may be inſured. 
"+ = 000 


But it muſt be ſpeciſied in the policy to 
be ſuch an intereſt, otherwiſe the po- 


licy 18 void, ibid. 


Unleſs the uſage of the trade takes it 


out of the general rule. 11 


But where tke inſurance is upon goods 
generally, the lien which a Fedor 


as upon the goads of his principal, 


when a balance is due, is ſuch an in- 


tereſt as will entitle him to recover 


upon ſuch a policy. _ ibid. 


Inſurances on the wages of ſeamen = 


prohibited. 


| 


1 


law of the country, are void. 2 32 
0 * Voyages. 


{Inſurances on a voyage to a befi 


fort 22 rriſon, with a view of Car- 
rying aſſiſtance to them, or upon am- 
1 warlike ſtores, or Provi- 


| ſion, are prohibited. EEO | 243 3 


Inſurances upon prohibited goods, 
See title Prohibited gods. 1 


1 void by flat. 19 Geo, 2. c. 37. 
See Wt ae -57 


| {n/urances on Lives. See title 23 
Introd. Bid: | 

Inſurances ſuppoſed to have originated 
in /taly. — Introd. xxvi 
The . 20 brought them into the va- 
rious ſtates of Europe, and into Eng- 
„ In trod. xx vi. xlii 


Inſurances againſt Fire. See title Fire. / 


What perſons way be inſurers. E 
Every individual may be an inſurer or 
underwriter. 
But no ſociety or partnerſhip can ts 
. write, except the Royal Exchange 
Aſlurance Coy and the Landon 
Aſſurance 5+ „ GG 
What ſhall be us Ar as a partner- 
ſhip within the flatute of 6 Geo. 1. 
c. 48. 8,86 
[Inſurers are liable for loſſes, which ap- 
pen in the ſhip's boats, when landing 
the. _ inſured. 
Ae i in the boat of the arner 
the goods. 
| 2, Are the inſurers liable. for wel 
committed by the F- an board 


the ip? 25 
Bled. : | 


A governor may inſure the fort —_ The name of the infuted ** be * : 


the attack of . for his .ewn 
benefit, ; 13 
Inſurances on enemy 's property contrary 
to law. 13, 14, 440 
In an inſurance on goads generally, goods 
laſhed on deck, the on: 5 Win 


„ 
— 


ſerted in the Policy; ; or the name of 
the agent who: » it as agent. * 
| 15, 16, 17 
This matter is now r regulated | aud con- 
ſiderably altered by 28 Geg. 3. 2 56. 
19 
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ʃuMMntention. 


Money expended for the uſe of the ſhip 


Wages of ſeamen, and commodities in 


into a charter-party to go from the 


The profits expected to ariſe on a cargo 


tiff, who had a contract with go- 


Officers and crew of a ſhip, upon a 
joint capture by army and navy, have 


$0 of captors of ſhips in the voyage 
home, for the purpoſe of bringing 


8 2 Whether an action lies againſt the 
iuſured for premiums at the ſuit of 


| 


the underwriter ? Page 26 
The broker, who effects the policy, may 
maintain ſuch an action for premiums 

paid on bis account. 27 07 


The intention of the parties, and not 
the literal meaning of the words, is 
to be attended to in the conſtruction 

of policies. | £140 

Sntere/t or no Intereſt. See title Wager 

— Yn, 


Intereſt (Inſurable). 4 
A fpecial intereſt in goods may be in- 
ſured, ſuch as the lien of a factor. 11 


by the captain is inſurable, as goods, 
ſpecie, and effects, eſpecially if an 
uſage has prevailed, —|\ ibid. 


lieu of wages, not inſurable ; but the | 
goods of the captain, or his ſhare in 
the ſhip, may. 12 


The governor of a factory abroad has 


an inſurable intereſt in the ſafety of 
the place. | I 3 
The owner of a ſhip having entere 


Thames to Tenerifſe, and there to 
load a cargo of wines at a ſpecific 
freight, has a good inſurable intereſt 
in ſuch freight: and if the policy be 
underwritten at and from London to 


Mets Tenerife, and from thence to the Weſt | 
Indies, he may recover, if the ſhip 


be loſt in her way to Tenerife. 36 a 


of moloſſes, belonging to the plain- 


vernment to ſupply the army with 
Fpruce beer, are a good inſurable in- 
= C7 8 267 
©, Whether plaintiff's commiſſions as 
conſignee of a cargo are an inſurable 
intereſt? 268, note (a) 


an inſurable intereſt in the capture, 
before condemnation. . 20869 
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Admiralty.  _ Piage 270 
So the Dutch commiſſioners have an in. 
ſurable intereſt in the ſhips ſeized at 
ſea to be brought into the ports of 
this kingdom. 270 4 
A creditor of a houſe abroad has an in- 
ſurable intereft in goods configned to 
a third perſon for the purpoſe of pay- 
ing his debt, though the creditor 
had not ordered the goods to be ſent. 

: „ 270 4 
See alſo the following caſe. 575 
Various perſons may inſure various in- 
tereſts on the ſame thing, and each 
to the whole value. 282 


| them to adjudication in the court of 


Two partners purchaſed a ſhip under a 


regular bill of ſale, conformable to 
Lord Hawkeſhury's act, (26 Geo. 3 
ch. 0 and they afterwards took in 
two ether partners, who paid their 
reſpective ſhares in the ſhip, but there 
was no transfer to them under the ſta- 
tute, and it was held that the four 
partners had not an inſurahle intereſt 
in the freight. 406 (note) 
A merchant abroad, intereſted in goods, 
mortgages them to his creditor here 
for payment of money at a certain 
day, the mortgagor has an inſurable 
Intereſt, though the mortgage be- 
come abſolute before the order for 
inſurance arrives, 406 
The indorſer of a bill of lading has till 
an inſurable intereſt, if it appear that 
the effect of the indorſement was only 
intended to bind the net proceeds, in 
caſe the goods arrived. 406, note (a) 
A perſon holding a note given for mo- 
ney won at play, has not an inſurable 
intereſt in the life of the maker of the 
note. | 432 
But a creditor has ſuch an intereſt in 
the life of his debtor, that he may in- 
ſure. ; | | 432, 439 
Executor of a creditor may maintain an 
action on a policy made by himſelf. 

| Hr l 


nr 


Lading (Bill H. 


BILL of lading is an acknowledge- 
ment under the hand of the captain, 


that he has received certain goods, 
e 8 which 


ö 
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| which he undertakes to Aar to the! 


perſon named in the bill of lading; it 
- 15 aſſignable in its nature, and by in- 
_ dorſement the property veſts in the aſ- 
ſignee. Page 406, note (a) 
Where ſeveral bills of lading of different 
imports have been ſigned, no refe- 


rence is to be had to the time when 


they were firſt ſigned by the captain: 
but the perſon who firſt gets one of 
them by a legal title from the owner 
or ſhipper, has a right to the conſign- 
ment. "Ne 40 
Where bills of lading on the face of 
them are apparently different, and yet 
conſtructively the ſame, and the cap- 
tain has ated bond fide, a delivery ac- 
cording to ſuch legal title will diſ- 
charge him from them all. ibid. 
But if the intention of the parties ap- 
pears to have been to bind the net 
proceeds only, in caſe of the arrival 
of the goods, an inſurance made on 
account of the indorſer is good. ibid. 
: Lien. 
The broker has a lien upon the policies 
in his hands for his general balance. 
| © 403, note (5) 
Lighters. 


Loſs of goods in ſhip's lighters falls 


. upon the underwriters: aliter, if in| 


the owners lighters. — Y] 


Lives { Inſurances upon). 
INSURANCE upon life is a contract, 
by which the underwriter, for a cer- 

tain ſum, proportioned to the age, 
health, and profeſſion of the perſon, 
whole life is the object of the inſu- 
rance, engages that that perſon ſhall 


not die within the time limited in'the 
policy; or if he do, that he will pay 


a ſum of money to him, in whoſe fa-| 


vour the policy was granted. 29 
The advantages reſulting from this ſpe- 
dies of contract ſtated. ibid. 
It is impoſſible to aſcertain its antiquity. 

| o 


| 4 
No inſurance ſhall be made on the ite 


7 49T 
wherein the perſon, for whoſe ufe the 
policy is made, ſhall have no intereſt, 
or by evay of gaming or wagering : but 
ſuch inſurance ſhall be null and void. 
E 1 5 Page 431 
The holder of a note for money won at 
play has not an inſurable intereſt in 
the life of the maker of the note. 


But a Bond fide creditor has an 1 
intereſt in the life of his debtor. id. 
In a life inſurance, the inſurer under- 


6] takesto anſwer for all thoſe accidents, 


to which the life of man is expoſed, 
except ſuicide, or the hands of juf- 
\ © REG” 
The death muſt happen within the time 
limited in the policy ; otherwiſe the 

| infurers are diſcharged. ibid. 
If a man receive a mortal wound during 
| the exiſtence of the pelicy, but does 
not in fact die till after, the inſurers 
are not liable. ibid. 
But if a man whoſe life is inſured, goes 


| | to ſea, and the ſhip in which he ſailed 


is never heard of afterwards, the quel- 
tion whether he did or did not die 
within the term inſured, is a fact for 
the jury to aſcertain from the cixeum- 
ſtances. ibid. 
This ſort of policy being on the life or 
death of man, does not admit of the 
diſtin&ion between total and partial 
loſſes. x 434 
In a life inſurance it has been held, that 
if the inſurer become bankrupt before 
the loſs happens, the perſon intereſted 
. might prove the debt under the com- 


a 


* 


. miſfion, as if the loſs had happened 


before it iſſued. 434,435 
A policy was made for one year from 
the day of the date thereof: the po- 
licy was dated 3d Sept. 1697. The 
perſon died on the 3d Sept. 1698, 
about one o' clock in the morning; 
and the inſurer was held liable. 436 
It is now uſual to inſert in the policy 
« the firſt and laſt days included.” 
5 =  *bid. 
Fraud equally vitiates policies on lives, 
as in the caſe of marine inſurances. 
TL 3 
Where there is a warranty that the per- 
> ſon is in good health, it is ſufficient 


or lives of any perſon or perſons ; 


i 


| that he be in a reaſonable good _ 
ö 72 0 
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This, and the Royal Exchange Aſſu- 


This company obtained his majeſty's 


Loſe by Perils of the Sea, vide Peritr of | 


492 Table of the Principal Matters, 


of health, "#4 it aver can wean that | 


he is free from the ſeeds of diſorder. |. 


. Loſs by Detention, vide Detention, 


Loſs by Barratry, vide Barrairy. 


| Page 437 of an Average or partial Lofs, vide 


If the perſon whoſe life was inſured, la- 
boured under a particular infirmity, | 
if it be proved by medical men, that | 


contribute to his death, the warranty 


Partial Le. 
Loft or not Loft, 


in their judgment it did not at all [Theſe words peculiar to Eng liſb policies, 


of health has been fully complied 
with, and the inſurer is liable. 438 
If the perſon, whoſe life was inſured, 


* 


Page 25 
Mall. 


ſnould commit ſuicide, or be put to] Is included under the Cs corn in the 


death by the hands of juſtice, the 
next day after the riſk commenced, 


memorandum. $82 


there would be no return of premium. 


| London. | 
What ſhall be deemed the port of Lon- 
don. | Ea a ER, 338 


| - L Aſurance Company. | 


5 


n 
— 4 


Erected by royal charter, authorized by 


econ —_ — 
ET 


EF Market, 
HE rife or fall of the market is a 
charge, which never falls upon the 
inſurer, - 98, 104, 109 


Maſter of Ships. 


The name of the maſter muſt be inſerted 


in the policy. | 


| So ye 
fiat. 5 Cen. 1, ch. 18. 7 8 9 Neither the mafter*s cloaths, nor 115 


rance Company, are the only ſocieties; 


laſhed on deck, are included under a 


7 | | general inſurance on goods. 21 
which may infure. | 6 Whatever is done by the maſter of the 


The privileges of the South Sca and EAG 

India Companies preſerved. ibid. 
This company has a common ſeal. 6 
It rejects the words or the bi» be 


ſhip in the uſual courſe of the voyage, 
neceflarily et ex ju/ta cauſa, though a 
loſs happen thereon, the underwriter: 
ſhall be anſwerable. LE 8 


4 Branded,” in the memorandum at A miſtake of the maſter cannot be called 


the foot of the policy. | 21 


a peril of the fea. - 632 


This company, when ſued in an ation Of barratry of the maſter, ſee Bar- 


of debt, may plead generally, that 


ratry. 


_ they owe nothing, and give the ſpecigl The wearing apparel of the maſter is 


matter in evidence. 5 
So when ſued in covenant, they may 
plead generally, © that they bave not 
& broke their covenant.” ibid 


excepted from the allowance of ſal- 
vage. 140 


AG iti; 


charter to enable them to m. ke inſu-| The memorandum at the foot of the po- 


rances upon lives. 430 


220. 


licy exempts the underwriters from 
partial loſſes not amounting to 3 per 


cent. unleſs it ariſe from a general | 


average, 20, 21, 101 


The loſs muſt be a dire and immediate It alſo provides, that the underwriters 


conſequence of the peril inſured, and 
not a remote one,. in order to entitle 
the inſured to recover. 56 


the Sea. 


ö Loſs by Capture, vide Capture. | | 


will not anſwer for any partial Joſs on 
corn, ſiſnh, ſalt, fruit, flour, or ſeed, 
unleſs occaſioned by a general average 
or the ſtranding of the ſhip, nor are 
they liable for any partial lofs on ſugar, 
tobacco, hemp, flax, hides, and ſkins, 
under 5 fer cent. 5 1 


. f 
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If three cheſts of goods out of 191 be 
wholly ſpoiled, will the yaderwriter 
be liable? | Page 102 

Corn is a general expreſſion, and has 
been held to include fras and bean- 

and mall. e 3 442 

The word Salt has bern held not to in- 
clude Salt · petre. | 113 

It has been lield that the underwriters 
are not anſwerable, within that part 
of the memorandum which exempts 
them from all partial loſſes to corn, 
fiſh, ſalt, fruit, or ſeed, as long as 
the commodity ſpecifically remains, 

although wholly unfit for uſe, 


N 


112] 


3 
Miſaale. FRY 
2 Whether infurers liable for thoſe of 
the captain? Page 62 
Miſrepreſentation, vide title Fraud, &c. 
Whether inſurable as goods. 22 
Contributeg to a general average. 428 
What ſhall be deemed mooring in good 
ſafety. | 339.35 4 


* 


. 


—_ aL 


This was held with regard to a cargo of 


wheat, partially damaged by a ſtorm. | 


113. 

A cargo of fiſh arrived, but was ſtink- 
ing, and wholly unfit for uſe, the in- 
ſurer was held not to be liable. 114 
So of a cargo of fruit. 115 
A cargo of peas arrived at the port of 
deſtination; but they were ſo much 
damaged, that the produce was three 
fourths leſs than the freight; the in- 
ſurer was held to be diſcharged. 116 


The effect of the memorandum difcufſed. | 
| | 115 
Miſdemeanor. EY 


ny perſon, except thoſe mentioned in 
the ſtat. 12 Anne, ſtat. 2. ch. 18. en- 
tering a ſhip in diſtreſs, without leave 


of the ſnperior officer, or of the of- 


ficer of the cuſtoms, or moleſting or 


| hindering them in the preſervation of 
the ſhip, or defacing the marks of the 
goods on board, ſhall make double 

latisfa Gion, or be ſent to the houſe of 

correction for 12 months. 134 
If goods ſtolen from ſuch ſhip ſhall be 
found on any perſon, they ſhall be 
delivered to the true owner, or ſuch 


perſon ſhall pay treble the value. ibid. 


= 0 AE WS... 
A ſhip that has been milling for = con- 
fiderable time, mall be confidered as 


It 


a ſhip muſtſop tobe ſearched. 265, . 


* * * r _ * 
7 . r *** 


HE name of the inſured muſt be in- 
fſerted in the policy ; or the name 
of the agent affecting it, as agent. 15. 
| | 16, 1 
is now ſufficient to inſert the Poo 
the perſon actualiy intereſted, or that 
of the conſignor or conſignee of the 
goods, or the names of thoſe who ne- 
ceive the orders to inſure, or who 
' ſhall give the orders to effect the in- 
ſurance. | .. Sn 
The name of the ſhip and mafter muſt be 
inſerted in the policy. 19 
But the . may be changed in the 
voyage, if neceſſity require it. 20 


Navigation, 


Inſurances which tend to a breach of 
the navigation acts are-void., 250 to 
2 9 1 254 


Negligence. 


Action lies againſt an agent who neg- 

lects to inſure. See titles Action and 
Agent. | | -. 303 

A neutral ſhip is not obliged to ftop to. 


be ſearched; the ſearcher does it at 
his peril, it is a caſe of improper de- 


© tention, for the coſts of which the in- 


ſurer is liable. 


n 179, 80, 364 
This point is now decided otherwiſe, and 


If 
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If a'man -warrant the property to be It is leſs ambiguous, to call it a partial, 


neutral, and it is not, the policy is 
Þa e 350| Partial loſs, when applied to the ſhip, 


void ab initio. | 
In an infurance upon goods, the 1n- 
- ſured warranted the ſhip and goods to 
be neutral, it was expreſsly found by 
the jury that they were not neutral. 
be court, therefore, though the loſs 
happened by ſtorm, and not by cap- 
ture, declared that the contract was 
Void. | . _ 7 


than an average loſs. Page 99 
means a damage, which ſne may have 
ſuſtained in the courſe of the voyage, 
from ſome of the perils mentioned in 
the policy: when to the cargo, it 
means the damage which the goods 
have ſuffered from ſtorm, &c. though 
the whole or the greater part thereof 
may arrive in port. 1 15% OT 


If the ſhip and property are neutral | Theſe loſſes fall upon the underwriter, 


when the riſk commences, this is a 
ſufficient compliance with a warranty 
of neutrality. | , 35 
The inſurer takes upon himſelf the 225 
of war and peace. 352 
If the property be neutral at the time 
of ſailing, and a war break out the 
next day, the inſurer is liable. 353 
For the effect of the ſentence of a fo- 
reign court of Admiralty upon the 
queſtion of neutrality, ſee Admiralty. 


ö 


5 Notice. | 
Of abandonment when to be given. 172 


» 
=” Y ” "We. a. * ” * 
” = 


— — — __=S 


3 Oleron (Laws of ). -_ 
AN account of them. Introd. xxx 
They do not treat of inſurances. 

1 In trod. xxxii 

13 Open Policy. 3 

In an open policy, the value of the pro- 

perty is not mentioned; but 8 be 

proved at the trial. 1, 103 
5 Opinio . See Evidence, 


Owner, 
A ſhip's huſband has no right to inſure 
for the reſt of the owners, without 


. f 


- 


| Whether the 


if they amount to 37. per cent. 
. X | 101, 112 
But if a loſs, ariſing from @ general ave- 
rage, ſhould be under 30, per cent. 
{till the underwriter is liable. 101 
Suppoſe 101 cheſts of goods be ſhipped, 
and three of them be wholly ſpoiled : 
2: Will the underwriter be liable? 
| OS 
In caſe of a partial-loſs, the value of 
the policy can be no guide to aſcer- 
tain the damage, but it becomes the 
ſubject of proof as in caſe of an open 
policy. | | 103 
When goods are partially damaged, the 
"underwriter mult pay the owner ſuch 
roportion of the prime coſt or value 
in the policy, as correſponds with the 
proportion or diminution in value oc- 
cafioned by the damage. bid. 
The proportion is aſcertained in this 
way; where an entire thing, as one 
hogſhead of ſugar, happens to be 
jotled, if you can fix whether it be 
a third or a fourth worſe, then the 
damage is aſcertained. 104, 108 


This can only be done at the port of 


delivery where the whole damage is 
Eknown and the voyage is completed. 
V EH 164 

rice of the commodity 
be high or low, it equally aſcertains 
the proportion of damage. This pro- 
ortion the underwriter muſt pay, not 
of the value for which it ſold, or the 
market - price of the commodity ; but 
of the value ſtated in the . | 
When it is an policy, the invoice 
of the original coſt, with the addi- 
tion of all charges, and the premium 
of inſurance, ſhall be the ground of 


. 2 * VERBS 1 Ld» kN 
k . k | 1 g * / 
tn 24. © *Parkial Loffer. © 
* "$6 al . 10 5 I +24 
AVERAGE loſs, in policies of in- 
b | ( 


_ © the computation, e 
e But 
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But whether- the goods arrive at af 


good or bad market, it is immaterial 
to the inſurer. Page 104 
The true way of eſtimating the loſs is 
to take the value of the commodity 
at the fair invoice price. ibid. 
Theſe rules can only apply to | caſes 
8 111 


- where there there is a 
tion of goods. 
Where the property is of various kinds, 
an account muſt be taken of the va- 
lue of the whole, and a proportion 
of that as t 
loſt. 5 ibid. 
9. Whether goods partially damaged 
may. be opened, exceptin the preſence 
of the inſurers or their agents? ibid. 


No-loſs ſhall be deemed total ſo as to 


charge the inſurers within the mean- 
ing of that part of the memoraadum 
which exempts them from partial 
loſſes happening to corn, fiſh, falt, 
fruit, flour, and ſeed, ſo long as 
the commodity ſpecifically remains, 
though perhaps wholly unfit for uſe. 
| „ 112 
This was held with reſpe& to a cargo 
wheat, which was partially damaged 
in a ſtorm. TS 113 
The ſame with reſpect to a cargo of 
fiſh, which was ſtinking and of no 
value when examined. 114 
A cargo of peas was ſo much damaged, 
that the produce was three-fourths 
leſs than the freight ; but as it in fact 


arrived at the port of deſtination, the | 


underwriter was held not to be liable. 
116. | 
In policies upon 1 
from the nature of the event, be a 
Partial loſs, | 434 
But there may in inſurances againſt fire. 
| | | 449 
See Ad. 


Of Adjuſting a partial Loſs. 
 guſtment. 

Partnerſbip. = 

No ſociety or partnerſhip can under- 
write, except the Royal Exchange 
and the London Aſſurance Compa- 
EET 1 | 9 
What ſhall be a partnerſhip within the 
ſtatute 6 Geo. 1, ch. 18. | 


ecific deferip-| 


he amount of the goods 


of | 


ves, there cannot, 


495 
Payment of Money into Court. 


5 . 8 3 
The underwriters were empowered by 
ſtatute to pay money into court upon 
any diſpute; and then the inſured 
proceed at their peril. Page 43 


© od, TR 
People, in the clauſe of a policy reſpect- 
ing detention, means the governing 
power of the country. 


| Perile of the S. 


Every accident, happening by the vio- 
lence of wind 2 * thunder 
and lightning, by driving againſt 
rocks, or by the ſtranding of the 
ſhip, may be conſidered as a peril of 
the ſea. 6 
For ſuch loſſes the underwriter is an- 
ſwerable. „ ibid. 
A ſhip driven by the wind on an ene- 
my's coaſt, and there captured, hav- 
ing ſuſtained no damage from the 
wind, ſhall be ſaid to be loſt by cape 
ture it ibid. 
An action was brought to recover the 
value of certain ſlaves inſured by the 
policy. The facts were, that the 
captain miſſed the iſland for which 
he was bound, and their water run- 
ning ſhort, ſome of the ſlaves were 
thrown overboard to preſerve the reſt ; 
and the declaration itated the loſs to 
have happened by perils of the ſea. 
But it was held that the miſtake of the 
captain could not be called a peril of 
the fea. Ni 62 
A loſs of ſlaves by death from failure of 
proviſions, occaſioned by delay from 
ſtormy weather, is not a lols by pe- 
rils of the ſea. 55 


3 
Deſtruction of a ſhip. by worms infeſt- 


peril 
tid. 


ing the rivers of 


Africa, is not a 
of the ſea. | 


A ſhip which is never heard of, after 


her departure, ſhall be preſumed to 

have periſhed at ſea. 63 
This was held in an action on a polic 
upon the ſhip from North Carolina 
to London; and the loſs was ſtated 

to be by ſinking at ſea; rhe evidence 


— edt 


* . £4 


to ſupport this averment was, that 
| after 


46 alle of the Principal Matters. 
after failing from port ſhe had never, Unleſs there be ſome written document 


been heard of. Page 63 to ſhew that the meaning of the par- 
T he fame was held in a caſe, where a] ties was miſtaken ; or unleſs they be 
ſhip had been captured and ranſomed| altered by conſent. Page 2, 3 


at ſea, but was never afterwards A policy is a ſpecies of property for 
_ heard of, and never arrived at her which trover will lie at the inſtance of 
port of, deſtination. ibid. the inſured, if it be rongſully with- 
In England no time is fixed, within] held from him. 4 
which payment of a loſs may be de- The written clauſes in a EY: will con- 
manded from the underwriter, in| troul the printed wor 5 
caſe the ſhip is not heard of. 64 | The form of the policy now uſed is two 


A practice, however, prevails among hundred years old. 15 
merchants, that a ſhip ſhall be deem- Very irregular and confuſed, and often 
| ed. loſt, if not heard of within fix ambiguous. ibid, 
| months after her departure for any] There are nine requiſites of a policy. 
part of Europe, or within twelve, if ibid. 
* a greater diſtance. | we. 7 via. The name of the perſon inſured. 


. 5 This is regulated by ſtat. 25 Geo. 3. 
. : c. 44. and 28 Geo. 3. c. 56 ¼ 
"I Petty Average. | "ard io 


4 Confiſts of ſuch charges, as the maſter Upon the former act it has been held. 
. - js obliged to pa. Pl „by cuſtom, for the that if an agent effects a policy for 
oh . benefit of the and cargo; fuch| the principa reſiding abroad, his 
FR as pilotage, * &c. 100 name muſt be inſerted in the policy os 
4 Theſe never fall upon the underwriter. agent. 2 6 
VE: ibid.] 2. When the principal reſides abroad, 
144 Another ſens, in which this word is mult not the agent live in Zngland ? 
93 underſtood, is when we ſpeak of a 16, 17 
Wt | ſmall duty, which merchants, who The names of the ſhip and maſter ; un- 
7Ri 18 goods in the ſhips of other men, leſs the inſurance be general, © on oy 
155 pay to the maſter, over and above lip or ſhips.” . 
1 * ag, for his care and attention. Wucher the inſuranee be made on flips 
4 Fa ibid. goods, or merchandizes.  - 20 
N00 This i is a charge mhich never falls upon | As to the memorandum at the foot of 
1 the underwriter. ibid. 12 ſee Memor . 
BAR cy on goods generally does not 
N Pilot. Vide e aeniel. | Fax wh f — lahed = deck, the 
FE | I | captain's cloaths, or the ſhip's provi- 
. ho Pirates, 2 1 g 21 
$11. : The derwriter, by expreſs —— in| A policy muſt contain the name of the : 
We the policy, undertakes to indemnify | place at which the goods are laden, 
4 againſt the attacks of pirates. 61 12 to 8 Any are bound. - 
1 — icy from L. to is void. ibi 
1 Fla. See ps 8 N 6 yo the La 3 7 when it 
Wh | ends. On the goods it uſually be- 
11 {Ml 1:9, 8 gins from the Joadin and dats 
N , A policy i is the inflrument by which the till they are fafcly landed : on the 
. inſurance is effected. ſhip, from her beginning to load at 
Wh. Policies are of two kinds; 1 N Me? A. and continues till ſhe arrive at the 
1 e policies: : the difterence between port of deſtination, and be there 
M Ws: iid. |. moored 24 hours. ibid. 
„ They are only ſmple contracts; but of [The various perils againſt which. the un- 
QA great credit. ibid. deruriter inſures. 24 
1 Cannot be altered when once they are |. Whether the underwriter is liable 
Th Bk . figned. ibid. |, for thef.s committed by the people on 
[11931 1 þ 6. board ; 
4 
N ; 


Table of the Principal Matters. 
EE 7 Probibited Goods, | 


e 24 


beard 10 and for loſs ariſing 
ſtowage, . 15 
The policy is frequen 
words, loft or not 425 
add greatly 3 the riſk. "8 
The policy muſt contain the premium 
or — — for the riſk. 26 
The day, month, and year, on which 
the policy was executed, muſt be in- 
ſerted. | 27 
The policy muſt be duly ſtamped. 28 


Vide Stamp. © 


from bad 
| Pag 
tly made with the 
in it: which 

| 25 


As to the Conſtruction of the Policy, ſee 


Conſtruction. 


Of Policies on Eaſt India Voyages, ſee 
title Eaſt India Voyages. | 
Of Policies upon gamin or wagering 
Contra@s, lee title Wager Policies. 


Practice. | 
Account of the modern improvements 


in the practice and proceedings upon 
policies of inſurance. Introd. xlix 


Premium. 


The premium is the foundation of the 


promiſe or gſumpit. 286 
It is in the e Ehoowledyat by the 
inſurer to be received at the time of 
underwriting. | | ibid. 
9. Whether after this the inſurer 


could maintain an action againſt the 


inſured himſelf for the premiums. ibid. 
In practice, the inſured generally act by 


a broker, and by the cuſtom, an ac-| 


tion may be maintained againſt him, 
notwithſtanding the acknowledgement 
in the policy, _ ibid. 
The broker may alſo maintain an action 
againſt. the aſſured for premiums paid 
on his account. „ 


See Fraud. | 


title Return of Premium. 


| Profits, —See Innere ( Infurable). 5 


When the Premium ſhall Je returned, ſee 


r — 


497 


All imfurances upon commodities, tlie 
importation or exportation of which 
is prohibited by law, are void. 

| Page 244 

This rule prevails, whether the inſurer 
did or did not know that the ſubje& 

of the inſurance was a prohibited 
commodity. RT, © 

The parliament of England has paſſed 
a law, inflicting a penalty of 500 J. 
on the inſurer, who mould, by way 
of inſurance, procure the importa- 
tion of prohibited goods; and a like 
penalty on the inſured. 22245 

By a Re law, the importation 
of any foreign alamodes or luſtringa, 
by way of inſurance or otherwiſe, 
without paying the duties, is expreſsly 

rohibited, _ — 47 

Whoever, by way of inſurance, under- 

takes to export wool from England to 
parts beyond the feas, ſhall be liable 


| 


to pay 500 J. 3 248 
The Hue penalty is ĩnflicted on the in- 
ſured. | hid. 


Beſides which all inſurances on woolten 
goods are declared void. 249 
Perſons making ſuch inſurances on wool, 
&c. are liable for the firſt offence to a 
fine of 5o/. and fix months ſolitary 
impriſoment. The fame penalty on 
the inſured ; and the infurance is yo 

|  thid. 
Infurances made to protect ſmuggled 
goods are void, 1 Hi 250 
Inſurances, which tend to a breach of 
the navigation acts, are void. 250 to 


| | | 254 
Inſurances on goods prohibited by royal 
proclamation in time of war are void. 


: | | 74 
Goods, which from their nature are con- 
traband, enumetated. 255 


Inſurances upon goods, the exportation 
or importation of which are prahi- 
bited only by the tevenue laws of 
other countries, are valid in Zxg/and. 
256 
upon 
this queſtion, conſidered. of 257. 258 


© Progf. See Beide. 
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The reaſons for theſe exceptions as to 
chankrupts and deceaſed underwriters, 
[7 ſtated. * e eee fin Hage 277 

ces o nfs ſhips are prohi- 
:*bitedby this act, exceptin the three in- 
ances mentioned in the ſtatute, 279 
In France, and other countries, it is al. 
"lowed to the inſured to inſure the ſo}- 
vency of the underwriter. | 2280 
Not allowed in England. OE hid 
Diſtinction — a re- aſſuranee and 
a double inſurancece. 4bid, 
Where a policy void as a re· aſſurance, 
wore premium is not COS 37 5 


"74 Recaptare See cam. 1 
" - Regiſtration... 11 
The — of England. does not require 


rage ? e 
Ship's 7 Provifions do not o contribute to 5 Fo 8 n ſhould be een 79 
eral average. yi 12 git 
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REASSURANCE is a comin, | 
which' the firſt underwriter-enters 
into, in order to relieve himſelf from 
(+ thofe riſks which he has previouſly] 
'- undertaken by throwing them upon | 
»  other- -undetwriters; who. are called 


"HE F ee —— 455 + 
Sree” , * a Neguiſier of a Policy. wn 


_ From lies of rendezvous is a de- 
parture with convoy. 34» 36 


Repreſentation. See title Fraud, and 
| titles Warranty,—Convoy.” = 


* 


The name of the perſon inſured. 1 5 
The name of the ſhip and maiter. 19 
Whether they are ſhips, goods, or mer- 
reer on which. the inſurance 1s 

made. e eee eee 20 
The — the gf rela 3 the 
goods are laden, and to which they 


54 n ys 7 S 22 


are bound 
The time when 2 r=? 


--Re-affurers: 2276. when it ends. 
This ecie ona countenanced The various perils. to which the yader 
in moſt parts of Euripe. ibid. vrriters are expoſ e. 224 
| The opinions of N writers upon The conſideration or premium fa the 
: relaſfurance ſtated. * . hazard run. 2286 
were admitted in England til the The time — policy was executed, 
bang. Geb. 2 c 3. 4, which de 27 
eelares it to be . to make re- That the policy be aur taupe. 
*  affurance; unleſs the aſſurer ſhould be 62 1 nd | 
inſolvent, become a bankrupt, or die:: kanu. 4: See Bottomry. 
220 in either of which eaſes, ſuch aſſurer, Nauru of. Premium. ao 
\ exccutors, adminiſtrators, or — fog 2 1 
5 r amount The poker gy whether the premium is 
#4 e by him aſfured, expreſſing in to be returned by tha underwriter, 
che policy that” tis a reaſſurance, | - where the inſured has been guilty of 
| BY on BS PT meg fraud, oonſidered. ry 157 9 4 ig 
12 ans Loa 468 ia 133".3 i CF 


? for the moſt part, that W EF 
In England there has been no | "tuitive 
regulation; and the courts of juſtice 


had not till lately adopted any _ | 
ZIdS | 


al rule upon the fubje&. 
In two or three inſtances where the 
2 _ been _ * 
Chancery, from the payment o 
ſums infared on een fraud, the 
decree has directed the premi 
be returned. _. waa 

The queſtion came on to be conſidered 
in the King's Bench; but the trial 
being had under a decree of the court 
of Chancery, and the inſurer having 


there made an offer of returning the | 


premium, the court of King's Bench 
confidered this offer in the {ame light 
as if he had paid the money. into 
court; and therefore the queſtion re- 
- mained undecided, 217 
But in a caſe where the fraud was of a 
very groſs and heinous nature, Lord 
Mansfield told the jury, that the 


premium ſhould not be reſtored to the 


inſured. _ 218 
In all caſes of actual fraud on the part of 

the affured or his agent, the under- 

writer may retain the premium. ibid. 
It is clear, that if the underwriter has 

— of fraud, an action lies 

againſt him, at the ſuit of the in- 

ſured, to recover the 3 
In caſes of deviation the 


premium is 
not to be returnect. 09 


Where property · has been inſured to a 
larger amount than the real value, 


the inſurer ſhall 


If goods are inſured to- 


overplus 
1 | 367 | 
Certain 


cd 


ſhips from abroad, but are not in fact | 


ſhipped, the 
turned, | | 
If the ſhip be arrived before the 
is made, the inſurer being 


premium ſhall be 


re- 


1 


apprixed 


of it, and the inſured being ignorant 


of it, he is entitled to have 
mium reſtored, t. 
But if both parties are 


of the 


arrival, and the poliey be % or not 
40ſt, it ſhould nr regs — 


If the hip or | 


| N 


um to 
ibid. 


poli 1 


parties, that upon the happening of a 
= 
Cog 07 
ert Ae e 
brought within the tems of the d. 
tract, ſo that the infurer never ran, 
any riſk, the premilun muft de le. 
ton. 7 ED 
A clauſe was inſerted that 8 J. per bent. 
of the premium ſhould be returned, 
if the thip failed from any of the, 
We:/t India Iſlands with eonvoy f 
the voyage and arrives. The court 
held, that the arrival of the hip, whe- 
ther with, or without —_— en- 
titled the to a return of the pres 
mium Rated. 15 fe I 7% | 
So alſo, though there has been a cap 
tore and're-capture during the voyage 
L/ TY OO 
Whether the cauſe of the riſk not be- 
ing run is attributable to the fault, 
will, or pleaſure of the infured, the 
remium is to be returned. 371, 377 
When a policy 1s void as a wager policy, 
the court will not allow the infured to 
recover back the premium. 373, 3 
Nor in the caſe of a ala. wy 
D. As to an illegal inſurance? * — 
Where the riſk has once commenced, 
there ſhall be no apportionment or 
return of premium afterwards. ibid. 
Therefore no return in deviations. ibid. 
| | . 
But if there are two diſtinct points of 
time, or, in effect, two voyages either 
in the contemplation of the parties, 
or by the uſage of trade, and only 
one of the two voyages was made, 
the premium ſhall be returned on the 
other, though both are in 
one policy. . %. 
Thus held in an inſurance ** at and 
„from London to Halifax, warranted 
to depart with convoy from Por!/> 
5228 mouth,” whenthe ſhiparrivedat Pf | 
bu, — . Was N 
premium for the voyage from Par 
N — to Halifax de bete 9 
A ſhip was infured for twelve months, 
at 9 J. per ceut. warranted free from 
| The ſhip way 
taken within two months by he 


| 


N 


1 


” 
* 


American captures, 


| Ought to retain it. 


ow} 


t Americans ; 


The 


* 4 : ” E 
ws 2 * " - S. * ». * 3 
_ n at p 1 
5 = 2 aA. — 7 * 
3 * 22 EB >om 


$ 
U 
8 
F 
4 
* 
2 
© 
1 
— 
8 
* * 
1 
1 
[ 
: 
2 - 
74 
1 | 
- 0 : 
by. ö 
9 
1 
N oy 
5 .Y 
” - - 
N 
©? 
* * 
5 c 
» + 
* © om» 
& 138 
* } 5 q 
"R448 
n 
. 
* 
2 4 
7 
3 
29 7 
77 * * 
©. 
1 * 
; T% 
- . 

r 

r F 

To do 

259 5-1 
1 ' 

. | 
F 1 * 

* „ 

i 

n 
by: 
7 LY 
i © 85 * 
1 7 
"I 

4 7 T7 

P + WEE 
py N 3 
Is 
x pon 
& Bs. 
214 
1 
45805 
Fx « 
* 
„ « 
1 
— 1 * 
85 
28 
8 
1 
KI 
282 
4 
$1 
T5 
% H 
1 
3 
by 
+I # 
Wha 
144 
45 
N 
Rs 
*F 
bp LF 
x F 
U 
* 
* 


A 
n 
1 


> SY 
ON A 

N 1 4 

2 S2 oe 


"- 


Err. — 3 — 
- = SI — C IS . — 5 — Sore — Sos - n 
— — s — = . ä — — — — — . ee." * =_ \ 
Ja. x > ack — 5 g . 24 DP han — * 3 ah Oy 5 e N % 7 . K — s l 
8 T9 . q — OL I OL + — =. n 7 — ———— vv _— ww 
. 1 a 1's * fa 2 — — & 2 - i 2 
1 * * 4 5 q 1 - 04 


— ——— 
2 
La woes ˖ a S Co 
. — 3 uo 
+ 8 * 


- : ” 
4 
| a2 ) 
2 
* ” 


. Americans ; but Il be no re- 
turn of e the con- 
c entire. Ke af b ly 
2 gr ſum ſtipulated and 
80 4 py months. 


as held where a ſhip, inſu 
of e ele Mor ade e 955 Ah | 
end of two; th ough the Whole 
AA 18 N. Was As No 
0 ah my "at the” rate LA F per 
—9 that is only a ode, olf | 
ng th grofs ſo m. 384 
n the contract e 6 ther“ 
1 Nag | for a 1] peeiked time, or x 4 
** 1 5 ae ſhall be no g orion. 
ment or ect if the riſk Has once 
\ commenced. 386 


Where the p premium is entire in a policy 
on the . Rage there is no} 
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me, upon th _ . or not | board be % the St al ? 25 
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9 irt of the premium ſh be re⸗ Some account of their commerce... 
"7 r 2 ibid. \ Introd. Xil 
It was {6 ham whete a . ſhip was inſured They were unacquaintedwithinſurances. 
'66 of a "from Tamaice, warranted to Introd. 3.8 
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hall he oe 72 8 pon the warranty | | Regal Exchange Ae cen. 
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* ge” upon the: ſubject of re-| may make inſurances. _ 7, 8 


hes 67 5 


mium 390 


wen, it 8 that there never has | 


been an a app! ortionment, unleſs there 
ig 


be fmething like an uſage found to 
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Aways mean that the property inſured 
is yrrecoverably. loſt or gone; but 
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in the polichz i it is in 3 ch a condition 
[ug to be os little uſę or. value to the 
inſured, — to juſtify him in aban- 
doning his right to the ialurer, and 
calling upon him to pay the whole of 
his inſurance, 98, 143 
In 2 total loſs, properly. fo called, the 
piime colt of the property inſured, ot 
* value in the policy, muſt be e paid 
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Where the policy. is a valued one, it is 
ouly neeeſſary to prove. that the goods 
were on board at oy time of the laſs. 
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A ſhip was taken by a Spanyh, ſhip, re- 
| taken by. an Engl/þ privateer and 


. carried into Balou, Where, as no per- 
ſon appeared to give ſecurity for the 
ſalrage, the was ſold; the recaptors 
„ had- their moiety, and the overplus 
tem ned with the. oſſicers of the court 
of Admiralty. The owners were en- 
titled to abandon and to recover for 
a a total loſs. $3, 9% 17 12 146 
A ſhip was taken by the „ re- 
mainęd with them eight days, and 
was retaken; the mafter, mates, and 
ſailors, except a landman and an ap- 
prentice, had been taken gut and 
carried to France. 3 cap- 
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ture, the ſhip > hat been ſeparated 
from her convoy, und was ſo far dif. 
abled by ſtorm, as to be indapable of 
| proceeding « on her deſtined voyage, 
without going into port to refit. 
part of the cargo was throw over- 
board in the ſtorm and the reſt ſpoil- 
ed while the ſliip lay at MiYford Haven. 
In actions upon two policies, one on 
the ſhip, and the other on the cargo, 
it was held that this was a total loſs, 
ſo as to entitle the owner to abandsn.4 
Page 148 
A ſhip, page from Montſerrat to Lon- 
. don, was captured, and the captain, 
crew, rigging, and part of the cargo, 
which was ſugar, were taken away. 
She was retaken and carried into New 
York, where the captain alſo arrived. 
Upon taking poſſeſſion, he found that 
part of the cargo which had been left 


was waſhed Overboard; that 3) hog] 


| heads of What 'remaſed were da- 
maged, and that the ſhip was in ſaeh 
a ſtate that ſhe could not be repaired, 


without unloading her entirely. The th | 


owners had no ſtorehouſes at "New 
York ; nor were any failors to be had. 
The ſalvage came to forty hogſheads 
of ſugar; and if the ſhip 
repaired, it would have exceeded the 
freight by 100/. There was an em- 
bargo laid on all fhips till December, 
and the ſhip ſhould have arrived in 
London the Fuly preceding. The 


captain, upon the advice of his 
friends, fold the cargo, and was paid | 
for it; he E alſo to ſelf the ſhip ; | 

who contracted for it | 
ran away, upon which' the captain 
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left her in a creek, and returned to 
England. This was a total loſs, and 
the owners had a gue to abandon. 
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the loſs, it appear that the peril ig 
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ſhall give directions to effect the inſu- 
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happen: and unleſs that. is — 
ed, there is no valid contract. 318 
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ing condition upon the inſured. and 
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In arder to make wwrities inſtructions 
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were held, to. be a ——— 322 
If a man. warrant to ſail on a. 
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that. warranty, the underwriter i ia no 
longer anſwerable. 2 * 
bis. rule halds, thongs. the be. 
delayed, for the bett and wiſe(t rea- 
ſons, or even. thaugh ſhe be detained 
al force. | ied. 
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the day from her port of laading, 
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vaus at anather part of. the, iſlands. 
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Page 327 
But if her carga was not complete, it 
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board 
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| 11 
— wi hence ned, ore 


| 


(at creo, tha ſhe 
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the — 3 to 
take the orders * government. 332 
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- liſhed, before the ſhip failed, and the 

| captain immediately after croffing the 
bar, returned to make a proteſt, and 
knowingly ſent his ſhip into the em- 

: bargo, yet as he ſwore, that he be- 
lieved the embargo would be imme- 
_ diately taken off, the underwriter was 
held fable. vs 337 
If the infured warrant that the veflel 
hall depart with convoy and it do 
not; the policy is defeated, and the 


| underwriter i is not reſponſible. ” $331 


A convoy means a naval force, under | 
the command of that perſon whom 
government may happen to appoint. 

338, 341 

Regulated by government and uſage. 


349 4 
| "+ Se title Convoy. 
Therefore where a ſhip' put herſelf un- 
der the direction of a man of war till 

he ſhould join the convoy, which had 
left the vfual place of rendezvous be- 

fore ſhe arrived there; it was held 
not to be a departure with convoy, 
although ſhe, in fact, joined, and was 
Toft in a ſtorm. 


339 
IT: af ſuch ſhip was part of the fl 


9. "Whether falling orders from 2 

commander in chief to the particular 
' ſhips are de reg to . a 
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A convoy - 1.597 eye the Nama, 

6 commanding i in chief upon a ſation 


? 


l 2 2 A 32 
there by an TER beyond -the | 


abroad, is a convoy appointed by 
- government, Fuge 34 
A ſailing with convoy from the uſual 
Place of rendezvous, as Spithead or the 
Dosconr for the port of London, is 2 


departure with convoy, within the 


F meaning of ſuch a warranty. 


34, 343, | 
Abhough the words uſed general * 
to depart with convoy, or|* to 
fail with convoy, yet it extends to 
ee with "corivoy - throughout the 
voyage. 345 
in [Bat an unſoreſeen ſeparation "IS con- 
voy is an accident to which the un- 
derwriter.1s liable. 347 
So held where a ſhip was . — from 
her convoy by ſtorm, prevented from 
rejoining it, and was loſt. 348 
Even where the ſhip has, by tempeſtuous 
weather, been prevented from joining 
the convoy, at leaſt ſo as to receive 
the orders of the commander of the 
ſhips of war, if ſhe do every thing in 
her power to effect it, it ſhall be deem- 
ed a ſailing with convoy. ibid. 
Otherwiſe, if the not joining be owing 
to the negligence and delay of the 
captain, 349 
As where repeated ſignals for failing had 
been made the night before, and con- 
: thved next day ; wah 7 till 12; not- 
withſtanding which the ſhip inſured. 
did not fail till two hours after. 
ibid, 
If a man warrant the property to be 
neutral, and it is not, the policy is 
void ab initio. | 0 
In an inſurance upon goods, the inſured 
warranted the ſhip and goods to be 
neutral; it was expreſsly found by 
the jury that they were not neutral. 
The court therefore, though the loſs 
happened by ſtorms, and not by cap- 
ture, declared that the contract was 
void. | n ibid. 
If the ſhip and property are neutral at 
the time when the riſk commenccs, 
this is a ſufficient compliance with a 


warranty of neutrality. 351, 353 
The inſurer takes upon himſelf the riſk: 
of war and peace, 352 
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of ſailing, and a war break out the 


next day, the inſurer is liable. 35: 3 
5 


. able of the Principal Mattere. 


As. to the effect of the ſentence of a 
foreign court of Admiralty; upon the 
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